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SUPREME  COURT. 

LIVINGSTON  agt.  GIDNEY. 
GIDNEY  agt.  LIVINGSTON. 

The  report  of  a  referee  made  after  tixty  days  from  the  time  the  action  shall  have 
been  finally  submitted  to  him,  is  not  rendered  absolutely  null  and  void  under 
§  273  of  the  Code,  (aa  amended  in  1862,)  so  that  one  party  can  proceed  at  once 
and  notice  the  action  for  trial  at  the  circuit,  as  though  no  reference  had  been 
ordered. 

The  amendment  to  this  section  was  intended  to  expedite  decisions  in  referred  eases, 
and  to  enable  either  party  to  enforce  promptness,  but  not  to  take  away  from  par- 
ties and  the  courts  the  control  of  the  practice  in  such  suite. 

A  notice,  any  time  after  the  expiring  of  the  sixty  days,  that  the  party  giving  it 
takes  advantage  of  the  section  and  declines  to  be  bound  by  any  report  that  may 
be  thereafter  made,  would  render  the  subsequent  making  of  a  report  irregular; 
and  the  report  would  be  liable  to  be  set  aside,  of  course,  on  motion.  But  if  the 
report  be  made,  it  cannot  be  said  to  be  void,  so  as  to  require  neither  notice  nor 
motion. 

Where  the  parties  at  the  hearing  before  the  referee  verbally  agree  to  give  him  tuck 
time  as  he  may  need,  such  an  agreement  can  be  enforced, 

An  extra  allowance  of  two  per  cent,  on  the  amount  claimed  ($25,000)  in  a  mort- 
gage foreclosure  suit  allowed,  it  appearing  that  there  was  no  sufficient  excuse  for 
the  litigation  on  the  part  of  the  defendant. 

Many  Special  Term,  March,  1863. 
THESE  cases  were  duly  referred  to  the  Hon.  WILLIAM  B. 
WRIGHT,    as   a   referee,   to   hear    and   determine.      After 
numerous  adjournments  and  some  delays  the  briefs  were 
finally  submitted  late  in  November,  1862.     The  statement 
of  the  referee  (verified  by  the  affidavit  of  counsel)  is  that 
'it  was  agreed  by  the  parties,  at  the  hearing  before  him, 
that  he  might  decide  the  cases  within  such  time  as  his  offi- 
cial engagements  would  reasonably  permit.     The  consulta- 
VOL.  XXV.  1 
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tion  term  of  the  court  of  appeals  and  preparation  for  it, 
occupying  the  most  of  the  month  of  December,  1862,  and 
the  regular  term  of  the  court  taking  the  greater  part  of  the 
month  of  January,  1863,  the  referee  deferred  his  decision 
until  the  23d  of  February,  1863,  on  which  day  he  delivered 
his  report  in  each  case  to  Mr.  Gidney's  attorney,  and  both 
were  duly  filed  in  the  office  of  the  clerk  of  Ulster  county. 
Copies  of  those  reports,  with  the  usual  notices,  were  duly 
served  on  Mr.  Livingston  (attorney  in  person)  on  the  3d 
day  of  March,  1863.  On  the  6th  day  of  March,  1863,  Mr. 
Livingston  (having  received  the  reports  and  notices)  served 
notice  of  trial  in  each  case  for  the  then  next  Ulster  circuit, 
to  be  held  March  23d,  1863.  At  this  circuit  Mr.  Gidney 
moved  to  strike  the  causes  from  the  calendar,  on  the  ground 
that  they  had  been  tried  and  determined  by  the  referee ; 
and  the  justice  holding  the  circuit  ordered  the  motions  to 
stand  over  until  this  special  term,  then  to  be  heard  in  con- 
nection with  Mr.  Gidney's  motions  (then  already  noticed 
for  this  term)  to  confirm  the  reports,  &c.,  and  to  make  an 
extra  allowance  to  said  Gidney.  These  motions  now  come 
up  to  be  heard  together 

J.  E.  VAN  ETTEN,  attorney,  and  IRA  HARRIS,  counsel  for 

Gidney. 
HENRY  SMITH,  counsel  for  Livingston. 

GOULD,  Justice.  On  this  hearing  it  is  claimed  that  the 
Code  (§273,  as  amended  in  1862,)  in  saying  that  a  referee 
"  shall  make  and  deliver  his  report  within  sixty  days  from 
the  time  the  action  shall  be  finally  submitted,  and  on  de- 
fault thereof  shall  not  be  entitled  to  receive  any  fees,  and 
the  action  shall  proceed  as  though  no  reference  had  been 
ordered,"  has  made  the  action  of  the  referee  after  such 
sixty  days  had  expired  a  nullity;  and  that  the  report  and 
judgment  are  void  in  these  cases ;  and  that  the  only  way 
of  proceeding  in  them  is  by  trial  at  the  circuit. 
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This  hardly  seems  the  true  construction  of  the  section. 
The  intention  of  the  section,  no  doubt,  is  to  expedite  deci- 
sions in  referred  cases,  and  to  enable  either  party  to  enforce 
promptness ;  but  it  probably  does  not  mean  to  take  away 
from  parties  the  control  of  the  practice  in  their  own  suits, 
or  to  say  that  they  shall  not  allow  to  a  referee  any  time 
which  they  see  fit  to.  It  is  merely  a  point  of  practice, 
upon  which  either  party  may  (according  to  the  rules  in 
analogous  cases)  insist,  or  which  he  may  waive,  and  the 
manner  in  which  he  may  so  insist  or  waive,  is  of  necessity 
to  be  regulated  by  the  courts.  He  should,  before  any  bind- 
ing action  be  had  in  the  shape  of  a  report,  do  something 
which  signifies  his  intention  to  act  on  this  provision — a 
notice  of  trial  on  the  sixty-first  (or  any  subsequent)  day, 
if  there  were  no  report  or  judgment,  would  no  doubt  be  a 
sufficient  indication  of  his  intent  to  enforce  the  right ;  and 
he  could  thereupon  move  to  stay  the  referee  from  further 
proceedings  in  the  case ;  or,  perhaps,  by  giving  to  the 
referee  and  party  notice  not  to  proceed,  as  the  cause  would 
be  tried  at  the  circuit,  he  might  put  the  other  party  to  a 
motion  to  extend  the  time  by  order  of  court ;  and  unless 
such  motion  were  made  and  granted,  he  could  proceed  to 
try  at  the  circuit.  But  the  report  by  being  (before  and 
without  objection)  signed  and  filed,  becomes  the  judgment 
of  the  court,  binding  all  parties,  unless  it  be  absolutely 
void,  as  being  made  so  by  this  section.  In  accordance  with 
this  view,  a  notice,  any  time  after  the  expiring  of  the  sixty 
days,  that  the  party  giving  it  takes  advantage  of  the  sec- 
tion and  declines  to  be  bound  by  any  report  that  may  be 
thereafter  made,  would  render  the  subsequent  making  of  a 
report  irregular,  and  the  report  Avould  be  liable  to  be  set 
aside,  of  course,  on  motion ;  but  if  the  report  be  made,  it 
cannot  be  said  to  be  void,  so  as  to  require  neither  notice 
'nor  motion. 

Such  a  construction  places  it  within  the  power  of  the 
court  to  prevent  the  taking  of  any  unfair  advantage,  by  a 
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party  who  sees  fit  to  wait  for  the  report,  without  objecting 
to  the  delay,  and  if  it  be  in  his  favor  to  abide  by  it,  but  if 
it  be  against  him  to  hold  it  void ;  also,  by  so  reading  the 
section  the  court  can  interpose  to  obviate  the  inevitable 
evils  that  would  follow  the  holding  of  it  to  be  an  absolute 
and  unbending  rule,  taking  from  parties  all  control  over 
the  proceedings  in  their  own  suits. 

That  the  subject  of  this  part  of  the  section  is,  for  some 
purposes,  a  matter  of  practice,  is  made  sure  by  the  words, 
"  unless  the  court  shall  otherwise  order."  Such  order  is, 
necessarily,  within  the  discretion  of  the  court ;  and  would 
not  that  discretion  be  well  exercised  if,  after  a  case  were 
submitted,  the  referee  should  fall  sick  and  be  unable  to  de- 
cide within  the  sixty  days  ?  And  were  the  application  for 
such  order  to  be  deferred  (in  the  hope  of  the  referee's  be- 
coming able  to  decide  within  the  time,  or  in  ignorance  of 
his  sickness,)  until  after  the  sixty  days  had  expired,  is 
there  nny  doubt  that  the  court  would  then  make  the  order, 
and  that,  even,  against  the  objection  of  the  opposite  party? 
The  Irue  criterion  for  granting  or  refusing  the  order  would 
be,  as  in  all  cases  of  practice,  the  reasonableness  of  granting 
it,  under  all  the  circumstances ;  and  where  no  such  order 
had  been  made  before  a  report  had  been  signed,  though 
signed  after  the  sixty  days,  there  seems  no  sound  objection 
to  making  (in  the  discretion  of  the  court)  an  order  nunc 
pro  tune  after  the  making,  &c.  of  the  report. 

In  the  cases  before  me,  however,  there  is  another  point. 
The  parties  at  the  hearing  before  the  referee  (which  is  in 
effect  in  open  court)  gave  him  such  time  as  he  might  need, 
and  such  an  agreement,  though  not  written,  can  be  enforced. 
There  is  no  sound  rule  of  practice  and  no  reason  against 
so  doing. 

Upon  either  view  the  reports  are  well  made  and  valid  ; 
the  judgment  of  dismissal,  &c.,  is  well  entered  ;  and  the 
notice  to  confirm  the  report,  and  for  costs,  &c.,  must  be 
granted,  and  Mr.  R.  Bernard  appointed  referee  to  conduct 
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the  sale  of  the  mortgaged  premises.  Of  course  the  causes 
cannot  go  upon  any  future  circuit  calendar,  unless  a  rever- 
sal be  had  on  appeal. 

As  to  extra  allowance,  the  case  seems  to  be  one  in  which 
the  law  authorizes  such  allowance,  and  one  in  which,  taking 
the  facts  as  found  by  the  referee,  there  seems  to  be  no  suffi- 
cient excuse  for  the  litigation  on  the  part  of  the  defendant 
in  the  foreclosure  suit,  or  in  the  suit  staying  the  statute 
foreclosure.  An  allowance  of  two  per  cent,  on  the  amount 
claimed  by  Livingston,  ($25,000,)  which  is  the  amount  of 
the  subject  matter  involved,  is  ordered  to  the  defendant  in 
the  suit  of  Livingston  agt.  Gidney.  Costs  of  two  motions 
($10  each)  to  be  included  in  the  costs  in  the  suits — one 
motion  in  each  suit. 


COURT  OF  APPEALS. 

MARIA  F.  DEVIN,  appellant  agt.  MARY  GRACE  PATCHIN, 
respondent. 

In  all  cases  where  a  surrogate  is  authorized  to  award  costs,  he  matt  tax  the  game 
at  the  rates  allowed  for  similar  services  in  the  court  of  common  pleas  in  the  year 
1837.  lie  bag  no  authority  to  make  an  arbitrary  allowance  to  counsel  in  lien 
thereof. 

The  Code  confers  no  authority  on  surrogates  to  award  costs  in  any  case  in  their 
courts.  It  is  only  applicable  to  cases  arising  in  surrogates'  courts  after  appeals 
have  been  taken  to  the  supreme  court. 

Where  the  surrogate  of  the  city  and  county  of  New  York  decided  that  the  person 
making  application  for  letters  of  administration  was  not  the  widow  of  the  de- 
ceased, but  that  of  the  assets  of  the  deceased,  (the  whole  personal  estate  not 
exceeding  $1,500,)  which  should  come  into  the  hands  of  the  administrator  to  be 
appointed,  gross  sums  should  be  paid  to  the  different  counsel  who  had  been 
engaged  before  him  in  the  case;  amounting  in  the  aggregate  to  $1,650,  besides 
$160.75  costs  of  the  surrogate.  Held,  that  the  surrogate  had  no  authority  to 
make  such  an  order ;  and  especially,  as  the  costs  were  directed  to  be  paid  to  the 
counsel  instead  of  the  parties.9 

•  NOTE. — A  newspaper  which  published  this  decision  very  appropriately  remarked 
that  it  was  analogous  to  the  one  decided  by  a  Mohawk  river  magistrate,  who  dis- 
posed of  a  suit  between  litigious  neighbors,  by  deciding,  first,  that  there  was  no 
cause  of  action,  and  second,  that  the  constable  should  pay  the  eottt.— RIP. 
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The  question  of  costs  which  has  been  disposed  of  by  a  surrogate  in  making  a  final 
order  will  be  reviewed  on  appeal,  although  neither  party  has  appealed  from  his 
decision  on  that  question. 

March  Term,  1863. 

MARIA  F.  DEVIN  presented  a  petition  to  the  late  surro- 
gate of  the  city  and  county  of  New  York  for  the  appoint- 
ment of  N.  B.  Laban  as  administrator  of  the  goods,  chat- 
tels and  credits  of  Henry  C.  Patchin,  late  of  said  city, 
deceased.  Mary  Grace  Patchin,  otherwise  called  Mary 
Grace  Melvin  and  Mary  Grace  Sparks,  appeared  before  the 
surrogate  and  claimed  to  be  the  widow  of  the  deceased, 
and  asked  to  have 'letters  of  administration  upon  his  estate 
granted  to  her. 

The  late  surrogate  of  New  York  heard  the  proofs,  and 
thereupon  decided  that  the  said  Mary  Grace  Patchin  was 
not  the  widow  of  the  deceased.  He  also  decided  that 
nothing  was  due  from  the  public  administrator  of  the  de- 
ceased. But  that  out  of  the  assets  of  the  deceased,  which 
should  come  into  the  hands  of  the  administrator,  "  to  be 
appointed,"  gross  sums  should  be  paid  to  the  different 
counsel  who  had  been  engaged  before  him  in  the  case, 
amounting  in  the  aggregate  to  $1,650,  besides  $160.75  costs 
of  the  surrogate. 

The  petition  on  which  the  proceedings  were  founded 
showed  that  the  entire  value  of  the  personal  estate  left  by 
the  deceased  did  not  exceed  $1,500 ;  so  Miss  Devin  not  only 
lost  the  whole  of  it  by  reason  of  the  allowances  to  the 
different  counsel  in  the  case,  but  was  actually  left  in  debt 
to  the  amount  of  $310.75- — being  so  much  worse  off  than 
she  was  when  she  started  to  obtain  the  $1,500  worth  of 
personal  estate  left  by  her  deceased  relative. 

Mary  Grace  Patchin  appealed  from  so  much  of  the  orders 
of  the  surrogate  as  declared  she  was  not  the  widow  of  the 
deceased;  but  neither  party  appealed  from  the  orders 
respecting  the  costs  of  the  proceedings. 

The  supreme  court  reversed  those  parts  of  the  orders 
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that  were  appealed  from  and  awarded  an  issue  for  the  trial 
by  a  jury  of  the  question,  whether  Mary  Grace  Patehin  or 
Melvin  was  the  wife  and  is  the  widow  of  the  deceased. 

Maria  F.  Devin  appealed  from  the  decision  of  the  supreme 
court  to  the  court  of  appeals,  where  that  decision  was  so 
far  modified  as  to  declare  that  Mary  Grace  Patehin  was 
the  lawful  wife  and  is  the  widow  of  the  deceased. 

Opinions  were  delivered  in  the  court  of  appeals  by 
SELDEN  and  BALCOM,  J.J.  But  the  latter  was  the  only 
judge  who  discussed  the  question  of  costs.  On  this  point 
Judge  BALCOM  said  :  "  It  is  proper  that  we  should  notice 
the  orders  of  the  surrogate  respecting  the  costs  of  the  pro- 
ceedings before  him.  He  directed  that  the  administrator, 
to  be  appointed,  should  pay  out  of  the  assets  of  the  de- 
ceased, the  gross  sum  of  $500  to  one  of  the  counsel  of  Mary 
Grace  Patehin,  and  the  further  gross  sum  of  $150  to 
another  of  her  counsel;  and  the  gross  sum  of  $500  to  one 
of  the  counsel  of  Maria  F.  Devin,  and  the  further  gross 
sum  of  $500  to  another  of  the  counsel,  besides  $160.75 
costs  of  the  surrogate.  The  aggregate  of  these  sums  is 
$310.75  greater  than  the  entire  value  of  the  personal  estate 
left  by  the  deceased. 

"  Where  the  surrogate  found  authority  for  making  all 
these  orders  respecting  costs,  is  an  inquiry  more  easily 
made  than  answered.  But  it  ought  to  be  made,  although 
neither  party  has  appealed  from  either  of  such  orders.  The 
counsel  of  each  party  being  similarly  situated  in  respect  to 
the  question  of  costs — that  is  to  say,  each  having  an  order 
for  a  large  fee  to  be  paid  out  of  the  same  fund,  probably 
did  not  advise  that  such  orders  should  be  appealed  from. 
But  a  proper  regard  for  the  due  administration  of  the  laws 
of  the  land,  requires  that  this  court  should  not  permit  such 
orders  to  go  unnoticed. 

"  It  is  true  that  the  surrogate,  in  contests  before  him, 
may  award  costs  to  the  party  in  his  judgment  entitled 
thereto,  to  be  paid  either  by  the  other  party  personally  or 
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out  of  the  estate  which  shall  be  the  subject  of  the  contro- 
versy. (2  Revised  Statutes,  223,  section  10  ;  3  Revised  Sta- 
tutes, 6th  edition,  367,  section  25.)  But  in  all  cases  where 
he  is  authorized  to  award  costs,  he  must  tax  the  same  at 
the  rates  allowed  for  similar  services  in  the  court  of  com- 
mon pleas  in  the  year  1837,  (3  Revised  Statutes,  6th  edition, 
367,  section  23 ;  Weston  agt.  Romaine,  I  Brad.  37  ;  Wilcox 
agt.  Smith,  26  Barbour,  316.)  He  has  no  authority  to 
make  an  arbitrary  allowance  to  counsel  in  lieu  thereof. 
(Burtis  agt.  Dodge,  1  Barbour  Ch.  Reps.  91 ;  26  Barbour, 
316.) 

"  Previous  to  the  Revised  Statutes,  the  surrogate  had  no 
authority  to  award  costs  in  any  case,  (5  Cowen,  719 ;  Shultz 
agt.  Pulver,  3  Paige,  182;  11  Wendell,  363.)  The  Code 
confers  no  such  authority  on  him  or  his  courts.  The  Code 
is  only  applicable  to  cases  arising  in  surrogates'  courts 
after  appeals  have  been  taken  to  the  supreme  court.  (Code, 
section  318  ;  id.,  section  471.) 

"  The  costs  awarded  in  this  case  were  directed  to  be 
paid  to  the  counsel  instead  of  the  parties.  This  was  an 
unwarrantable  interference  with  the  right  of  the  parties  to 
agree  with  their  counsel  upon  the  amount  of  compensation 
the  latter  should  have  for  their  services,  and  the  time  and 
manner  such  compensation  should  be  paid,  and  was  clearly 
erroneous.  (26  Barbour,  316,  supra.)  Besides,  the  amounts 
of  costs  allowed  to  the  counsel  probably  exceed  more  than 
ten-fold  any  sums  that  could  have  been  awarded  to  the 
parties  if  taxed,  as  required  by  statute ;  and  it  is  a  little 
singular  that  the  surrogate  should  have  required  the  admin- 
istrator of  the  estate  of  the  deceased  to  pay  the  counsel  of 
Mary  Grace  Patchin  or  Melvin  anything,  after  he  had 
decided  she  was  an  impostor  and  not  the  widow  of  the 
deceased. 

"  But  I  have  said  enough  in  regard  to  the  decision  of  the 
surrogate  on  the  question  of  costs.  I  hope,  however,  I 
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have  shown  that  surrogates  cannot  lawfully  act  as  almoners 
of  the  estates  of  deceased  persons." 

All  the  other  judges  concurred  in  the  correctness,  as 
well  as  the  justice  and  propriety  of  the  remarks  of  Judge 
BALCOM  on  the  question  of  costs  in  the  case,  although  no 
appeal  had  been  taken  from  the  orders  respecting  the 
same ;  and  they  were  of  the  opinion  such  orders  were  void. 


UNITED  STATES  SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  THE  BANK 
OF  COMMERCE,  plaintiffs  in  error  agt.  THE  COMMISSIONERS 
OF  TAXES  AND  ASSESSMENTS  FOR  THE  CITY  AND  COUNTY  OF 
NEW  YORK,  defendants  in  error. 

Stocks  of  the  United  States,  constituting  a  part  or  the  whole  of  the  capital  stock 
of  a  bank  organised  under  the  banking  laws  of  the  state  of  New  York,  are  not 
subject  to  taxation  by  the  state.  (Reversing  the  decision  in  this  case,  and 
overruling  the  decision  of  the  court  of  appeals  of  New  York,  in  the  case  of 
People  ex  rel.  Bank  of  Commonwealth  agt.  Commissioners  of  Taxes,  fyc., 
23  N.  Y.  R.,  192.) 

THIS  is  a  writ  of  error  to  the  court  of  appeals  of  the 
state  of  New  York. 

BENJAMIN  D.  SILLIMAN  and  DANIEL  LORD,  for  plaintiff's 

in  error. 
JOHN  E.  DEVELIN  and  JAMES  T.  BRADY,  for  defendants 

in  error. 

NELSON,  J.  The  question  involved  in  the  case  is,  whe- 
ther or  not  the  stock  of  the  United  States,  constituting  a 
part  or  whole  of  the  capital  stock  of  a  bank  organized 
under  the  banking  laws  of  New  York,  is  subject  to  state 
taxation.  The  capital  of  the  bank  is  taxed  under  existing 
laws  in  that  state  upon  valuation,  like  the  property  of  in- 
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dividual  citizens,  and  not,  as  formerly,  on  the  amount  of 
the  nominal  capital,  without  regard  to  loss  or  depreciation. 

According  to  the  former  system  of  taxation,  it  was  imma- 
terial as  to  the  character  or  description  of  property  which 
constituted  the  capital,  as  the  tax  imposed  was  wholly 
irrespective  of  it.  The  tax  was  like  one  annexed  to  the 
franchise  as  a  royalty  for  the  grant.  But  since  the  change 
of  this  system,  it  is  agreed,  the  tax  is  upon  the  property 
constituting  the  capital. 

This  stock,  then,  is  held  by  the  bank,  the  same  as  such 
stocks  are  held  by  individuals,  and  alike  subject  to  taxa- 
tion or  exemption  by  state  authority.  On  the  part  of  the 
bank  it  is  claimed  that  the  question  was  decided  in  the 
case  of  Weston  and  others  agt.  The  City  Council  of  Charles- 
ton, (2  Peters,  449,)  in  favor  of  exemption.  In  that  case, 
the  stocks  were  in  the  hands  of  individuals,  which  were 
taxed  by  the  city  authorities  under  a  law  of  the  state.  The 
court  held  the  law  imposing  the  tax,  unconstitutional.  This 
decision  would  seem  not  only  to  cover  the  case  before  us, 
but  to  determine  the  very  point  involved  in  it. 

It  has  been  argued,  however,  that  the  form  or  mode  of 
levying  the  tax,  under  the  ordinance  of  the  city  of  Charles- 
ton, was  different  from  that  of  the  law  of  New  York,  and 
hence  may  well  distinguish  the  case  and  its  principles  from 
the  present  one.  This  difference  consists  in  the  circum- 
stance, that  the  tax  in  the  former  case  was  imposed  on  the 
stock,  eo  nomine,  whereas  in  the  present  it  is  taxed  in  the 
aggregate  of  the  tax-payer's  property,  and  to  be  valued  at 
its  real  worth,  in  the  same  manner  as  all  other  items  of  his 
taxable  property.  The  stock  is  not  taxed  by  name,  and 
no  discrimination  is  made  in  favor  or  against  it,  but  ia 
regarded  like  any  other  security  for  money  or  chose  in 
action. 

It  is  true  that  the  ordinance  imposing  the  tax  in  the 
case  of  Weston  agt.  The  City  of  Charleston,  did  discrimi- 
nate between  the  stock  of  the  United  States  and  other  pro- 
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perty  —  tbat  is,  the  ordinance  did  not  purport  to  impose  a 
tax  upon  all  the  property  owned  by  the  tax-payers  of  the 
city,  and  specially  exempted  certain  property  altogether 
from  taxation. 

The  only  uniformity  in  the  taxation  was,  that  it  was 
levied  equally  upon  the  articles  enumerated,  and  which 
were  taxed.  To  this  extent  it  might  be  regarded  as  a  tax 
on  the  stock  eo  nomine. 

But  does  this  distinction,  thus  put  forth,  between  the 
two  cases,  distinguish  them  in  principle  ?  The  argument 
admits  that  a  tax  eo  nomine,  or  one  that  distinguishes  un- 
favorably the  stock  of  the  United  States  from  the  other 
property  of  the  tax-payer,  cannot  be  upheld.  Why  ? 
Because,  as  is  said,  if  this  power  to  discriminate  be  admit- 
ted to  belong  to  the  state,  it  might  be  exercised  to  the  de- 
struction of  the  value  of  the  stock,  and  consequently  of  the 
power  or  functions  of  the  federal  government  to  issue  it, 
for  any  practical  uses. 

It  will  be  seen,  therefore,  that  the  distinction  claimed 
rests  upon  a  limitation  of  the  exercise  of  the  taxing  power 
of  the  state  ;  that  if  the  tax  is  imposed  indiscriminately 
upon  all  the  property  of  the  individual  or  corporation,  the 
stock  may  be  included  in  the  valuation  ;  if  not,  it  must  be 
excluded  or  cannot  be  reached.  The  argument  concedes 
that  the  federal  stock  is  not  subject  to  the  general  taxing 
power  of  the  state,  a  power  resting  in  the  discretion  of  its 
constituted  authorities  as  to  the  objects  of  taxation,  and 
the  amount  imposed.  It  is  true  that  in  many,  if  not  in  all 
of  the  constitutions  of  the  states,  provisions  will  be  found 
confining  the  power  of  the  legislature  to  the  passage  of  uni- 
form laws  in  the  taxation  of  the  real  and  personal  property 
within  her  jurisdiction.  But  this  is  a  restraint  upon  the 
power  imposed  by  the  state  itself.  In  the  absence  of  any 
such  restriction,  discrimination  in  '  the  tax  would  rest  in 
the  discretion  of  the  legislature.  Whether  regulated  by 
the  constitution,  or  by  the  act  of  the  legislature,  is  a  ques- 
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tion  of  state  policy,  to  be  determined  by  the  people  in  con- 
vention, or  by  the  legislature.  In  either  case  the  power  to 
discriminate  or  not  is  in  the  state.  How,  then,  can  this 
limitation  upon  the  taxing  power  of  a  state,  which  power 
the  argument  assumes  may  be  used  to  discriminate  against 
the  federal  stocks,  be  enforced  ? 

The  power  to  enforce  it  must  be  independent  of  the  state 
to  be  effectual.  There  can  be  but  one  answer  to  this  ques- 
tion, and  that  is,  by  the  supreme  judicial  tribunal  of  the 
Union.  But  is  this  court  a  fit  tribunal  to  act  in  judgment 
upon  the  question,  whether  the  legislature  of  a  state  has 
exercised  its  taxing  power  wisely  or  unwisely  over  objects 
of  taxation,  confessedly,  as  the  argument  assumes,  within 
its  discretion  ?  And  is  the  question  a  judicial  one  ?  "We 
think  not.  There  is,  and  must  always  be,  a  considerable 
latitude  of  discretion,  in  every  wise  government,  in  the 
exercise  of  the  taxing  power,  both  as  to  the  objects  and 
the  amount,  and  of  discrimination  in  respect  to  both. 

Property  invested  in  religious  institutions,  seminaries  of 
learning,  charitable  institutions,  and  the  like,  are  examples. 
Can  any  court  say  that  these  are  discriminations  which, 
upon  the  argument  that  seeks  to  distinguish  the  present 
case  from  that  of  Weston  agt.  The  City  of  Charleston,  would 
or  would  not  take  it  out  of  that  case  ?  A  court  may  ap- 
propriately determine  whether  property  taxed  was  or  was 
not  within  the  taxing  power,  but  if  within,  not  that  the 
power  has  or  has  not  been  discreetly  exercised.  We  can- 
not, therefore,  yield  our  assent  to  the  soundness  of  the  dis- 
tinction taken  by  the  counsel  between  this  case  and  the 
one  referred  to. 

Upon  looking  at  the  case  of  Weston  agt.    The  City  of 
Charleston,  it  will  be  seen  that  the  decision  of  a  majority 
of  the  court  was  not  at  all  placed  upon  the  distinction  we  - 
have  been  considering,  but  upon  ground  much  broader,  and 
•wholly  independent  of  it. 

The  tax  upon  the  stocks  was  regarded  as  a  tax  upon  the 
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exercise  of  the  power  of  congress  "  to  borrow  money  on  the 
credit  of  the  United  States." 

The  exercise  of  this  power  was  interfered  with  to  the 
extent  of  the  tax  imposed  by  the  city  authorities,  that  the 
liability  of  the  certificates  of  stock  to  taxation  by  a  state, 
in  the  hands  of  an  individual,  affected  their  value  in  the 
market,  and  the  free  and  unrestrained  exercise  of  the  power. 

The  chief  justice  observes,  that,  "  if  the  right  to  impose 
a  tax  exists,  it  is  a  right  which,  in  its  nature,  acknowledges 
no  limits.  It  may  be  carried  to  any  extent,  within  the 
jurisdiction  of  the  state  or  corporation  which  imposes  it, 
which  the  will  of  each  state  or  corporation  may  prescribe." 

He  then  refers  to  the  taxing  power  of  the  state,  its  im- 
portance, and  extensive  operation,  and  the  delicacy  and 
difficulty  of  fixing  any  limit  to  its  exercise;  and  that  in 
the  performance  of  this  duty,  which  had,  in  other  cases, 
devolved  on  the  court,  it  was  considered  as  a  necessary 
consequence  of  the  supremacy  of  the  federal  government, 
that  its  action  in  the  exercise  of  its  legitimate  powers 
should  be  free  and  unembarrassed  by  any  conflicting  powers 
of  the  states,  and  that  the  power  of  a  state  cannot  right- 
fully be  so  exercised  as  to  impede  and  obstruct  the  free 
course  of  those  measures  which  this  government  may  right- 
fully adopt. 

He  further  observed  that,  "  the  sovereignty  of  a  state 
extends  to  everything  which  exists  by  its  own  authority, 
or  is  introduced  by  its  permission,  but  not  to  those  means 
which  are  employed  by  congress  to  carry  into  execution 
powers  conferred  on  that  body  by  the  people  of  the  United 
States.  The  attempt  to  use  the  power  of  taxation  on  the 
means  employed  by  the  government  of  the  Union,  in  pursu- 
ance of  the  constitution,  is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a  single  state  can- 
not give ;  "  and  the  chief  justice  then  adds  :  "  A  contract 
made  by  the  government,  in  the  exercise  of  its  powers  to 
borrow  money  on  the  credit  of  the  United  States,  is  un- 
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doubtedly  independent  of  the  will  of  any  state  in  which  the 
individual  who  lends  may  reside,  and  is  undoubtedly  an 
operation  essential  to  the  important  objects  for  which  the 
government  was  created." 

It  is  apparent,  in  studying  this  opinion,  in  connection 
with  the  opinions  of  the  court  in  the  cases  of  McCullough 
agt.  The  State  of  Maryland,  (4  Wh.,  116,)  and  of  Osborne 
agt.  The  United  States,  (9  id.,  742,)  that  it  is  but  a  corollary 
from  the  doctrines  so  ably  expounded  by  the. chief  justice 
in  the  two  previous  cases,  in  the  interpretation  of  an  anal- 
ogous power  in  the  constitution. 

TJhe  doctrine  maintained  in  those  cases  is,  that  the 
powers  granted  by  the  people  of  the  states  to  the  general 
government,  and  embodied  in  the  constitution,  are  supreme 
within  their  scope  and  operation,  and  that  this  government 
may  exercise  these  powers  in  its  appropriate  departments 
free  and  unobstructed  by  any  state  legislation  or  authority. 
That  within  this  limit  this  government  is  sovereign  and 
independent,  and  any  interference  by  the  state  governments 
tending  to  the  interruption  of  the  full  legitimate  exercise 
of  the  powers  thus  granted,  is  in  conflict  with  that  clause 
of  the  constitution  which  makes  the  constitution,  and  the 
laws  of  the  United  States  in  pursuance  thereof,  "  the  su- 
preme law7  of  the  land." 

The  result  of  this  doctrine  is,  that  the  exercise  of  any 
authority  by  a  state  government  trenching  upon  any  of  the 
powers  granted  to  the  general  government,  is,  to  the  extent 
of  the  interference,  an  attempt  to  resume  the  grant  in  defi- 
ance of  the  constitutional  obligation ;  and  more  than  this, 
if  the  encroachment  or  usurpation  to  any  extent  is  admit- 
ted, the  principle  involved  would  carry  the  exercise  of  the 
authority  of  the  state  to  an  indefinite  limit,  even  to  the 
destruction  of  the  power.  For,  as  truly  said  by  the  chief 
justice  in  the  case  of  Weston  agt.  The  City  of  Charleston,  in 
respect  to  the  taxing  power  of  the  state,  "  if  the  right  to 
impose  the  tax  exists,  it  is  a  right  which  in  its  nature  ac- 
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knowledges  no  limit ;  it  may  be  carried  to  any  extent  within 
the  jurisdiction  of  the  state  or  corporation  which  imposes 
it,  which  the  will  of  each  state  and  corporation  may  pre- 
scribe." 

An  illustration  of  this  principle  in  respect  to  the  powers 
of  the  judicial  department  of  this  government,  is  found  in 
the  case  of  The  United  States  agt.  Peters,  (5  Cranch,  115.) 
There  the  legislature  of  the  state  of  Pennsylvania  attempted 
to  annul  the  judgment  of  a  court  of  the  United  States,  and 
destroy  all  rights  acquired  under  it.  It  was  quite  apparent, 
if  the  exercise  of  that  power  could  be  admitted,  the  princi- 
ple involved  might  annihilate  the  whole  power  of^the  fed- 
eral judiciary  within  that  state.  The  act  of  the  legislature 
did  not  profess  to  exercise  this  power  generally,  but  only 
in  the  particular  case,  on  the  ground  that  the  court  had  no 
jurisdiction.  But  the  chief  justice,  in  giving  the  opinion 
of  the  court,  very  naturally  observes,  that  the  right  to  de- 
termine the  jurisdiction  of  the  courts  was  not  placed  by  the 
constitution  in  the  state  legislatures,  but  in  the  supreme 
judicial  tribunal  of  the  nation.  If  the  time  allowed,  many 
other  cases  might  be  referred  to,  illustrating  the  principle 
in  respect  to  other  departments  of  this  government.  The 
conclusive  answer  to  the  attempted  exercise  of  state  autho- 
rity in  all  these  cases  is,  that  the  exercise  is  in  derogation 
of  the  powers  granted  to  the  general  government,  within 
which,  it  is  admitted,  it  is  supreme.  That  government 
whose  powers,  executive,  legislative  or  judicial,  whether  it 
is  a  government  of  enumerated  powers  like  this  one,  or  not, 
whose  action  is  subject  to  the  control  of  another  distinct 
government,  cannot  be  sovereign  or  supreme,  but  subordi- 
nate and  inferior  to  the  other.  This  is  so  palpable  a  truth 
that  argument  would  be  superfluous.  Its  functions,  and 
means  essential  to  the  administration  of  the  government, 
and  the  employment  of  them,  are  liable  to  constant  inter- 
ruption, and  possible  annihilation.  The  case  in  hand  is  an 
illustration.  The  power  to  borrow  money  on  the  credit  of 
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the  United  States  is  admitted.  It  is  one  of  the  most  im- 
portant and  even  vital  functions  of  the  general  government, 
and  its  exercise  a  means  of  supplying  the  necessary  resour- 
ces to  meet  exigencies  in  time  of  peace  or  war.  But  of 
what  avail  is  the  function,  or  the  means,  if  another  govern- 
ment may  tax  it  at  discretion  ?  It  is  apparent  that  the 
power,  function  or  means,  however  important  and  vital,  are 
at  the  mercy  of  that  government.  And  it  must  be  always 
remembered,  if  the  right  to  impose  a  tax  at  all  exists  on 
the  part  of  the  other  government,  "  it  is  a  right  which  in 
its  nature  acknowledges  no  limits."  And  the  principle  is 
equally  true  in  respect  to  every  other  power  or  function  of 
a  government  subject  to  the  control  of  another. 

In  our  complex  system  of  government,  it  is  oftentimes 
difficult  to  fix  the  true  boundary  between  the  two  systems, 
state  and  federal.  The  chief  justice,  inMcCullough  agt.  The 
State  of  Maryland,  endeavored  to  fix  this  boundary  upon 
the  subject  of  taxation.  He  observed,  "  if  we  measure  the 
power  of  taxation  residing  in  a  state  by  the  extent  of  sove- 
reignty which  the  people  of  a  single  state  possess,  and  can 
confer  on  its  government,  we  have  an  intelligible  standard, 
applicable  to  every  case  to  which  the  power  may  be  applied. 
We  have  a  principle  which  leaves  the  power  of  taxing  the 
people  and  property  of  a  state  unimpaired,  which  leaves  to 
a  state  the  command  of  all  its  resources,  and  which  places 
beyond  its  reach  ail  those  powers  which  are  conferred  by 
the  people  of  the  United  States  on  the  government  of  the 
Union,  and  all  those  means  which  are  given  for  the  purpose 
of  carrying  those  powers  into  execution.  We  have  a  prin- 
ciple which  is  safe  for  the  states  and  safe  for  the  Union." 

All  will  agree  that  this  is  the  enunciation  of  a  true  prin- 
ciple, and  it  is  only  by  a  wise  and  forbearing  application  of 
it  that  the  operation  of  the  powers  and  functions  of  the  two 
governments  can  be  harmonized.  Their  powers  are  so  inti- 
mately blended  and  connected  that  it  is  impossible  to  define 
or  fix  the  limit  of  the  one,  without  at  the  same  time  that  of 
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the  other,  in  respect  to  any  of  the  great  departments  of 
government.  When  the  limit  is  ascertained  and  fixed,  all 
perplexity  and  confusion  disappear.  Each  is  sovereign  and 
independent  in  its  sphere  of  action,  and  exempt  from  the 
interference  or  control  of  the  other,  either  in  the  means 
employed  or  functions  exercised  ;  and  influenced  by  a  pub- 
lic and  patriotic  spirit  on  both  sides,  a  conflict  of  authority 
need  not  occur  or  be  feared. 

Judgment  of  the  court  below  is  reversed. 


SUPREME  COURT. 
PAUL  D.  HAGUE  agt.  DANIEL  W.  POWERS. 

The  congret*  of  the  United  States  baa  power  to  authorize  the  issue  of  treasury 
notes  to  circulate  as  money. 

It  has  also  power  to  make  such  treasury  notes  lavful  money  and  a  legal  tender  in 
payment  of  public  and  private  debts. 

Therefore,  the  act  of  congress  passed  February  25,  1862,  authorizing  the  issue  of 
treasury  notes  to  the  amount  of  $150,000,000,  and  declaring  that  such  note* 
"shall  be  lawful  money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties  on  imports  and  interest  on  bonds 
and  notes  of  the  United  States,"  is  not  in  conflict  with  the  constitution  of  the 
United  States,  but  is  a  constitutional,  valid  law. 

Jlrgued  at  seventh,  district  general  term,  Rochester,  March, 
1863  ;  decided  at  general  term  rfpril,  1863. 

Present — Hon.  E.  DARWIN  SMITH,  THOMAS  A.  JOHNSON 
and  HENRY  WELLES,  Justices. 

PAUL  D.  HAGUE,  plaintiff,  and  Daniel  W.  Powers,  defend- 
ant, both  citizens  of  the  state  of  New  York,  being  parties 
to  a  question  of  difference,  have  agreed  upon  this  case,  con- 
taining the  facts  upon  which  the  controversy  depends,  and 
submit  the  same  to  the  supreme  court  of  the  state  of  New 
York,  under  section  372  of  the  Code  of  Procedure. 

The  facts  are  these  :  The  defendant  is  a  banker  in  the 
city  of  Rochester,  and  as  such,  was  indebted  to  the  plaintiff 
VOL.  XXV. 
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in  the  sum  of  one  hundred  and  thirty  dollars,  for  so  much 
lawful  money  of  the  United  States,  deposited  with  him  prior 
to  February,  1862,  payable  upon  demand.  The  plaintiff 
heretofore,  and  since  the  25th  day  of  February,  1862,  duly 
demanded  of  the  defendant  payment  of  said  debt.  The 
defendant  then  and  there  tendered  to  the  plaintiff  thirteen 
certain  United  States  treasury  notes,  known  as  "legal  ten- 
der notes,"  of  uniform  description,  for  ten  dollars  each,  in 
payment  of  said  demand. 

The  plaintiff  refused  to  receive  said  notes,  upon  the 
ground  that  the  act  of  congress  of  February  25th,  1862, 
under  which  the  notes  were  issued  and  declared  a  legal  ten- 
der, is  not  warranted  by  the  constitution,  and  insisted  on 
being  paid  in  gold  or  silver  coin  ;  and  the  defendant  refused 
to  pay  otherwise  than  in  such  notes,  claiming  that  the 
same  were  lawful  money  of  the  United  States,  or  a  legal 
tender. 

At  the  time  of  such  demand  and  tender,  the  notes  afore- 
said would  purchase,  in  the  markets  of  this  state,  eighty- 
seven  dollars  of  gold  or  silver  coin  of  the  United  States, 
and  no  more ;  which  relative  market  rates  have  been  and 
are  fluctuating  from  day  to  day. 

]jj.  PESHINE  SMITH  and  T.  C.  MONTGOMERY,  counsel  for 

plaintiff". 
G.   F.   DANFORTH  and  W.  F.  COGSWELL,  counsel  for 

defendant. 

E.  DARWIN  SMITH,  P.  J.  The  question  presented  for  our 
decision  in  this  case  is — whether  the  act  of  congress,  passed 
February  25th,  1862,  authorizing  the  issue  of  treasury  notes 
to  the  amount  of  1150,000,000,  and  declaring  that  such 
notes  "shall  be  lawful  money  and  a  legal  tender  in  payment 
of  all  debts,  public  and  private,  within  the  United  States, 
except  duties  on  imports  and  interest  on  bonds  and  notes  of 
the  United  States,"  is  a  constitutional  and  valid  law.  The 
whole  provision  is  as  follows : 
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"  That  the  secretary  of  the  treasury  is  hereby  authorized 
to  issue,  on  the  credit  of  the  United  States,  one  hundred 
and  fifty  millions  of  dollars,  of  United  States  notes,  not 
bearing  interest,  payable  to  bearer  at  the  treasury  of  the 
United  States,  and  of  such  denominations  as  he  may  deem 
expedient,  not  less  than  five  dollars  each ;  provided  that 
such  notes  herein  authorized  shall  be  receivable  in  payment 
of  taxes,  interest,  duties,  debts  and  demands  of  every  kind 
due  to  the  United  States,  except  duties  on  imports,  and  of 
all  claims  and  demands  against  the  United  States  of  every 
kind  whatsoever,  except  for  interest  upon  bonds '  and 
notes,  which  shall  be  paid  in  coin,  and  shall  also  be  lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public 
and  private,  within  the  United  States,  except  duties  on 
imports  and  interest  as  aforesaid." 

The  case  states  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $130,  for  money  deposited  with  him 
prior  to  February,  1862,  and  the  plaintiff  demanded  pay- 
mant  of  such  debt.  That  the  plaintiff  tendered  to  him 
thirteen  so-called  legal  tender  notes,  of  uniform  descrip- 
tion, for  ten  dollars  each,  in  payment  of  such  deposit, 
which  was  refused  upon  the  ground  that  the  said  act  of 
congress  under  which  the  notes  are  issued  and  declared  a 
legal  tender,  is  not  warranted  by  the  constitution,  and 
insisted  upon  being  paid  in  gold  or  silver  coin ;  "  and  that 
the  defendant  refused  to  pay  otherwise  than  in  such  notes, 
claiming  that  the  same  were  lawful  money  of  the  United 
States,  or  a  legal  tender." 

It  is  impossible  for  us  to  approach  the  examination  and 
discussion  of  the  questions  arising  upon  this  submission 
without  a  deep  sense  of  their  great  magnitude,  and  of  the 
very  serious  interests  and  consequences,  public  and  private, 
involved  in  their  ultimate  decision.  Perhaps  in  no  single 
action  questions  of  equal,  certainly  none  of  greater  impor- 
tance, were  ever  submitted  to  a  judicial  tribunal  in  this  or 
any  other  country. 
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It  is,  however,  a  source  of  some  gratification  and  relief  to 
us  that  the  responsibility  for  their  final  decision  will  devolve 
upon  others,  and  that  we  shall  probably  do  nothing  more 
than  contribute  something  to  the  discussion  which  they 
will  be  likely  to  undergo  in  their  progress  to  the  tribunal 
constituted  for  the  final  determination  of  all  questions 
arising  under  the  constitution  of  the  United  States. 

"We  are  called  upon  to  declare  the  act  of  congress  of 
February  25th,  1862,  above  mentioned,  unconstitutional. 
The  consideration  of  this  question  requires  us  to  give-  a 
construction  to  the  constitution  of  the  United  States,  or  to 
several  of  its  provisions. 

Under  our  system  of  government,  it  is  the  province  and 
duty  of  the  judiciary,  when  properly  called  upon  so  to  do, 
to  bring  all  acts  of  congress  and  of  the  state  legislatures  to 
the  test  of  the  constitution,  and  to  declare  all  laws  invalid 
which  are  clearly  and  palpably  in  conflict  with  the  funda- 
mental law.  But  the  presumption  is  in  favor  of  the  validity 
of  all  acts  of  the  legislature,  whether  state  or  national,  and 
the  courts  should  only  declare  acts  unconstitutional  when 
they  are  clearly  so,  beyond  all  reasonable  doubt.  This  is 
the  settled  rule.  (Fletcher  agt.  Peck,  6  Cranch,  128  ;  Ogden 
agt.  Saunders,  12  Wheat.,  29  ;  24  Barb.,  466  ;  14  Mass.,  345.) 

The  chief  questions  for  examination  resolve  themselves 
into  two  leading  points  of  inquiry : 

1st.  Has  congress  the  power  to  authorize  the  issue  of 
treasury  notes  to  circulate  as  money  ? 

2d.  If  such  power  exists  in  congress,  can  it  make  such 
treasury  notes  lawful  money,  and  a  legal  tender  in  payment 
of  public  and  private  debts? 

Before  proceeding  to  the  discussion  of  these  questions, 
it  is  important  to  determine  the  principles  of  interpretation 
which  should  be  applied  in  the  construction  of  the  consti- 
tution of  the  United  States.  That  constitution  was  framed 
and  designed  for  the  establishment  of  a  NATIONAL  GOVERN- 
MENT. 
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The  confederacy  of  the  revolution,  after  four  or  five 
years  of  peace,  had  proved  a  failure.  It  was  found  entirely 
inadequate  for  the  purpose  for  which  it  was  formed,  when 
the  pressure  of  war  was  withdrawn  from  the  colonies,  and 
the  people  turned  their  attention  to  the  arts  of  peace,  and 
began  to  develop  the  enterprise  and  resources  of  the 
country. 

The  convention  which  met  in  Philadelphia  in  1787,  to 
revise  the  articles  of  confederation,  were  deeply  impressed 
with  a  sense  of  their  utter  insufficiency,  and  after  some  dis- 
cussion, exhibiting  their  defects,  as  its  first  deliberate  act, 
after  its  organization,  resolved  "  that  a  national  govern- 
ment ought  to  be  established,  consisting  of  a  SUPREME  LEGIS- 
LATIVE, EXECUTIVE  and  JUDICIARY." 

After  this  the  convention  proceeded  to  devise  and  frame 
the  present  constitution,  except  the  few  supplementary  sec- 
tions afterwards  added  upon  the  recommendation  of  the 
state  conventions  or  legislatures.  The  constitution,  upon 
its  face,  was  designed  to  be,  and  is,  a  great  FUNDAMENTAL 
CHARTER  OF  GOVERNMENT.  It  provides  for  an  organization 
of  government  to  be  possessed  of  the  chief  attributes  of 
sovereignty  and  supremacy.  The  constitution  was  to  be, 
and  is,  the  supreme  law  of  the  land,  and  all  the  powers 
exercised  under  it,  executive,  legislative  and  judicial,  within 
their  appropriate  sphere,  were,  and  are,  sovereign  and  para- 
mount. The  character  of  the  provisions  enumerated  and 
granted  in  the  constitution,  all  tend  to  the  conclusion  that 
it  was  the  purpose  of  its  authors  to  make  of  the  American 
people  one  nation.  The  power  of  making  treaties,  of  de- 
claring war  and  making  peace,  of  imposing  taxes  for  the 
national  defence  and  general  welfare,  of  enacting  uniform 
laws  for  naturalization  and  bankruptcy,  and  the  provision 
that  the  citizens  of  one  state  should  have  equal  rights  and 
privileges  in  all  others,  and  that  allegiance  should  be  due 
to  the  general  government,  and  all  officers,  state  and 
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national,  be  bound  by  oath  to  support  the  constitution — 
all  imply  the  same  purpose. 

The  constitution,  too,  derives  its  authority  from  the 
people,  as  much  so  as  the  state  constitutions.  Its  preamble 
so  declares,  and  it  was,  in  fact,  adopted  by  conventions  of 
the  people  called  in  the  several  states  for  that  purpose. 
All  the  original  inherent  powers  of  the  people  for  self- 
government  are  vested  in  the  national  and  state  govern- 
ments, each  in  their  proper  sphere.  The  general  govern- 
ment is  vested  with  the  appropriate  governmental  powers 
of  a  national  character  necessary  for  the  common  defence 
and  general  welfare,  and  the  powers  for  local  government 
are  vested  by  the  state  constitutions  in  the  state  govern- 
ments. The  powers  of  the  general  government,  it  is  true, 
are  special  and  enumerated ;  and  such  as  are  not  granted 
are  reserved  to  the  states  or  to  the  people. 

But  the  powers  thus  granted  to  the  general  government 
are  granted  for  the  benfit  of  the  grantors — the  people. 
They  are,  therefore,  not  to  be  construed  like  grants  to  a 
corporation  by  a  legislature,  of  rights  and  immunities,  for 
the  special  benefit  of  the  grantees.  The  officers  of  the 
government,  who  exercise  its  powers,  are  mere  agents  of 
the  people,  and  have  no  interest  in  the  powers  conferred. 
In  this  view  of  the  character  of  the  powers  conferred  upon 
the  national  government  by  the  constitution,  the  rule  of 
construction  in  respect  to  such  powers  must  be  liberal,  and 
such  as  will  further  the  great  objects  of  the  grant,  and 
enure  to  the  benefit  of  the  beneficiaries — the  great  body  of 
the  people. 

Another  consideration  of  importance  in  this  connection 
is,  that  the  powers  delegated  or  enumerated  in  the  consti- 
tution are  conferred  in  general  terms,  simply  enunciating 
general  principles  or  outlines,  and  that  consequently  every 
grant  of  power  carries  with  it  all  the  incidental  and  im- 
plied powers  essential  to  its  due  and  full  exercise  and 
enjoyment. 
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We  come  then  to  the  question : 

I.  Had  congress  power  to  authorize  the  issuing  of  treas- 
ury notes  to  perform  the  office  of  money  ? 

It  is  not  claimed  that  this  power  is  conferred  upon  con- 
gress by  any  express  provision  of  the  constitution. 

But  it  is  insisted  and  urged  in  the  argument  made  before 
us,  that  the  power  to  make  the  law  in  question  is  conferred 
upon  congress  by  the  5th  subdivision  of  article  8,  of  title 
1,  of  the  constitution,  which  provides  that  congress  shall 
have  power  "  to  coin  money,  regulate  the  value  thereof, 
and  of  foreign  coin,  and  fix  the  standard  of  weights  and 
measures." 

This  provision  should  doubtless  be  construed  in  connec- 
tion with  subdivision  No.  1  of  the  10th  section,  which  is  as 
follows  :  "  No  state  shall  enter  into  any  treaty,  alliance  or 
confederation,  grant  letters  of  marque  and  reprisal,  coin 
money,  emit  bills  of  credit,  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts,"  &c. 

These  two  provisions,  construed  together,  most  conclu- 
sively show,  I  think,  that  it  was  the  purpose  of  the  framers 
of  the  constitution  to  give  to  the  national  government  ex- 
clusive control  of  the  currency  of  the  country,  and  to 
secure  thereby  one  currency  for  the  whole  country — one 
national  uniform  currency.  But  that  currency  most  evi- 
dently was  to  be  a  metallic  one.  Gold  and  silver  could 
only  be  made  a  tender  in  payment  of  debts  by  the  states. 
The  national  government  is  to  coin  money — that  is,  to  fix 
the  national  stamp  upon  the  metals  which  are  to  be  used  as 
money]  to  determine  the  character  of  the  national  cur- 
rency, and  what  should  be  the  measure  or  standard  of 
value,  and  what  the  different  kinds  used  for  money,  and  into 
what  denominations  the  money  should  be  divided,  or  of 
what  it  should  consist.  It  was  subsequently  made  a  deci- 
mal currency  by  act  of  congress,  and  as  such  has  since 
remained.  But  the  money  of  the  constitution,  it  seems  to 
ine  very  clear,  was  to  be  hard  money — metallic  money.  It 
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was  to  be  coined  from  metals  which  had  intrinsic  value  in 
commerce  throughout  the  civilized  world.  Nothing  else 
was  or  is  money  under  these  provisions  of  the  constitution. 

The  language  of  these  two  provisions  is  too  explicit,  it 
seems  to  me,  to  admit  of  any  other  construction.  But  the 
cotemporaneous  history  and  construction  of  these  provisions 
confirm  this  view. 

The  original  section  drafted  and  proposed  to  the  conven- 
tion, which  provides  that  congress  may  borrow  money,  read 
as  follows : 

"  To  borrow  money  and  emit  bills  on  the  credit  of  the 
United  States." 

The  words,  "  and  emit  bills,"  were  stricken  out  upon 
discussion,  on  the  ground  that  they  might  seem  to  warrant 
or  authorize  the  issuing  of  paper  money  by  the  government. 
(3  Madison  Papers,  1344.) 

Mr.  Wilson,  who  was  a  prominent  member  of  the  conven- 
tion, said  :  "  It  would  have  a  most  salutary  influence  on  the 
credit  of  the  United  States  to  remove  the  possibility  of 
paper  money." 

Mr.  Langdon  said  that  he  had  rather  reject  the  whole 
plan  than  retain  the  words  "  and  emit  bills."  The  words 
were  stricken  out  by  the  vote  of  nine  states  to  two. 

Bills  of  credit,  as  the  term  is  used  in  the  constitution, 
meant  paper  money.  It  had  reference  to  the  bills  of  credit 
issued  by  the  states  and  by  congress  during  the  war  of  the 
revolution,  generally  called  and  known  as  continental 
money,  which  fell  into  so  great  disrepute. 

Mr.  Madison,  in  the  40th  number  of  the  Federalist, 
speaks  of  the  prohibition  to  the  states  to  issue  bills  of 
credit  as  a  prohibition  against  paper  money,  referring  to  the 
"  pestilent  effects  "  produced  by  its  circulation  during  the 
war.  The  prohibition  to  the  states  against  issuing  bills 
of  credit,  and  the  refusal  of  the  convention  to  give  to 
congress  express  power  to  issue  such  bills,  must  be  deemed, 
I  think,  indicative  of  the  purpose  and  intent  on  the  part  of 
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the  framers  of  the  constitution,  to  give  to  nothing  the  cha- 
racter and  quality  of  money,  except  gold  and  silver  and'oMer 
precious  metals.  The  evils  of  banks  of  circulation,  what- 
ever they  are,  were  not  before  them,  or  had  not  been  expe- 
rienced, and  they  therefore  did  not  prohibit  the  creation 
by  the  states  of  banking  corporations  with  the  power  to 
issue  bills.  There  was  then  in  existence  but  one  bank  in 
the  United  States — the  Bank  of  North  America — which 
was  a  specie-paying  bank,  and  its  notes  supposed  to  repre- 
sent specie.  They  had  no  idea  of  an  irredeemable  paper 
currency,  except  such  as  consisted  in  bills  of  credit — such 
as  had  been  issued  by  congress  and  by  the  separate  states 
during  the  war. 

But  notwithstanding  the  convention  refused  to  give  to 
congress  power  to  issue  bills  of  credit  in  express  words, 
the  constitution  most  unquestionably  does  grant  that  power 
as  an  incidental  or  implied  power. 

In  the  debate  on  the  question  of  striking  out  the  words 
"emit  bills  of  credit"  Mr.  Madison  said,  "Will  it  not  be 
sufficient  to  prohibit  making  them  a  tender  1  This  will  re- 
move the  temptation  to  emit  them  with  unjust  views,  and 
promissory  notea  in  that  shape  may  in  some  emergencies  be 
best."  Gouverneur  Morris  said,  "  Striking  out  the  words 
will  leave  room  still  for  notes  of  a  responsible  minister, 
which  will  do  all  the  good  without  the  mischief." 

Mr.  Gorham  said,  "  The  power,  as  far  as  it  will  be  neces- 
sary or  safe,  is  included  in  that  of  borrowing.''  In  the 
note  to  this  debate,  as  given  in  Mr.  Madison's  Works,  volume 
3,  1846,  it  is  stated  that  the  vote  of  Virginia  in  the  affir- 
mative, on  striking  out,  was  occasioned  by  the  acquiescence 
of  Mr.  Madison,  who  became  satisfied  that  striking  out  the 
words  would  not  disable  the  government  from  the  use  of 
public  notes  as  far  as  they  would  be  safe  and  proper. 

That  Mr.  Madison  remained  of  this  opinion,  is  evident 
from  this  recommendation  in  his  annual  message  of  Decem- 
ber 5,  1815,  in  which  he  says,  after  speaking  of  the  opera- 
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tions  of  the  state  banks,  and  the  operations  of  a  national 
bank : 

"  And  if  neither  of  these  expedients  be  deemed  effectual, 
it  may  be  deemed  necessary  to  ascertain  the  terms  upon 
which  the  notes  of  the  government,  no  longer  required  as 
an  instrument  of  credit,  shall  be  issued  upon  motives  of 
general  policy  as  a  common  medium  of  circulation.'1 

But  independently  of  the  intent  and  opinions  of  the 
framers  of  the  constitution,  the  power  to  issue  treasury 
notes,  I  think,  may  properly  be  deemed  included  in  several 
of  the  express  grants  to  congress.  The  power  to  "  borrow 
money  on  the  credit  of  the  United  States,"  includes  or 
implies,  as  an  incidental  power,  essential  to  the  exercise  of 
the  original  power,  an  authority  to  issue  the  requisite  secu- 
rities, or  evidences  of  debt,  for  the  money  borrowed.  This 
must  of  necessity  be  in  the  shape  of  treasury  bonds  or 
notes,  and  in  such  form  as  congress  or  the  secretary  of  the 
treasury  may  prescribe  or  deem  proper.  Subdivision  6,  of 
section  8,  grants  power  to  congress  "  to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  United  States,"  thus  recognizing  the  valid  existence 
of  securities  of  the  United  States,  and  placing  them  in  the 
same  relation  and  under  the  same  protection  as  the  current 
coin  of  the  United  States. 

And  the  provision  of  the  same  section,  that  congress 
shall  have  power  "  to  lay  and  collect  taxes,  duties,  imposts 
and  excises,  to  pay  the  debts  and  provide  for  the  common 
defence  and  general  welfare  of  the  United  States,"  also 
includes,  I  think,  a  power  to  issue  treasury  notes  in  antici- 
pation of  the  receipts  from  taxes.  Such  notes  may  also  be 
necessary  as  a  medium  of  payment  of  taxes,  and  imposts, 
and  excises. 

This  power  to  levy  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  de- 
fence and  general  welfare,  is  perhaps  the  most  important 
grant  of  power  in  the  constitution.  It  was  probably  for 
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the  want  of  this  power,  more  than  for  any  other  defect, 
that  the  confederation  proved  a  failure. 

This  provision  also  assumes  that  the  government  will 
have  debts  to  be  paid,  and  this  concurs  with  the  power 
allowing  government  to  borrow  money — to  issue  evidences 
of  debt  or  securities. 

It  is  quite  apparent,  indeed  it  seems  self-evident,  that 
money  is  indispensable  for  the  maintenance  of  civil  govern- 
ment. Mr.  Hamilton  called  it  the  "  vital  principle  of  the 
body  politic,"  as  "  that  which  sustains  its  life,  and  enables 
it  to  perform  its  essential  functions."  Congress,  under  this 
provision,  has  the  unlimited  and  uncontrollable  power  of 
taxation,  except  that  "  all  duties  and  imposts  and  excise 
shall  be  uniform  throughout  the  United  States."  Its  power 
is  absolute,  sovereign  and  supreme.  It  is  to  levy  and  collect 
taxes,  "  to  pay  the  debts,  and  provide  for  the  common  de- 
fence and  the  general  welfare."  Congress  is  the  exclusive 
judge  of  what  is  essential  to  the  "  public  welfare,  and  what 
is  necessary  or  proper  for  the  common  defence."  For  these 
great  governmental  purposes,  at  all  times,  in  peace  and 
war,  money,  and  in  large  amounts,  is  demanded — is  abso- 
lutely indispensable.  Congress  must  determine  the  sub- 
jects for  taxation,  and  provide  the  ways  and  means  to  raise 
the  money  required.  Certainly  it  may  anticipate  the  col- 
lection of  taxes  by  borrowing  money,  and  I  cannot  see 
why,  if  metallic  money  is  scarce,  and  the  collection  of  taxes 
slow,  difficult  or  impossible  from  want  of  a  circulating 
medium,  it  may  not  authorize  the  issue  of  treasury  notes 
to  supply  the  deficiency. 

In  the  celebrated  argument  of  Mr.  Hamilton  on  the  con- 
stitutionality of  a  bank  of  the  United  States,  in  February, 
1791,  he  says  on  this  subject:  "To  designate  or  appoint 
the  money,  or  a  thing  in  which  taxes  are  to  be  paid,  is  not 
only  a  proper  but  a  necessary  exercise  of  the  power  of  col- 
lecting them.  The  payment  might  have  been  required  in 
the  commodities  themselves;  taxes  in  kind,  (however  ill- 
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judged,)  are  not  without  precedents  .even  in  the  United 
States;  or  it  might  have  been  in  the  paper  money  of  the 
several  states,  or  in  the  bills  of  the  Bank  of  North  America, 
New  York  or  Massachusetts,  all  or  either  of  them ;  or  it 
might  have  been  in  bills  issued  under  the  authority  of  the 
United  States.  The  appointment  of  the  money  or  thing  in 
which  taxes  are  to  be  paid  is  an  incident  to  the  power  of 
collection." 

In  a  debate  upon  a  bill  to  authorize  the  issue  of  treasury 
notes  in  February,  1838,  Mr.  Calhoun,  in  support  of  the 
bill,  said :  "  The  right  had  been  exercised  from  the  com- 
mencement of  the  government  without  being  questioned,  and 
according  to  his  conceptions  came  within  the  power  ex- 
pressly granted  to  congress  to  borrow  money,  which  means 
neither  more  nor  less  than  to  raise  supplies  on  the  public 
credit." 

The  act  in  this  case  passed  with  the  support  also  of  Silas 
"Wright,  Mr.  Benton,  Robert  J.  Walker,  and  all  the  senators 
of  the  hard  money  school,  and  was  approved  by  Mr.  Van 
Buren,  who  was  then  president.  The  act  in  this  instance 
amended  an  act  for  the  issue  of  $10,000,000  treasury  notes, 
passed  at  the  September  extra  session  of  1837,  which  was 
supported  and  voted  for  by  Mr.  Webster,  who  on  repeated 
occasions  affirmed  the  power  of  the  government  to  issue 
treasury  notes.  (  Vide  4th  volume  Webster's  Works,  p.  368, 
474,  543  and  546;  and  5th  id.,  136  and  156.) 

This  practice  of  the  government,  under  all  administra- 
tions, from  its  origin,  with  the  sanction  of  all  the  presi- 
dents and  leading  statesmen  of  the  country,  seems  to  me, 
ought  to  put  this  question,  so  far  as  relates  to  the  power  of 
congress,  forever  at  rest. 

The  power  to  issue  the  notes  being  granted  or  assumed, 
it  becomes  then  purely  a  matter  in  the  discretion  of  the 
legislature  in  what  form,  size  and  respective  amounts  they 
shall  be  issued.  The  fact  that  they  are  of  such  denomina- 
tions, and  form,  and  amounts,  as  conveniently  to  go  into 
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circulation,  and  serve  the  office  of  money,  cannot  affect  the 
question  of  the  power  to  issue  them,  or  detract  from  their 
validity  as  lawful  government  securities.  "VVe  come  then 
to  the  remaining  question  : 

II.  Assuming  that  congress  has  power  to  authorize  the 
issue  of  treasury  notes,  can  it  make  such  notes  a  legal 
tender  ? 

If  the  argument  is  sound,  that  congress  has  the  power 
to  authorize  the  issue  of  treasury  notes  and  pay  them  out 
to  the  public  creditors,  who  will  voluntarily  receive  them 
as  a  substitute  for  money,  and  that  they  are  valid  govern- 
ment securities,  I  cannot  see  why  it  does  not  follow  as  a 
necessary  and  legitimate  consequence,  that  it  has  the  power, 
if  the  occasion  will  justify  so  extraordinary  a  measure,  to 
declare  what  shall  be  their  commercial  value ;  in  short,  to 
declare  that  they  shall  be  received  and  held  as  lawful 
money,  and  a  legal  tender  in  payment  of  all  debts,  public 
and  private.  They  are  in  effect  professedly  issued  to 
supply  the  place  of  money,  and  to  furnish  a  circulating  me- 
dium. Very  clearly  it  seems  to  me  that  government  has 
the  same  power,  if  the  necessities  of  the  case  require  it,  to 
protect  these  notes  from  depreciation,  and  to  enhance  their 
value  by  making  them  a  legal  tender,  as  much  as  it  has  to 
prevent  the  debasement  or  counterfeiting  of  coin.  What 
it  creates  it  may  protect  by  all  suitable  laws  for  that  pur- 
pose, and  by  what  means  it  will  do  so  is  especially  a  mat- 
ter within  the  discretion  of  the  law-making  power. 

I  agree  with  the  remark  of  Senator  Sumner,  who,  in  the 
discussion  in  the  senate  in  respect  to  the  act  in  question, 
said :  "  It  is  difficult  to  escape  the  conclusion  that  if  con- 
gress is  empowered  to  issue  treasury  notes,  it  may  affix  to 
these  notes  such  character  as  shall  seem  just  and  proper, 
declaring  the  conditions  of  their  circulation  and  the  dues 
for  which  they  shall  be  received.  Grant  the  first  power 
and  the  rest  must  follow."  Confined  to  the  act  under  dis- 
cussion, and  as  a  question  of  legislative  discretion,  I  think 
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this  remark  entirely  correct.  But  this  conclusion  may  not 
be  readily  admitted,  and  I  will  therefore  proceed  to  state 
more  fully  the  reasons  on  which  I  think  it  can  be  sustained. 
The  power'  of  congress  to  make  these  notes  receivable  for 
government  dues,  and  payable  to  all  public  creditors  who 
will  voluntarily  receive  them,  cannot  be  doubted. 

The  debatable  question  is,  whether  they  can  be  made  by 
law  of  congress  a  compulsory  legal  tender  in  payment  of 
public  and  private  debts.  The  provision  of  the  statute  is, 
that  they  "  shall  be  lawful  money  and  a  legal  tender  in  pay- 
ment of  all  debts,  public  and  private."  Most  clearly  they 
are  not  money.  Upon  their  face  they  are  mere  promises  to 
pay  money.  Each  of  these  bills  or  notes  upon  its  face  con- 
tains a  promise  on  the  part  of  the  United  States  to  pay  to 
the  bearer  ten  dollars. 

Strictly,  this  promise  calls  for  and  can  only  be  fulfilled 
by  the  payment  of  ten  dollars,  in  gold  or  silver  coin. 

The  word  "  dollars,"  printed  on  the  face  of  these  notes, 
means  silver  or  gold  coins,  with  the  stamp  of  the  United 
States  authority  thereon  impressed,  fixing  their  value  and 
character. 

This  is  the  only  known  and  legal  standard  of  value  in 
the  United  States.  The  dollar  is  the  unit  of  value,  and 
means,  wherever  the  word  is  used  or  named  in  any  contract, 
a  piece  of  silver  coin  composed  of  412^  grains  of  standard 
silver,  or  gold  of  equal  value,  according  to  the  standard  of 
value  fixed  by  law.  This  is  indisputable. 

The  question  then  is :  Can  congress  substitute  a  govern- 
mental promise  to  pay  ten  dollars,  or  any  other  medium  of 
value  or  mode  of  payment  of  debts  which-  shall  be  effectual 
in  law  to  discharge  a  contract  calling  for  money,  and  which 
confessedly  means  gold  and  silver  coin  ?  The  act  in  ques- 
tion professes  to  do  this.  It  substitutes  a  promise  to  pay 
money  based  upon  the  credit  of  the  government  for  the 
actual  payment  of  money. 

This,  I  agree,  can  only  be  done  by  the  sovereign  autho- 
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rity  of  the  government,  and  involves  the  highest  exercise 
of  sovereign  power.  Congress  possesses,  I  think,  this  sove- 
reign power.  Besides  the  powers  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  borrow  money  on  the  credit 
of  the  United  States,  and  to  provide  for  the  punishment  of 
coifhterfeiting  the  securities  and  current  coin  of  the  United 
States,  hereinbefore  considered,  congress  has  power  "  to 
declare  war."  This  is  an  unquestionable  sovereign  power, 
and  binds  the  allegiance  of  every  citizen  ;  for  the  crime  of 
treason  will  be  committed  by  any  citizen  who  shall  resist 
by  force  any  law  of  the  United  States,  or  adhere  to  their 
enemies,  giving  them  aid  and  comfort,  and  congress  has 
power  to  declare  its  punisnment.  The  president  and  senate 
have  power  to  make  treaties,  which  also  bind  the  nation 
and  become  its  supreme  law. 

Congress  has  power  "  to  raise  and  support  armies." 
Under  this  power  congress  can  provide  for  calling  upon, 
impressing  and  compelling  every  citizen  personally  to  aid 
in  carrying  on  the  war  it  has  declared.  This  power  in- 
cludes any  and  every  means  adapted  to  the  end  of  war, 
in  the  opinion  and  discretion  of  congress. 

Congress  has  power  "  to  provide  and  maintain  a  navy." 
Under  this  power  it  can  take  every  ship  of  our  citizens 
and  appropriate  it  to  the  public  use,  to  constitute  a  navy, 
and  take  any  other  means  adapted  to  the  use  or  object  of 
a  navy,  and  to  maintain  and  support  it.  The  power  is 
absolute  and  unqualified,  like  the  power  to  raise  armies. 

Congress  has  power  also  "  to  provide  for  calling  out 
the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrection,  and  repel  invasion,"  and  to  provide  for  or- 
ganizing, arming  and  disciplining  the  militia,  when  em- 
ployed in  the  service  of  the  United  States. 

It  has  power  also  to  erect  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings  for  war  purposes. 

The  United  States  also  is  bound  to  guaranty  to  every 
state  a  republican  form  of  government,  and  to  protect 
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each  of  them  against  invasion,  and  against  domestic  vio- 
lence. 

And  congress  has  power  "  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or  officer 
thereof." 

All  the  above  enumerated  powers  are  in  their  nature 
and  character  absolute  and  sovereign,  and  all  are  essential 
to  the  existence  and  maintenance  of  a  national  govern- 
ment, and  all  require  and  involve  for  their  exercise,  large 
expenditures  of  money. 

The  case  before  us  has  the  following  statement :  "  Since 
the  spring  of  1861,  the  government  of  the  United  States 
have  been  continually  waging  a  war,  of  hitherto  unexam- 
pled magnitude,  for  the  suppression  of  a  powerful  rebel- 
lion, and  have  been  compelled,  in  so  doing,  to  make  ex- 
penditures amounting  to  over  one  thousand  millions  of 
dollars." 

Aside  from  this  statement,  I  suppose  we  are  entitled  to 
know  judicially,  that  the  government  has  in  the  field  a 
vast  army  of  nearly  a  million  of  men,  and  a  large  and 
increasing  naval  force,  demanding  immense  expenditures 
of  money,  much  larger  than  can  be  immediately  supplied 
by  the  metallic  currency  of  the  country,  or  the  ordinary 
resources  of  the  government. 

The  power  to  raise  money  by  taxes,  imposts  and  duties, 
is  unlimited  for  the  purpose  of  such  war  ;  but  most  obvi- 
ously money  cannot  be  raised  in  this  way  fast  enough, 
and  in  sufficient  amount  to  meet  the  exigencies  and  de- 
mands of  the  government  in  raising  and  maintaining  its 
armies.  It  has,  therefore,  no  other  resource  but  to  "  6or- 
row  money."  The  power  to  "  borrow  money"  is  likewise 
entirely  unlimited,  and  maybe  exerted  in  connection  with 
the  taxing  power  in  anticipation  of  the  receipts  from 
taxes,  duties  and  imposts,  and  may  also  be  exerted  as  an 
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independent  power  to  an  unlimited  extent.  It  is,  as  I 
conceive  and  have  endeavored  to  show,  an  express  power 
under  which  treasury  notes  may  be  lawfully  issued.  The 
issue  of  such  notes,  therefore,  is  simply  a  process  to  bor- 
row money  of  the  people  of  the  United  States,  and  the  pro- 
vision that  such  notes  shall  be  a  legal  tender  is,  or  may 
be,  an  essential  means  to  that  end.  It  is  or  may  be  essen- 
tial to  give  currency  to  the  notes  and  preserve  them  from 
depreciation,  from  the  natural  laws  of  trade,  and  the  arts 
of  speculators  or  of  disloyal  citizens. 

For  the  purpose  of  carrying  on  the  war  in  which  our 
people  are  engaged,  the  government  may  lawfully  seize 
and  appropriate  the  property  of  any  citizen  for  the  public 
use.  The  sovereign  power  of  a  state  may  do  whatever 
is  necessary  for  the  safety  and  defence  of  the  state.  The 
only  limit  to  its  power  under  our  constitution  is  that  the 
means  be,  in  the  opinion  of  congress,  "  necessary  and  pro- 
per" to  accomplish  the  end  in  view  in  the  exercise  of  any 
of  the  enumerated  powers  of  government. 

If  the  government  may  seize  and  appropriate  the  pro- 
perty of  the  citizens  without  limit,  to  carry  on  the  war 
and  for  the  common  defence,  certainly  it  may  take  it  by 
means  of  forced  loans.  All  governments  in  times  of  war 
have  been  obliged  to  resort  to  such  loans,  and  their  law- 
fulness is  unquestionable,  for  "  salus  populi  suprema  lex" 
is  the  universal  rule  among  all  nations  in  times  of  war. 

It  is  said  that  it  may  be  necessary  for  the  government 
to  borrow  money  and  issue  treasury  notes,  but  that  does 
not  make  it  "  necessary  or  proper,"  under  the  general  clause 
of  section  8  of  the  constitution,  above  recited,  to  make 
such  notes  a  legal  tender. 

«,      This  I  conceive  to  be  purely  a  question  of  legislative 
discretion. 

Money  is  necessary  to  carry  on  the  war,  and  sustain 
the  government  in  the  exercise  of  all  the  foregoing  enu- 
merated powers.     If,  in  the  opinion  of  the  legislature  of 
VOL.  XXV. 
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the  nation,  it  is  necessary  and  proper  to  issue  treasury 
notes  and  to  make  such  notes  a  legal  tender,  in  order  to 
procure  the  requisite  money,  and  keep  up  the  credit  of 
the  government  and  prevent  its  failure  and  overthrow, 
most  certainly  the  legislative  authority  of  the  nation  has 
the  sovereign  and  unquestionable  right  so  to  declare  and 
so  to  enact.  It  does  not  pertain  to  the  judiciary  to  ques- 
tion the  propriety  of  the  exercise  of  its  undoubted  discre- 
tion on  the  subject. 

In  the  celebrated  case  of  McCullough  agt.  The  State  of 
Maryland,  (Wheaton,  411,)  Chief  Justice  MARSHALL,  in  de- 
livering the  opinion  of  the  court  said,  that  "  when  the 
law  is  not  prohibited  and  is  really  calculated  to  effect  any 
of  the  objects  entrusted  to  the  government,  to  undertake 
here  to  inquire  into  the  degree  of  its  necessity  would  be 
to  pass  the  line  which  circumscribes  the  judicial  depart- 
ment, and  trench  on  legislative  ground." 

The  grant  of  the  powers  to  declare  and  carry  on  war, 
to  raise  and  equip  armies,  to  construct  and  employ  a  navy, 
to  arm  the  militia,  build  forts  and  arsenals,  suppress  in- 
surrection and  repel  invasion,  is  a  grant  of  the  requisite 
power  to  use  and  employ  all  the  means,  agencies  and  in- 
strumentalities known  among  civilized  nations  to  effect 
those  objects,  and  is  a  grant  necessarily  of  the  power  to 
procure  and  use  the  requisite  money  for  these  purposes, 
and  by  any  means  that  congress  may  deem  "  necessary  and 
proper" 

Treasury  notes  confessedly  may  be  one  of  those  means. 
I  speak  of  treasury  notes  issued  for  the  purposes  of  a  cur- 
rency, and  designed  to  be  used  and  put  into,  circulation 
as  money.  There  is  an  obvious  distinction  between  such 
treasury  notes,  and  notes  of  large  size  issued  expressly 
to  be  sold  or  negotiated  in  the  market  for  investment, 
like  ordinary  securities  of  corporations  and  individuals. 
The  government  must  have  the  same  right  to  issue  such 
paper  as  individuals  or  corporations,  and  such  has  been 
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the  character  of  most  of  the  treasury  notes  heretofore 
issued  by  the  government. 

Those  authorized  by  the  act  passed  in  1812,  bore  an 
interest  of  five  per  cent. ;  and  by  the  act  of  1815,  notes  of 
the  denomination  of  one  hundred  dollars  and  less  were 
authorized,  transferable  by  delivery,  and  without  interest. 
Bills  under  this  act  were  issued  of  as  small  denomination 
as  ten  dollars.  By  the  act  of  1827,  hereinbefore  referred 
to,  notes  were  authorized  to  be  issued  as  small  as  fifty 
dollars.  They  were  to  be  issued  at  such  interest  as  the 
secretary  of  the  treasury  might  direct,  and  were  in  fact 
issued  at  a  mere  nominal  interest  of  one,  two  and  three 
per  cent.,  and  this  act,  with  the  same  provisions,  making 
the  notes  transferable  by  delivery,  and  payable  to  bearer, 
was  continued  by  acts  in  1838,  '39,  '40,  ;41,  '42  and  '45. 
This  latter  class  of  notes  were  obviously  issued  for  circu- 
lation among  the  people,  and  to  be  paid  to  the  public  cre- 
ditors as  money.  But  under  the  act  of  February,  1862, 
the  notes  were  to  be  of  such  denominations  as  the  secre- 
tary of  the  treasury  might  deem  expedient,  not  less  than 
five  dollars,  to  be  payable  to  the  bearer,  and  not  bear  any 
interest.  Those  offered  to  the  defendant  in  this  action, 
were  of  the  denomination  of  ten  dollars  each,  and  were 
of  the  size  and  similitude  of  bank  bills,  and  made  and 
designed  professedly  for  circulation  as  money.  They 
were  intended  to  be,  and  notoriously  are,  paid  to  the 
civil,  naval  and  military  officers,  to  soldiers,  contractors 
and  other  government  creditors,  as  money.  Such  pay- 
ments would  be  quite  unavailing  and  very  unsatisfactory, 
if  such  notes  were  not  receivable  by  the  community  at 
large,  and  did  not  perform  the  office  of  a  circulating  me- 
dium. For  this  purpose,  the  act  makes  them  a  legal 
tender  in  payment  of  all  public  and  private  debts.  This 
makes  them  perform  the  office  of  money  in  its  highest  char- 
acter, as  a  legal  substitute  for  gold  and  silver  coin.  In 
ordinary  times  of  peace  there  would  be  no  occasion  for 
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such  an  act.  In  such  times  treasury  notes  would  proba- 
bly be  at  par  throughout  the  Union,  and  equivalent  to 
gold  and  silver.  Certainly  they  would,  if  like  the  bills  of 
specie-paying  banks,  they  were  immediately  convertible 
into  specie  at  the  various  sub-treasuries  of  the  govern- 
ment, and  receivable  for  all  government  dues,  and  'the 
legal  tender  clause  therefore  would  be  entirely  unneces- 
sary. 

But  now  the  case  is  notoriously  otherwise.  The  issue 
and  use  of  treasury  notes  as  money,  as  paper  money,  issued 
upon  the  faith  and  credit  of  the  government,  and  not  con- 
vertible immediately  into  specie,  has  been  and  is  an  im- 
perative governmental  necessity.  The  same  necessity  creates 
the  law  of  the  case,  and  makes  it  constitutional  and  lawful 
for  congress,  in  order  to  render  such  notes  as  available  as 
possible,  and  to  give  to  them  all  the  credit  and  value  which 
the  law  can  confer,  to  make  them  serve  as  a  substitute 
for  gold  and  silver  in  the  discharge  of  all  public  and  pri- 
vate debts.  The  act  in  this  respect  necessarily  tends  to 
bring  to  the  aid  of  the  government,  in  keeping  up  the 
credit  of  these  notes,  the  interest,  as  it  is  the  duty,  of 
the  whole  commercial,  moneyed  and  creditor  classes  of 
the  people. 

If  it  thus  operates  to  tax  capital,  the  tax  is  not  unjust, 
for  the  value  of  all  property  depends  in  a  large  degree 
upon  the  maintenance  and  stability  of  government,  and 
the  amount  of  such  tax  will  depend  very  much  upon  the 
patriotic  support  which  capitalists  give  to  their  gov- 
ernment, and  the  efforts  they  make  to  sustain  its  credit. 
But  it  is  said  the  act  impairs  the  obligation  of  contracts. 
Congress  is  not  prohibited  from  passing  laws  which  im- 
pair the  obligation  of  contracts.  This  prohibition  applies 
only  to  the  states.  Congress  may  confessedly  debase  the 
coin.  It  may  make  lead  or  iron  money.  It  may  make 
the  copper  cent  a  dollar,  and  perform  the  office  of  a  dollar. 
This  would  indirectly  impair  the  obligation  of  contracts ; 
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and  congress  may  pass  many  other  acts  which  would  have 
that  effect.  The  expediency  and  propriety  of  such  acts 
is  another  question.  .And  it  is  said  that  congress  is  not 
expressly  authorized  to  declare  any  kind  of  money  a  legal 
tender.  It  has  express  power  "to  coin  money  and  de- 
clare its  value."  The  money  it  coins  is  the  legal  measure 
of  value  in  the  performance  of  all  contracts,  and  this  is 
equivalent  to  making  it  a  legal  tender.  It  becomes  a 
legal  tender  by  being  made  the  legal  standard  of  value — 
legal  money. 

The  powers  of  the  national  government  are  too  often 
considered  and  discussed  as  though  it  were  a  mere  muni- 
cipal corporation.  It  is,  as  I  conceive,  a  fundamental 
mistake  that  the  government  of  the  United  States  does 
not  possess  as  full,  ample  and  extensive  powers  to  pro- 
vide for  the  "  general  welfare  and  the  common  defence," 
as  any  other  government  existing  among  men.  It  pos- 
sesses  for  this  purpose  all  the  original  inherent  power  of 
the  people  to  protect  themselves,  and  to  provide  for  their 
self-preservation  and  general  welfare.  A  state  is  but  an 
aggregation  of  individuals,  and  certainly  the  rights  which 
men  possess  in  a  state  of  nature, -to  protect  themselves 
from  injury  and  to  preserve  life,  they  do  not  lose  when 
combined  into  civil  society.  Government  is  instituted 
among  men  to  protect  their  natural  rights,  and  national 
life  stands  upon  the  same  footing  as  individual  life.  It 
is  the  great  office  and  duty  of  government  to  protect  and 
defend  it,  and  any  law  essential  to  that  end  is  within  the 
just  power  of  the  national  legislature. 

If  the  British  parliament  had,  in  a  time  of  national 
peril,  passed  an  act  authorizing  the  issue  of  government 
notes,  and  making  them  a  legal  tender  in  the  payment  of 
debts,  no  man  of  the  slightest  legal  intelligence  would 
doubt  or  deny  the  validity  of  the  law;  and  this  was 
practically  done  in  England  by  act  of  parliament,  recog- 
nizing and  allowing  a  suspension  of  specie  payments  by 
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the  bank  9f  England  in  1797,  which  continued  till  1823. 
During  this  period  the  bank  of  England  notes  were  prac- 
tically a  legal  tender,  the  bank  being  prohibited  from 
paying  its  notes  in  cash. 

There  is  probably  not  a  government  in  Europe  which 
has  not  been  compelled  in  time  of  war,  or  national  dis- 
tress, to  suspend  specie  payments,  and  make  forced  loans 
of  the  people  by  making  paper  promises  to  pay,  in  some 
form,  lawful  money  and  a  legal  tender  in  payment  of 
debts.  This  has  been  done  in  France  in  repeated  in- 
stances, and  as  late  as  in  1848  the  bank  of  France  was 
authorized  to  suspend  specie  payments,  and  its  notes 
made  a  legal  tender.  It  may  perhaps  be  said  that  the 
governments  of  Europe  may  exercise  such  powers  because 
they  are  not  restricted  or  limited  by  written  constitu- 
tions. 

The  powers  of  our  government  are  none  the  less  ample 
because  they  are  enumerated  in  a  written  constitution. 
The  essential  powers  of  government  are  substantially  the 
same  under  all  forms  of  goverment,  and  are  delegated 
and  entrusted  to  rulers  to  be  exercised  alike  for  the  com- 
mon good.  Power  maybe,  and  doubtless  is,  much  abused, 
under  all  forms  of  government,  but  in  republican  govern- 
ments the  people  possess  an  advantage  and  security  over 
others,  in  the  fact  that  they  elect  their  own  rulers,  and 
can  dismiss  from  office  those  who  abuse  their  trust,  and 
by  this  process  repeal  unwholesome  laws.  This  is  the 
only  remedy  against  laws,  however  injudicious  or  unwise, 
which  are  within  the  legitimate  discretion  and  power  of 
legislative  bodies  under  our  form  of  government. 

Upon  the  whole  case  I  think  my  argument  tends  to 
establish  the  following  propositions  or  conclusions  : 

1st.  That  the  issue  of  treasury  notes  is  warranted  by 
the  constitution  of  the  United  States  at  all  times,  in  the 
discretion  of  congress,  as  a  medium  for  the  payment  of 
taxes  under  the  taxing  power,  and  as  a  form  of  security 
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to  the  public  creditors  for  money  loaned  under  the  power 
"  to  borrow  money." 

2d.  That  the  form,  size  and  denomination  of  such  notes, 
and  the  making  of  them  in  the  similitude  of  bank  bills, 
and  payable  to  bearer,  so  as  to  be  transferable  by  delivery, 
and  go  into  circulation  as  money,  are  matters  entirely 
within  the  discretion  of  the  legislature;  and  so  far  as 
relates  to  their  voluntary  receipt  and  circulation  by  the 
public,  they  stand  upon  precisely  the  same  footing  as  bills 
of  exchange  or  promissory  notes  issued  by  private  indi- 
viduals or  corporations,  and  rest  exclusively  upon  their 
credit  as  merchantable  securities. 

3d.  That  the  power  to  make  such  notes  a  substitute  for 
money,  and  a  legal  tender  in  payment  of  debts,  may  rest 
as  an  incidental  or  implied  power  upon  the  power  to 
"impose  taxes,  duties  and  imposts,"  and  upon  the  power 
"  to  borrow  money,"  and  also  upon  the  power  given  to 
congress  "  to  pass  such  laws  as  shall  be  necessary  and 
proper  to  carry  into  effect  the  other  specified  powers." 

4th.  That  in  connection  with  these  powers,  the  power 
to  declare  war,  raise  and  support  armies,  to  provide  and 
support  a  navy,  to  suppress  insurrection  and  repel  inva- 
sion, being  great  governmental  and  sovereign  powers, 
include  and  imply  a  grant  of  all  the  means  necessary  to 
the  end  of  the  powers  granted,  and  that  money,  being  an 
indispensable  agent,  and  necessary  to  carry  such  powers 
into  effect,  the  power  is  implied  to  command,  obtain  and 
secure  it  by  any  practicable  means  known  or  practiced 
among  civilized  nations  ;  and  that  the  issue  of  treasury 
notes,  making  them  a  legal  tender  in  payment  of  debts, 
is  a  proper  and  lawful  means  to  that  end — a  process  of 
borrowing  money  from  the  people — or  making  from  them 
a  forced  loan  to  meet  the  governmental  necessities,  and 
is  entirely  within  the  legitimate  power  of  congress,  as 
the  sovereign  legislative  authority  of  the  nation. 

It  follows  from  these  premises,  that  the  act  in  question 
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was  fully  warranted  by  the  express  and  implied  power 
given  to  congress,  and  was  and  is  a  measure  entirely 
within  the  discretion  of  the  national  legislature,  and  with 
which  the  judiciary  has  no  rightful  authority  to  interfere. 

It  is  a  source  of  much  satisfaction  that  we  can  come  to 
this  conclusion,  and  sustain  the  validity  of  the  act  in 
question. 

It  would  have  been  exceedingly  unfortunate,  and  the 
occasion  of  profound  regret  if,  in  this  state,  whose  people 
for  the  last  two  years  have  been  pouring  out  their  blood 
and  treasure  like  water,  to  maintain  the  authority  of  the 
national  government  and  the  supremacy  of  the  constitu- 
tion, the  judiciary  or  any  branch  of  the  superior  courts 
of  the  state  should  have  felt  constrained  to  declare  an 
act  of  such  great  public  importance  to  be  in  conflict  with 
the  fundamental  law. 

We  know  from  the  debates  in  both  houses  of  congress, 
that  it  was  passed  with  extreme  reluctance,  and  that 
nothing  but  a  deep  conviction  of  its  absolute  necessity 
could  have  induced  a  sufficient  number  of  senators  and 
members  of  the  house  of  representatives  to  have  voted 
for  it — to  have  secured  its  passage. 

It  was  passed  most  undoubtedly  in  that  spirit  of  patriot- 
ism which  led  our  fathers  of  the  revolutionary  period  to 
encounter  and  to  endure  all  the  evils  of  continental  money, 
and  in  the  belief  that  the  great  mass  of  our  people  would 
cheerfully  meet  and  endure  the  same  evils — if  need  be — 
before  they  would  consent  to  the  dismemberment  of  the 
Union  and  the  overthrow  of  constitutional  government 
and  popular  institions  on  this  continent.. 

Judgment  should  therefore  be  given  for  the  defendant, 
with  costs. 

JOHNSON,  J.  The  tender  by  the  defendant  of  the  legal 
tender  notes,  in  satisfaction  of  the  plaintiff's  demand, 
was  valid,  and  they  should  have  been  received  by  the 


NEW  YORK  PRACTICE  REPORTS.  41 

Hague  agt.  Powen. 

latter  unless  it  shall  be  found  upon  examination,  that  his 
objection,  that  the  act  of  congress  under  which  such  notes 
were  issued  and  declared  to  be  a  legal  tender  is  unconsti- 
tutional, was  tenable. 

The  act  in  question,  which  was  approved  February  25, 
1862,  amongst  other  provisions,  declared  that  these  notes, 
when  issued,  "  shall  also  be  lawful  money  and  a  legal  ten- 
der in  payment  of  all  debts,  public  and  private,  except  du- 
ties on  imports  and  interest  as  aforesaid." 

Any  law  made  by  the  congress  of  the  United  States,  in 
pursuance  of  the  constitution,  and  duly  approved,  is  "  the 
supreme  law  of  the  land,  and  the  judges  of  every  state 
shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary,  notwithstanding." — 
{Constitution,  art.  6.)  Unless,  therefore,  it  can  be  shown 
that  the  act  of  congress  in  question  is  not  in  pursuance 
of  the  constitution,  it  is  the  supreme  law  of  the  land,  and 
the  tender  was  valid  and  must  be  held  to  satisfy  and  dis- 
charge the  demand  created  by  the  deposit. 

The  general  government  possessing  all  the  essential 
attributes  of  a  national  sovereignty,  and  the  legislature 
being  the  branch  thereof  invested  with  paramount  autho- 
rity, the  presumption  is  unquestionably  in  favor  of  the 
validity  of  any  and  all  of  its  acts,  and  it  lies  primarily 
with  the  party  objecting  to  show  that  any  particular  act 
is  in  derogation  of  the  constitution.  This,  however,  is  of 
little  consequence  where  the  standard  is  a  written  organic 
law,  which  may  always  be  appealed  to,  and  must  deter- 
mine in  all  cases  where  the  authority  to  enact  is  seriously 
challenged. 

In  considering  the  question  thus  presented,  it  must  be 
admitted  in  the  outset  that  the  government  of  the  United 
States  is  limited  in  its  powers  and  authority  to-  the  exer- 
cise of  those  conferred  by  the  organic  law,  in  which  it 
has  its  being,  and  that  all  powers  not  delegated  to  it  by 
the  constitution,  nor  prohibited  by  it  to  the  states,  are 
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reserved  to  the  states  respectively  or  to  the  people 
thereof. 

But  it  by  no  means  follows  from  this,  that  it  can  take 
nothing  by  implication,  like  a  special  and  inferior  tribu- 
nal created  by  statute.  It  is  still  a  national  sovereignty, 
and  within  the  just  scope  and  measure  of  the  powers  with 
which  it  has  been  endowed,  is  as  supreme  and  potent  in 
its  authority  as  any  other  human  government.  And  in 
passing  upon  the  question  of  the  constitutionality  of  any 
law  of  congress,  this  important  consideration  is  not  to  be 
lost  sight  of. 

The  object  which  the  framers  of  the  constitution  and 
the  people  who  ratified  and  adopted  it  as  the  organic  law 
of  this  national  government,  had  in  view,  is  clearly  and 
plainly  expressed  in  the  preamble.  It  was,  amongst  other 
things,  to  "  establish  justice,  insure  domestic  tranquillity, 
provide  for  the  common  defence  and  general  welfare,  and 
to  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity." 

To  secure  the  attainment  of  these  cardinal  ends  of  all 
government,  the  powers  deemed  necessary  or  essential 
thereto  were  enumerated  and  conferred  under  separate 
and  distinct  general  heads ;  each  of  which  necessarily 
comprenends  and  embraces,  as  it  was  intended,  all  the 
subordinate  and  auxiliary  powers  necessary,  or  incident 
to  the  supremacy  of  such  general  head  of  power.  And 
hence,  in  section  eight,  after  specifying  the  several  powers 
which  congress  shall  have,  in  subdivision  seventeen,  the 
power  is  in  express  terms  given  "  to  make  all  laws,  which 
shall  be  necessary  and  proper,  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  Here  is  a  plain 
and  unambiguous  test  in  the  text  of  the  constitution  itself, 
if  the  rule  prescribed  by  the  statute  is  not  within  the 
plain  letter  or  evident  scope  of  the  power  enumerated. 
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The  question  then  is,  whether  the  law  is  necessary  or 
proper  for  carrying  into  execution  all  or  either  of  the 
enumerated  and  granted  powers.  If  it  is  either  necessary 
or  proper  without  being  absolutely  necessary,  the  statute 
is  valid  and  becomes  the  supreme  law  of  the  land,  binding 
upon  the  judges  of  every  state. 

But  to  come  more  directly  to  the  statute  in  question : 
Has  congress  the  power  within  the  letter  or  evident  mean- 
ing of  either  of  the  enumerated  powers  conferred,  to  de- 
clare these  treasury  notes  lawful  money  and  make  them  a 
legal  tender  in  payment  of  all  debts,  public  and  private  ? 
Among  the  powers  enumerated  and  expressly  conferred, 
are  these  :  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  de- 
fence and  general  welfare  of  the  United  States ;  to  borrow 
money  on  the  credit  of  the  United  States ;  to  regulate 
commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes;  to  coin  money  and 
regulate  the  value  thereof,  and  of  foreign  coin ;  to  provide 
for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States;  to  declare  war;  to 
raise  and  support  armies;  to  provide  and  maintain  a 
navy. 

Unless  the  power  to  declare  these  notes  lawful  money 
is  fairly  embraced  in  the  terms  of  the  power  "  to  coin 
money  and  regulate  the  value  thereof,"  it  must  be  con- 
ceded that  it  is  not  within  the  express  letter  of  any 
of  the  powers  enumerated. 

It  is  perfectly  obvious  upon  looking  into  the  various 
provisions  of  the  constitution,  that  it  was  the  intention 
to  place  the  entire  power  of  creating  money,  and  deter- 
mining and  regulating  its  value  for  the  whole  country,  in 
the  general  government ;  and  hence  it  is  forbidden  to  the 
several  states,  by  section  ten,  to  "  coin  money,  emit  bills 
of  credit,  or  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts."  Money  is  the  medium  of 
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exchange — the  standard  or  representative  of  all  commer- 
cial values.  It  is  that  which  men  receive  in  exchange 
and  in  satisfaction  of  labor,  and  its  various  products  ; 
and  whether  it  is  intrinsically  valuable  or  otherwise,  it  is 
the  standard  of  values  by  which  alone  they  are  all  mea- 
sured. In  all  civilized  governments  it  consists  of  coin, 
of  gold,  silver  and  copper,  and  of  bank  bills,  or  bills  of 
credit,  issued  by  the  authority  of  such  government. 

Gold  and  silver  are  not  naturally  money  any  more  than 
any  other  metal  product  or  fabric.  They  are  made  so  by 
law  only  when  manufactured  into  pieces  of  coin,  of  pre- 
scribed weight  and  fineness,  and  stamped  with  the  requi- 
site inscriptions  and  devices. 

These  metals  are  by  common  consent  better  adapted 
for  use  as  money  than  any  other  yet  discovered,  but  they 
become  money  by  the  force  and  operation  of  law  alone. 

It  is  conceded,  as  I  understand  the  argument,  that  this 
power  "  to  coin  money  and  regulate  the  value  thereof,"  is 
a  power  given  to  congress  to  enact  suitable  laws  on  the 
subject  of  the  current  money  of  the  country.  But  it  is 
insisted  that  the  power  is  limited  to  the  enactment  of 
laAvs  for  the  minting  or  fabrication  of  gold  and  silver  only 
into  money,  and  the  regulation  of  the  value  of  money  of 
that  description.  This  might  be  so  if  the  language  em- 
ployed had  been,  "  to  coin  gold  and  silver  into  money 
and  regulate  the  value  thereof."  But  the  terms  used  are, 
"  to  coin  money,  and  regulate  the  value  thereof."  In  order, 
therefore,  to  place  this  restriction  upon  the  power,  as  a 
matter  of  judicial  construction,  it  must  be  made  to  appear 
not  only  that  "  to  coin,"  signifies  shaping  and  stamping 
metals  exclusively,  but  also  that  the  term  "  money,"  in 
its  ordinary  popular  signification,  at  the  time  the  consti- 
tution was  framed  and  adopted,  meant  gold  and  silver 
coin,  and  nothing  else. 

But  neither  of  these  propositions  are  true.  By  looking 
into  any  dictionary  it  will  be  seen  that  "  to  coin,"  means 
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not  only  to  shape  and  stamp,  or  mint  metals,  but  to  make 
or  fabricate  other  things  as  well.  And  we  cannot  but 
know  from  the  history  of  the  times,  that  at  the  adoption 
of  the  constitution,  neither  in  this  country  nor  in  any 
other  civilized  country,  did  the  money  in  use  consist  of 
gold  and  silver  exclusively.  It  consisted  then,  as  it  has 
ever  since,  and  probably  ever  will,  in  gold  and  silver,  and 
in  paper  representing  gold  and  silver,  in  the  shape  of 
bank  bills  or  bills  of  credit. 

The  power  is,  in  my  judgment,  most  clearly,  to  make 
laws,  prescribing  what  the  money  of  the  country  shall  be, 
and  the  value  of  the  money  thus  created  by  such  laws. 
If  it  was  intended  to  restrict  the  exercise  of  this  power 
to  enactments  on  the  subject  of  gold  and  silver  only,  we 
should  naturally  expect  that  some  terms  would  have  been 
chosen  clearly  expressing  such  limitations. 

The  framers  of  the  constitution  certainly  must  be  sup- 
posed to  have  known  something  of  what  is  termed  the 
evils  of  paper  money,  and  if  it  was  intended  to  exclude 
the  creation  of  that  species  of  money  from  the  power  of 
congress,  nothing  is  more  rational  or  natural  than  that 
something  of  the  kind  should  have  been  said  in  clear  and 
explicit  terms. 

If  "  to  coin,"  is  to  be  restricted  in  its  definition  to  work 
upon  metals,  it  applies  to  other  metals  as  well  gold  and 
silver,  and  proves  too  much  for  the  argument.  It  is  not 
claimed  that  it  was  the  design  to  have  any  other  species 
of  metal  created  money  by  law ;  and  as  neither  gold  nor 
silver  is  mentioned  as  the  substance  to  be  coined,  I  think 
it  must  be  held,  that  the  power  granted  is  simply  to  de- 
termine by  law  what  the  money  of  the  country  shall  con- 
sist of  and  to  regulate  its  standard  value. 

Considerable  stress  is  laid  upon  the  debates  in  the  con- 
vention in  which  the  constitution  was  framed,  but  I  think 
it  far  safer  to  look  carefully  at  the  constitution  as  it  was 
adopted,  and  endeavor  to  construe  it  according  to  its 
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evident  and  natural  import.  It  is  by  no  means  certain 
that  these  debates  may  not  rather  mislead  than  enlighten 
the  judicial  mind. 

The  framers  of  the  constitution  were  but  the  agents  of 
the  people,  to  prepare  it  for  their  acceptance  or  rejection, 
and  if  we  could  be  certain  that  we  had  arrived  at  the  ex- 
act meaning  of  these  agents,  we  might  still  doubt  whether 
the  people,  when  they  ratified  and  adopted  it,  did  not  give 
it  a  broader  and  more  generous  interpretation. 

We  can  only  arrive  at  their  intention  with  any  degree 
of  certainty  by  attending  carefully  to  the  ideas  expressed. 
I  can  have  no  doubt  that  should  any  other  metal,  or  com- 
bination of  metals  be  discovered,  which,  in  the  judgment 
of  congress,  was  more  convenient  and  suitable  for  use  as 
money  than  gold  and  silver,  it  might  by  law  make  such 
metal  or  combination  money,  and  prohibit  the  use  of  gold 
and  silver  as  money. 

And  I  have  as  little  doubt  that  congress  has,  under  this 
general  head  of  power  to  make  laws  on  the  subject  of  the 
money  of  the  country,  ample  authority  to  declare  and 
make  by  law  these  promises  of  the  government,  money, 
and  a  legal  tender  in  payment  of  all  debts  whatever. 
This  seems  to  me  a  fair  and  reasonable  interpretation  of 
the  instrument,  in  view  of  the  subject  of  the  power,  the 
nature  and  the  functions  of  the  body  upon  which  it  was 
conferred,  and  the  purposes  for  which  it  was  thus  con- 
ferred. 

The  interpretation  contended  for  on  the  part  of  the 
plaintiff,  so  far  from  being  strict  and  rigid,  as  is  claimed, 
would,  as  it  seems  to  me,  be  exceedingly  loose  and  con- 
jectural in  its  very  narrowness  and  poverty  of  apprehen- 
sion. It  is  an  authority  to  make  a  supreme  law,  and  not 
a  mere  employment  to  bestow  labor  upon  metals,  as  it 
would  seem  to  be  regarded. 

It  must  be  admitted  that  no  power  is,  in  express  terms, 
anywhere  given  in  the  constitution  to  congress,  to  make 
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anything  a  legal  tender  in  payment  of  debts,  public  or 
private.  The  states  are  prohibited  from  making  anything 
but  gold  and  silver  such  legal  tender.  But  congress  is 
neither  prohibited  from  making  a  law  upon  the  subject, 
nor  expressly  authorized  to  enact  one.  If  a  direct  and 
explicit  authority  is  needed,  it  has  no  power  whatever  to 
make  gold  or  silver  even,  or  bullion,  or  bank  notes,  or 
bills  of  credit,  such  legal  tender.  This  power,  if  it  exists 
in  congress  at  all,  is  lodged  there  as  a  necessary  and  pro- 
per incident  only,  to  the  full  and  perfect  exercise  of  some 
power  expressly  granted  in  the  instrument.  And  the 
statute,  in  this  regard,  must  find  its  warrant  and  sanction 
in  the  fact  of  its  necessity  or  propriety  as  an  auxiliary  to 
the  legitimate  exercise  of  some  one  or  more  of  the  enu- 
merated and  granted  powers. 

But  there  is,  I  think,  no  serious  difficulty  in  respect  to 
the  existence  of  this  power  in  congress,  to  provide  that 
a  legal  tender  may  be  made,  in  payment  and  satisfaction 
of  all  debts  existing  within  the  jurisdiction  of  the  gov- 
ernment, whether  public  or  private.  The  only  contro- 
versy which  can  seriously  arise,  as  it  seems  to  me,  must 
be  in  regard  to  what  shall  be  made  the  legal  tender.  It 
is  a  power  which  congress  has  uniformly  exercised,  and 
is  clearly  an  incident  to  the  power  to  regulate  commerce. 
Contracting  and  paying  debts  are  strictly  part  and  parcel 
of  commerce.  And  under  no  civilized  government  can 
its  commercial  business  be  properly  regulated,  without 
some  specific  provision  of  law,  in  regard  to  paying,  satis- 
fying and  discharging  all  debts  and  obligations,  not  only 
to  the  government,  but  between  individuals.  The  power 
to  regulate  commerce  includes  the  power  to  make  laws 
for  everything  which  belongs  to  commerce,  a  material 
part  of  which  is  the  contracting  and  the  payment  and 
final  discharge  of  the  debts  created  thereby. 

It  is  claimed,  however,  in  behalf  of  the  plaintiff,  that, 
conceding  to  congress  the  power  to-provide  by  a  law  for 
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a  legal  tender,  in  payment  and  satisfaction  of  debts,  it  is 
limited  in  the  exercise  of  such  power,  by  the  constitu- 
tion, to  making  gold  and  silver  coin  only  such  tender.  It 
is  admitted  that  no  such  restriction  is  to  be  found  in  the 
language  of  the  constitution,  but  it  is  claimed  to  be  irre- 
sistibly inferable  from  the  provision  prohibiting  the  states 
from  making  anything  else  a  legal  tender.  This  proposi- 
tion is  wholly  untenable.  To  say,  as  matter  of  judicial 
construction,  that  a  limitation  and  restriction  upon  the 
power  of  an  inferior,  by  a  superior,  implies  the  same  limi- 
tation and  restriction  upon  the  power  of  the  superior, 
would  be  in  the  last  degree  unwarrantable,  within  any 
known  rule  of  construction.  The  mere  statement  of  such 
a  proposition  is  its  sufficient  refutation.  Another  argu- 
ment is  sought  to  be  derived,  against  the  existence  of  the 
power  to  make  paper  of  this  description  a  legal  tender, 
from  what  is  claimed  to  have  been  the  uniform  practice 
of  the  government  from  the  beginning,  to  make  nothing 
but  gold  and  silver  coin  such  legal  tender. 

This,  if  it  had  been  the  uniform  practice,  would  be  in 
no  respect  conclusive,  though  it  would  not  be  entirely 
without  force  as  an  argument.  For  it  is  well  understood 
that  the  general  government  has  many  powers  which  it 
has  never  called  into  exercise,  the  occasion  for  their  pro- 
per exercise  having  never  yet  arisen. 

But  the  fact  is  otherwise.  The  government  has  not 
only  issued  paper  of  this  description  from  the  beginning, 
whenever  the  public  exigencies  required  it,  but  has  gen- 
erally provided  by  law  that  it  should  be  receivable  in 
payment  of  all  public  dues.  And  it  was  held  to  be  a 
lawful  tender  in  payment  of  such  dues,  by  Judge  STORY, 
in  Tkorndike  agt.  The  United  States,  (2  Mason,  1.) 

It  is  said  in  answer  to  this,  that  government  may  pro- 
perly make  such  a  regulation  in  regard  to  its  own  debts 
as  it  chooses,  and  that  it  would  not  follow  that  it  could 
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make  such  notes  a  lawful  tender  between  individuals,  if 
it  could  in  discharge  of  its  own  dues. 

But  this  is  no  answer.  The  question  is  not,  what  the 
government  may  do  by  contract  between  its  agents  and 
other  individuals,  but  what  rule  it  may  prescribe  as  a 
public  and  general  law. 

If  congress  has  no  power  to  pass  a  law  making  them  a 
legal  tender,  any  such  law  would  be  void,  and  they  could 
not  be  lawfully  tendered  in  satisfaction  of  a  debt,  even 
to  the  government.  But  if  congress  has  the  power  to 
make  them  a  lawful  tender  in  payment  of  any  debt,  it 
may  unquestionably  make  them  such  in  payment  of  all 
debts. 

The  decision,  therefore,  necessarily  affirms  the  power 
of  congress  to  make  a  valid  law  authorizing  the  tender  in 
question. 

A  debt  between  individuals  is  no  more  sacred  or  re- 
moved from  the  reach  of  the  power  of  government  than 
one  from  an  individual  to  the  government.  The  question 
is,  has  congress  the  power  to  provide  by  law  that  they 
shall  be  a  legal  tender  in  payment  of  any  debt  ? 

It  is  thus  seen  that  congress  has,  in  repeated  instances, 
exercised  this  very  power,  not  to  the  same  extent  or  in 
the  same  degree,  perhaps,  but  identical  in  kind,  whenever 
in  its  judgment  the  necessities  or  the  convenience  of  the 
country  required  it.  The  power  is  clearly,  in  my  judg- 
ment, one  of  the  attributes  of  governmental  sovereignty, 
and  may  be  exercised  whenever  it  is  deemed  necessary  or 
proper  by  the  sovereign  authority.  And  were  it  even 
true  that  these  notes  could  not  rightfully  be  declared  and 
made  lawful  money,  I  have  no  doubt  they  could  still  be 
made  a  legal  tender.  Congress  having  the  power  to  pro- 
vide for  a  tender,  in  satisfaction  of  a  debt,  has  necessa- 
rily the  right  to  declare  what  the  tender  shall  consist  of. 
It  is  not  a  question  of  policy  or  expediency  merely,  but 
of  power.  Of  the  expediency  and  propriety  of  the  raea- 
VOL.  XXV.  4 
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sure,  congress  is  the  sole  and  exclusive  judge.  If  it  has 
the  power  to  make  such  a  law,  its  judgment  as  to  the 
necessity  or  propriety  of  it  at  the  time,  is  conclusive. 
The  courts  have  no  right  to  question  it,  except  to  deter- 
mine the  existence  of  the  power. 

It  is  also  claimed  that  the  act  is  invalid  on  the  ground 
that  it  impairs  the  obligation  of  contracts  by  compelling 
the  creditor  to  receive  something  less  valuable  than  gold 
or  silver  coin  in  payment  of  his  lawful  demands  against 
his  debtors. 

It  cannot  be  denied  that  it  does  in  one  sense  and  to  a 
material  extent  impair  the  obligation  of  contracts  in  the 
particular  above  stated.  But  it  is  not  invalid  for  that 
reason.  The  power  to  pass  laws  to  impair  the  obligation 
of  contracts  is  prohibited  to  the  states  only,  which  can 
pass  no  law  impairing  directly  or  indirectly  the  obliga- 
tion of  any  contract.  There  is  no  such  limitation  upon 
the  pov?er  of  congress.  The  argument  that  the  one  im- 
plies the  other  has  already  been  answered.  The  same 
effect  may,  however,  be  produced  by  regulating  the  value 
of  coin,  which  it  is  admitted,  may  properly  be  made  a 
legal  tender.  Instances  are  not  wanting  in  our  national 
legislation  of  changing,  by  law,  the  existing  standard  or 
degree  of  fineness  of  our  coin,  and  laws  making  foreign 
coin  a  legal  tender  have  been  repealed.  Congress  has 
also  enacted  genera]  bankrupt  laws,  which,  to  a  still 
greater  degree,  affect  the  obligation  of  contracts,  destroy- 
ing entirely  their  obligatory  force,  without  the  consent 
of  the  creditor.  Such  acts  have  been  held  constitutional 
by  the  supreme  court  of  the  United  States  and  by  state 
courts.  In  the  matter  of  Edward  Kleim,  (How.  U.  S.  R., 
277,)  opinion  of  Mr.  Justice  CATRON  ;  McCormic  agt.  Pick- 
ering, (4  Com*.,  276  ;)  Kinder  agt.  Kohnas,  (5  Hill,  317  ;) 
Sacket  agt.  Jin  dross,  (id.,  327.) 

I  do  not,  however,  rely  upon  these  decisions  as  con- 
trolling in  the  present  case.  The  power  to  enact  a  gen- 
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eral  bankrupt  law,  so  manifestly  includes  in  it  the  power 
to  impair  the  obligation  of  contracts  brought  within  the 
operation  of  the  law,  that  there  scarcely  seems  room  for 
two  opinions  on  the  subject. 

They  are,  however,  authority  for  the  proposition,  that 
where  the  subject  of  the  enactment  is  clearly  within  the 
granted  powers,  the  fact  that  it  incidentally  impairs  the 
obligation  of  contracts  furnishes  no  valid  ground  of  ob- 
jection that  the  act  is  unconstitutional. 

The  grant  of  the  power  "  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof,"  is  an  express  and 
not  an  implied  grant.  It  carries  with  it  and  includes  in 
it  all  legitimate  incidents  and  consequences  of  the  laws 
thus  made,  of  necessity.  It  would  be  a  strange  and  un- 
warrantable proposition  that  a  law  clearly  within  the 
letter  and  spirit  of  an  express  power,  should  be  held 
invalid  and  unconstitutional,  merely  because  in  its  ope- 
ration it  affected  some  particular  right  or  interest  inju- 
riously. 

But  while  I  am  able  to  find  ample  authority  in  the 
grant  of  power  to  regulate  commerce,  for  making  the 
notes  in  question  a  legal  tender,  I  do  not  intend  by  any 
means  to  rest  my  opinion  upon  that  head  of  power  exclu- 
sively. We  must  of  necessity  take  judicial  notice  of  the 
/alarming  and  critical  condition  of  the  government  and  of 
the  country.  We  cannot,  if  we  would,  ignore  the  terrible 
fact  that  armed  rebellion,  by  open  and  flagrant  violence, 
is  seeking  the  overthrow  of  the  government,  menacing  its 
complete  and  total  destruction.  Nor  that  the  govern- 
ment thus  assailed,  in  order  to  preserve  its  existence  and 
restore  its  rightful  authority,  is  compelled  to  raise  and 
support  powerful  armies,  and  supply  them  with  the  muni- 
tions of  war,  to  provide  arTd  maintain  a  navy  of  a  raagni- 
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tude  wholly  unprecedented  in  our  history,  involving  an 
expenditure  probably  of  millions  of  dollars  daily.  To 
meet  this  extraordinary  demand,  the  ordinary  means  of 
the  government,  and,  indeed,  the  ordinary  currency  of 
the  whole  country  are  entirely  inadequate.  The  govern- 
ment must,  therefore,  not  only  borrow  upon  its  credit, 
but  must  create,  as  far  as  practicable,  an  additional  cur- 
rency to  meet  its  urgent  wants  and  immediate  necessi- 
ties. The  right  to  borrow,  necessarily  includes  in  it  the 
right  to  promise  to,  pay.  But  in  order  to  borrow  to  ad- 
vantage, or  indeed  to  borrow  at  all,  its  promises  must 
necessarily  have  credit,  and  should  have  the  highest  cre- 
dit which  the  government  is  able  to  confer  upon  them. 
If,  in  the  judgment  of  congress;  it  was  either  necessary 
or  proper,  in  order  to  enhance  the  credit  of  these  govern- 
ment promises,  to  make  them  a  legal  tender  in  the  pay- 
ment of  private  as  well  as  public  debts,  it  had  unques- 
tionably, as  I  think,  the  right  to  do  so,  and  even  to  de- 
clare them  lawful  money.  It  would  be  but  the  making 
of  a  law  necessary  and  proper  for  carrying  fairly  and 
reasonably  into  execution  several  of  the  powers  expressly 
granted. 

That  this  was  the  object  and  purpose  congress  had  in 
view  is  evident,  not  only  from  the  debates  when  the  act 
was  under  consideration  before  that  body,  but  also  from 
the  application  of  the  secretary  of  the  treasury  to  it  to 
insert  such  a  provision  in  the  act. 

Amongst  other  reasons  assigned  by  that  officer  to  con- 
gress in  favor  of  this  act,  he  says,  "  but  unfortunately 
there  are  some  persons  and  some  institutions  which  re- 
fuse to  receive  and  pay  them,  and  whose  action  tends  not 
merely  to  the  unnecessary  depreciation  of  the  notes,  but 
to  establish  discriminations  in  business  against  those  who 
in  this  matter  give  a  cordial  support  to  the  government, 
and  in  favor  of  those  who  do  not."  But  we  can  see 
plainly,  aside  from  this,  that  it  was  a  means  well  adapted 
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to  the  accomplishment  of  the  purpose,  and  therefore  en- 
tirely legitimate.  And  this  brings  this  feature  of  the 
law  within  the  express  words  of  the  grant  of  power,  "  to 
make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers." 

I  have  no  hesitation,  therefore,  in  pronouncing  this 
provision  of  the  act  in  question  perfectly  in  accordance 
with  the  plain  letter,  intent  and  spirit  of  the  constitution. 

I  have  come  to  this  conclusion  upon  what  has  seemed 
to  my  mind  the  plain  and  necessary  construction  of  the 
organic  law,  as  it  stands  written  by  its  framers,  and  with- 
out calling  to  aid  the  consideration  of  those  ultimate  and 
extreme  powers  which  every  government,  having  a  right 
to  an  existence  and  a  place  among  the  nations  of  the 
earth,  may  of  necessity  employ  as  a  means  of  self-preser- 
vation when  assailed  by  a  public  enemy  with  flagrant 
violence,  and  thus  involved  in  actual  war.  No  one 
doubts,  I  suppose,  that  any  government  thus  situated 
may  rightfully,  if  need  be,  by  any  suitable  means,  call  to 
its  aid  and  service  the  might  of  every  arm  and  the  use  of 
every  dollar  of  the  property  of  each  and  every  subject  or 
citizen  within  its  jurisdiction.  These  are,  however,  con- 
siderations which  it  is  wholly  unnecessary  to  press  into 
this  case. 

The  defendant  is  therefore  entitled  to  judgment  upon 
the  facts  presented  by  the  case. 

JAMES  C.  SMITH,  J.  I  had  not  the  advantage  of  hear- 
ing the  oral  argument  in  this  case,  and  but  for  the  great 
importance  of  the  question  involved,  might  have  declined 
the  request  of  the  counsel  for  both  parties,  made  at  the 
hearing,  to  consider  it  upon  their  printed  briefs.  While 
I  concur  with  my  associates  in  their  conclusion  in  this 
case,  I  am  not  prepared  to*  adopt  entirely  the  reasoning 
expressed  by  them  ;  and  as  I  have  had  no  opportunity  to 
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write  an  opinion,  I  shall  merely  state  briefly  the  reasons 
for  my  judgment. 

I  am  of  the  opinion  that  the  provisions  of  the  act  of 
25th  February,  1862,  which  are  alleged  by  the  plaintiff 
to  be  unconstitutional,  are  within  the  general  scope  of 
the  power  of  congress  to  borrow  money  on  the  credit  of 
the  United  States,  and  to  make  all  necessary  and  proper 
laws  for  carrying  such  power  into  execution.  The  power 
is  not  only  to  borrow,  but  to  use  the  national  credit  for 
the  purpose  ;  and  as  the  power  is  unlimited,  it  includes, 
incidentally,  the  right  to  such  use  in  any  and  every  mode 
which  pertains  to  the  exercise  of  supreme  governmental 
authority.  The  end  being  legitimate,  and  within  the  scope 
of  the  constitution,  all  the  means  which  are  appropriate 
and  plainly  adapted  to  that  end,  arid  which  are  not  pro- 
hibited, may  constitutionally  be  employed  to  carry  it  into 
effect.  (4  Wheat.,  316.)  The  primary  object  of  the  act 
in  question  was  to  borrow  immense  sums  of  money  which 
were  needed  by  the  government  to  meet  the  extraordi- 
nary exigencies  of  the  time  ;  and  the  provisions  of  the 
act,  that  the  obligations  to  be  issued  should  be  in  a  form 
to  circulate  as  currency,  and  that  they  should  be  a  legal 
tender,  were  simply  modes  of  using  the  public  credit, 
which  other  governments  have  frequently  resorted  to, 
and  which  our  federal  government  may  rightfully  employ, 
as,  in  respect  to  the  use  of  public  credit  for  the  purpose 
of  borrowing  money,  it  is  expressly  clothed  with  unlim- 
ited and  sovereign  power.  The  act  may  be  regarded  as 
a  legislative  declaration  that  the  speedy  borrowing  of 
large  sums  of  money,  upon  the  national  credit,  was  ne- 
cessary to  the  preservation  of  the  government,  and  that 
such  borrowing  could  not  be  effected  by  any  measures 
less  vigorous  than  those  which  were  adopted.  Such  being 
the  case,  the  federal  legislature  were  not  only  authorized, 
but  were  required  by  the  most  solemn  considerations  of 
duty,  as  the  guardians  of  the  nation,  promptly  and  effi- 
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ciently  to  use  their  supreme  power,  in  respect  to  the 
public  credit,  to  its  fullest  extent,  if  necessary,  and  in 
such  mode  as  in  their  judgment  was  essential  to  the  public 
safety.  This,  and  nothing  more,  they  did  by  the  act  in 
question.  Their  authority  to  adapt  the  notes  of  the  gov- 
ernment to  the  purposes  of  circulation  and  tender,  in  my 
judgment,  stands  upon  the  same  ground  as  their  authority 
to  issue  treasury  notes,  and  to  prescribe  their  form  and 
terms — both  are  incidents  of  the  borrowing  power. 

It  is  insisted  by  the  plaintiff  that  the  scheme  is  not  to 
borrow  money,  but  to  enable  the  government  to  pay  out 
its  own  promises  as  money.  But  as  these  promises  are  ulti- 
mately to  be  redeemed  by  the  government,  in  money,  it  is 
manifest  that  while  they  are  outstanding,  the  government 
is  in  fact  a  borrower  of  the  sums  expressed  upon  their 
face. 

The  plaintiff  also  insists  that  the  act  in  question  vio- 
lates the  several  provisions  of  the  federal  constitution, 
which  prohibit  (1.)  the  emission  of  bills  of  credit;  (2.) 
the  making  anything  but  gold  and  silver  coin  a  tender  in 
payment  of  debts  ;  and  (3.)  the  passing  of  any  law  im- 
pairing the  obligation  of  contracts.  These  prohibitions 
apply  to  the  states  and  not  to  congress.  That  no  impli- 
cation can  be  drawn ^from  them  respecting  the  power  of 
congress  over  the  subject  to  which  they  relate,  is  evident 
from  the  fact,  that  as  to  a  portion  of  those  subjects,  the 
federal  legislature  are,  by  other  provisions  of  the  consti- 
tution, expressly  clothed  with  power  ;  in  respect  to  an- 
other portion,  they  are  expressly  prohibited  from  acting; 
and  as  to  the  remainder,  authority  is  neither  granted  to 
them  nor  withheld  from  them  in  express  terms.  The 
first  class  comprises  the  treaty-making  power,  the  power 
to  grant  letters  of  marque  and  the  power  to  coin  money. 
The  second  is  composed  of  the  power  to  pass  bills  of  at- 
tainder, or  ex  post  facto  laws,  and  the  power  to  grant  titles 
of  nobility.  The  third  consists  of  the  three  powers  above 


56  NEW  YORK  PRACTICE  REPORTS. 

Hague  agt.  Powers. 

enumerated,  to  wit  :  to  emit  bills  of  credit,  to  make  other 
than  gold  and  silver  coin  a  legal  tender,  and  to  pass  laws 
impairing  the  obligation  of  contracts.  These  latter  powers 
are  obviously  not  on  the  same  footing  as  those  which  are 
expressly  prohibited,  or  as  those  which  are  expressly  dele- 
gated. As  they  are  not  expressly  conferred,  congress 
cannot  exercise  them  as  independent,  substantive  powers ; 
but  as  they  are  not  prohibited,  there  is  nothing  in  the 
fundamental  law  to  prevent  congress  from  employing 
them,  so  far  as  they  may  be  necessary,  as  means  for  the 
exercise  of  powers  clearly  given. 

Thus  the  power  of  congress  to  employ  the  credit  of  the 
government  by  issuing  its  obligations  or  promises  to  pay, 
includes  the  incidental  authority  to  make  such  obligations 
a  legal  tender  in  payment  of  debts,  and  thus  to  modify 
the  obligation  of  contracts,  so  far  as  such  modification 
may  result  from  a  legitimate  exercise  of  the  power  dele- 
gated, but  no  further.  The  obligation  of  contracts  may, 
in  like  manner,  be  affected  by  the  exercise  of  many  other 
powers  of  congress  ;  as,  for  example,  the  power  to  coin 
money  and  regulate  its  value,  and  the  power  over  bank- 
ruptcies. The  incidental  authority  over  contracts,  de- 
rived from  the  latter  power,  has  been  judicially  asserted. 
(5  Hill,  317;  4  Comst.,  276.) 

This  construction,  it  seems  to  me,  is  borne  out  by  the 
views  of  the  members  of  the  convention  which  framed  the 
constitution,  expressed  in  the  debates  upon  the  proposi- 
tion of  Gouverneur  Morris  to  strike  out  of  the  original 
draft  the  words  expressly  authorizing  congress  to  emit 
bills  of  credit ;  and  also  upon  the  clause  which  expressly 
prohibits  that  power  to  the  states.  (Mad.  Papers.) 

But  the  debates  in  the  convention  are  a  somewhat  un- 
certain guide  in  construing  the  constitution.  They  show 
that  the  members  of  the  convention  were  sometimes  dis- 
posed to  shape  the  phraseology  of  the  instrument  with  a 
reference  to  the  meaning  which  they  supposed  the  people 
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would  attach  to  it  when  it  should  be  presented  to  them 
for  adoption.  So  that,  after  all,  the  inquiry  must  be, 
what  did  the  people  intend  by  their  grant  of  power,  and 
that  must  be  determined  by  the  language  of  the  grant. 

Finally,  it  is  objected  that  a  law  impairing  the  obliga- 
tion of  contracts  is  against  natural  justice,  and  therefore 
void.  If  the  primary  object  of  the  law  in  question  were 
not  within  the  scope  of  the  power  of  congress,  the  law 
would  be  void  for  that  reason.  But  its  principal  object, 
as  we  have  seen,  is  within  the  power  of  congress,  and  it 
is  therefore  valid.  If  the  legislature  of  the  Union  shall 
pass  a  law  within  the  general  scope  of  their  constitutional 
power,  the  court  cannot  pronounce  it  to  be  void,  merely 
because  it  is  in  their  judgment  contrary  to  the  principles 
of  natural  justice.  The  ideas  of  natural  justice  are  regu- 
lated by  no  fixed  standard  ;  the  ablest  and  purest  men 
have  differed  upon  the  subject ;  and  all  that  the  court 
could  properly  say  in  such  an  event,  would  be  that  the 
legislature  (possessed  of  an  equal  right  of  opinion)  had 
passed  an  act  which,  in  the  opinion  of  the  judges,  was  in- 
consistent with  the  abstract  principles  of  natural  justice. 
There  are  then  but  two  lights  in  which  the  subject  can  be 
viewed. 

1st.  If  the  legislature  pursue  the  authority  delegated 
to  them,  their  acts  are  valid. 

2d.  If  they  transgress  the  boundaries  of  that  authority, 
their  acts  are  invalid.  In  the  former  case,  they  exercise 
the  discretion  vested  in  them  by  the  people,  to  whom 
alone  they  are  responsible  for  the  faithful  discharge  of 
their  trust ;  but  in  the  latter  case,  they  violate  a  funda- 
mental law,  which  must  be  our  guide  whenever  we  are 
called  upon  as  judges  to  determine  the  validity  of  a  legis- 
lative act.  (Per  IREDELL,  J.,  Calder  agt.  Bull,  3  Da/., 
399.) 

Being  satisfied  that  the  act  in  question  is  within  the 
power  of  congress  which  I  have  considered,  I  have  not 
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examined  the  other  positions  taken  by  the  counsel  on  the 
argument. 

I  think  the  defendant  is  entitled  to  judgment. 

Judge  WELLES  concurred. 

NOTE. — The  recent  unanimous  decision  of  the  supreme  court  of  the  United  States, 
in  the  case  of  The  People  ex  rel.  Sank  of  Commerce  agt.  The  Commissioners 
of  Taxes,  fyc.,  ante,  page  9,  establishing  the  power  of  congress  to  exempt  the 
United  States  securities  from  state  taxation,  as  an  incident  of  the  power  to  borrow 
money,  sustains  in  principle  the  decision  in  this  case,  viz :  that  congress  may  make 
treasury  notes  a  legal  tender  as  necessary  and  proper  for  the  purpose  of  giving  to 
them  the  credit  and  currency  essential  to  borrowing  money  thereon,  and  to  raising 
and  maintaining  the  immense  armies  and  navies  demanded  by  the  emergency. 


SUPREME  COURT. 

DAVID  CURTIS  and  others  agt.  THOMAS  CORBITT  and  MICHAEL 

L.  CORBITT. 

SOLOMON  A.  CAMPBELL  and  GEORGE  W.  CAMPBELL  agt.  THE 

SAME. 

The  statement  male  in  the  confession  of  judgment,  in  this  case  was,  substantially, 
that  the  indebtedness  arose  for  lumber  sold  and  delivered  by  the  plaintiffs  to  the 
defendants  in  the  year  1855,  ami  before  the  date  of  the  statement,  (which  date 
was  October  15,  1855;)  that  the  quantity  of  lumber  so  sold  and  delivered  during 
that  time  was  about  685,000  feet,  and  that  the  same  was  of  the  value  of  about 
$6,500,  and  that  the  amount  remaining  due  and  unpaid  from  the  defendants  to 
the  plaintiffs  for  said  lumber  was  $3,500,  held,  that  the  statement  was  sufficient. 
A  review  of  the  several  reported  cases  taken,  concluding  with  the  opinion  that, 
in  the  supreme  court,  some  of  the  judges  and  courts  have  carried  the  doctrine  on 
the  subject  of  the  statement  of  facts,  out  of  which  the  indeotedness  arose,  to  an 
unwarrantable  degree  of  strictness. 

(It  would  seem  that  the  case  of  Neusbaum  agt.  Keim,  (24  N.  Y.  R.,  325,)  decided 
since  the  decision  in  this  case,  would  sustain  this  decision. — REP.) 

Ontario"  Special  Term,  October,  1859. 
MOTION  by  plaintiffs  in  first  cause  to  set  aside  judgment 
in  second  cause. 

JAMES  C.  SMITH,  for  plaintiff's  in  first  cause. 

R.  B.  VAN  VALKENBURGH,  for  plaintiffs  in  second  cause. 
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WELLES,  Justice.  This  motion  is  founded  mainly  upon 
the  alleged  insufficiency  of  the  statement  of  the  facts,  out 
of  which  the  indebtedness  for  which  the  judgment  was  con- 
fessed, which  the  court  is  asked  to  set  aside,  arose.  By 
section  8  of  chapter  259,  of  the  Session  Laws  of  1818,  it  was 
required  that  after  the  first  day  of  September  of  that  year, 
in  all  cases  of  judgments  by  confession,  entered  upon  war- 
rant of  attorney,  in  or  out  of  term,  the  plaintiff  or  his  at- 
torney should  at  the  time  of  filing  the  record  of  judgment, 
put  on  file,  signed  by  him  or  his  attorney,  &  particular  state- 
ment and  specification  of  the  nature  and  consideration  of 
the  debt  or  demand  on  which  the  judgment  was  confessed. 
The  same  section  declared  that  an  omission  to  file  such 
statement  or  specification  should  render  the  judgment  fraud- 
ulent as  to  other  judgment  creditors  and  purchasers. 
(Laws  of  1818,  p.  280.)  Under  this  statute  it  was  held, 
in  a  case  of  a  judgment  confessed  by  virtue  of  a  bond  and 
warrant  of  attorney,  where  the  specification  stated  that 
44  the  bond  was  given  for  divers  goods,  wares  and  merchan- 
dises, theretofore  sold  and  delivered  by  the  plaintiff  to  the 
defendant ;  and  also  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant  at  various  times,  the  money  lent 
being  to  the  amount  of  $400,  and  the  residue  in  goods  sold 
and  delivered  as  above  mentioned ;"  that  the  specification 
was  too  general,  and  the  judgment  was  set  aside.  In  that 
case  the  court  remarked  that  the  specification  ought  to  be 
so  particular  and  precise  as  to  apprise  all  persons  interes- 
ted of  the  nature  and  consideration  of  the  debt.  That  a 
statement  as  general  as  the  common  counts  in  a  declaration 
was  not  sufficient ;  that  it  ought  to  be  as  special  and  pre- 
cise at  least  as  a  bill  of  particulars.  (Lawless  agt.  Hackett, 
16  Johns.  R.,  149.)  The  question  now  under  consideration 
arises  under  the  second  subdivision  of  section  383  of  the 
Code  of  Procedure.  That  subdivision  provides  what  the 
statement  in  writing,  which  is  to  be  made  by  the  defendant 
on  a  confession  of  judgment,  must  contain.  It  is  as  follows  : 


60  NEW  YORK  PRACTICE  REPORTS. 

Curtis  and  Campbell  agt.  Corbitt. 

"  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due." 

In  Chappel  agt.  Chappel,  (2  Kernan  R.,  215,)  it  was  held 
by  the  court  of  appeals  that  a  statement  setting  out  a  pro- 
missory note,  executed  by  the  defendant  to  the  plaintiff  as 
the  consideration  of  the  indebtedness,  was  not  a  statement 
of  the  facts  out  of  which  the  indebtedness  arose;  and  in 
the  later  case  of  Dunham  agt.  Waterman,  (17  JV*.  Y.  R.,  9,) 
the  same  court  held  a  judgment  confessed  under  the  382d 
section  of  the  Code,  fraudulent  and  void  as  to  other  judg- 
ment creditors  of  the  debtor,  when  the  statement  on  which 
it  was  entered  contained  no  further  specification  of  the  facts 
than  that  the  indebtedness  arose  upon  a  promissory  note, 
describing  the  date,  amount  and  time  of  payment  of  the 
note,  and  stating  that  it  was  "  given  on  a  settlement  of  ac- 
counts," on  a  specified  day,  between  the  debtor  and  the 
plaintiff  in  such  judgment.  The  last  two  cases  are  the  only 
ones  decided  by  the  court  of  appeals,  that  I  am  aware  of, 
involving  a  construction  of  the  section  of  the  Code  referred 
to.  It  will  be  perceived  that  neither  of  them  furnish  much, 
if  they  do  any,  aid  in  the  decision  of  the  present  case.  In 
both,  the  facts  out  of  which  the  indebtedness  arose,  ap- 
peared by  the  statement  to  be  promissory  notes  given  by 
the  defendants  to  the  plaintiffs.  That,  most  clearly,  did 
not  approximate  to  the  plain  requirements  of  the  Code  on 
the  subject.  The  notes  were  the  mere  evidence  of  the  in- 
debtedness, and  afforded  no  information  or  even  clue  to  the 
facts  out  of  which  it  arose.  Such  statement  gave  to  other 
creditors  no  facility  whatever  for  the  detection  of  fraud  in 
the  judgment  confessed,  which  was  manifestly  the  object, 
both  of  the  provision  of  the  Code,  under  consideration,  and 
the  act  of  1818  before  referred  to.  In  the  last  case,  (Dun- 
ham agt.  Waterman,)  the  statement  contained  the  further 
fact  that  the  note  was  given  on  settlement  of  accounts  be- 
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tween  the  parties.  But  that  certainly  was  no  information 
of  the  facts  out  of  which  the  indebtedness  arose.  It  was 
no  more  than  what  would  be  the  prima  facie  presumption 
of  law  upon  executing  the  note,  (Lake  agt.  Tysen,  2  Seld.t 
461,)  and  furnished  no  additional  aid  to  the  creditor  of  the 
defendant,  in  exposing  the  fraud.  It  is  claimed,  however, 
on  behalf  of  the  moving  creditor  in  this  case,  that  inas- 
much as  it  was  held  in  Chappel  agt.  Chappel,  that  the  object 
of  the  provision  of  the  Code  in  question  was  the  same  as 
that  of  section  8  of  the  act  of  1818  referred  to,  viz  :  to  pro- 
tect the  other  creditors  of  the  judgment  debtor  against 
fraud  ;  that  to  accomplish  this  object,  much,  at  least, 
of  the  particularity  contemplated  by  the  act  of  1818  would 
be  necessary  ;  and  that  in  contemplation  of  law,  the  legisla- 
ture, in  enacting  the  section  in  question,  had  the  act  of 
1818  before  them;  that  the  Code  must,  therefore,  have  in- 
tended to  require,  by  implication,  what  is  in  terms  required 
by  the  previous  statute.  As  before  stated,  the  object  was 
identical  in  both  statutes,  viz  :  to  aid  in  the  detection  of 
fraud,  if  any  existed,  in  a  judgment  confessed  without  ac- 
tion. But  it  by  no  means  follows  that  both  contemplated 
the  same  degree  of  particularity  in  the  statement  to  be 
made.  Assuming,  as  suggested,  that  the  legislature  which 
enacted  the  Code  had  before  them,  when  framing  the  sec- 
tion in  question,  the  act  of  1818,  it  seems  to  me  the  infe- 
rence is  directly  the  reverse  of  that  contended  for.  The 
language  of  the  two  acts  is  substantially  different.  The 
one  required  a  particular  statement  and  specification  of  the 
41  nature  and  consideration  "  of  the  debt  or  demand.  The 
other  requires  a  concise  statement  of  the  facts,  <fcc.  Those 
who  recollect  the  history  of  the  legislation  on  this  subject, 
well  know  that  the  act  of  1818  was  found  so  burthensome 
and  so  difficult  and  laborious  in  many  cases  to  be  complied 
with,  that  it  soon  fell  into  disuse  ;  and  the  easier  and  safer 
way  of  entering  judgment  by  confession,  was  generally  re- 
sorted to  of  having  the  defendant  sign  a  common  bail  piece, 
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by  which  his  appearance  was  perfected,  and  a  cognovit  for 
the  amount  of  the  judgment  to  be  confessed,  with  a  stipula- 
tion that  judgment  might  be  forthwith  entered  in  term  or 
vacation,  and  thereupon  a  declaration  with  the  common 
bail  piece  and  cognovit  were  filed,  upon  which  judgment 
was  at  once  entered  and  perfected.  The  section  in  ques- 
tion of  the  act  of  1818  remained  in  operation  only  between 
two  and  three  years,  and  was  then  repealed.  (Laws  of 
1821,  ch.  38,  p.  27.)  This  repeal  brought  back  the  prac- 
tice of  entering  judgments  by  confession  on  bond  and  war- 
rant of  attorney,  which  could  now  be  done  as  formerly, 
without  observing  the  requirements  of  the  8th  section  of 
the  act  of  1818  ;  and  this  continued  to  be  the  law  until  the 
passage  of  the  Code  in  1848,  which  contained  the  section 
under  which  the  judgment  sought  to  be  set  aside  on  this 
motion,  was  entered. 

When  the  legislature  of  1848  enacted  the  Code  of  Pro- 
cedure, with  the  act  of  1818  before  them,  if  they  intended 
substantially  to  re-enact  the  eighth  section  of  that  act,  the 
presumption  is  they  would  have  employed  substantially 
the  same  phraseology  as  was  used  in  the  section  they  were 
re-enacting.  It  is,  at  leait,  safe  to  say  that  if  they  intended 
"  a  particular  statement  and  specification  of  the  nature  and 
consideration  of  the  debt"  should  be  made,  they  would 
not  have  simply  required  the  statement  to  "  state  concisely 
the  facts"  out  of  which  the  indebtedness  arose.  In  other 
words,  if  they  contemplated  a  particular  statement  of  the 
nature  of  the  debt,  and  a  specification  of  its  consideration, 
they  would  have  required  something  more  than  a  concise 
statement  of  the  facts,  &c.  It  is  a  general  rule  that  words 
used  in  a  statute  are  to  be  interpreted  according  to  com- 
mon usage — in  conformity  with  the  popular  understanding 
of  their  meaning — and  I  know  of  no  better  evidence  or 
test  of  such  usage  or  understanding  than  our  standard 
modern  dictionaries.  I  have,  therefore,  that  there  may  be 
no  mistake  on  a  point  of  so  much  practical  importance  as 
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the  true  significance  of  the  words  in  the  two  statutes  upou 
which  the  determination  of  this  question  very  much  de- 
pends, looked  into  Webster,  the  great  lexicographer  of  our 
age,  and  find  that  one  of  his  definitions  of  the  word  "  par- 
ticular" is  as  follows:  "A  minute  detail  of  things  singly 
enumerated."  His  definition  of  "specification"  is,  among 
others,  "a  written  statement  containing  a  minute  descrip- 
tion or  enumeration  of  particulars."  The  word  "conciiew 
is  defined  "brief" — short,  containing  few  words,  or  the 
principal  matters  only.  "  Concisely  "  is  defined  "  briefly" — 
in  few  words,  comprehensively.  "  Conciseness  "  is  defined 
"  brevity  in  speaking  or  writing,  as  conciseness  should  not 
be  studied  at  the  expense  of  perspicuity."  But  to  return 
to  the  question*  of  the  sufficiency  of  the  statement  under 
consideration,  in  view  of  the  three  hundred  and  eighty- 
third  section  of  the  Code.  There  have  been  a  large  num- 
ber of  decisions  made  and  reported  of  questions  arising 
under  that  section,  besides  the  two  referred  to  in  the  court 
of  appeals,  but  they  are  so  numerous  and  conflicting  as  to 
afford  very  little  aid  in  determining  the  one  arising  upon 
the  statement  in  the  present  case,  or  to  justify  a  particular 
reference  to  them  on  this  occasion.  It  will  be  perceived 
that  those  in  the  court  of  appeals  are  totally  unlike  the 
present  in  their  facts,  and  hence  not  necessarily  any  autho- 
rity upon  it.  Of  the  others,  the  one  bearing  the  strongest 
resemblance  to  it  is  that  of  Schoolcraft  agt.  Thompson, 
(9  How.  Pr.  R.,  61,)  in  which  the  facts  out  of  which  the 
indebtedness  arose  were  stated  to  be  "  for  goods,  wares 
and  merchandise  sold  and  delivered  to  me  by  Messrs. 
Schoolcraft,  Raymond  &  Co.,  Albany,  of  which  the  plaintiff 
is  a  member ;  the  goods  were  purchased  by  me  in  the  years 
1851  and  1852,  and  this  judgment  is  confessed  to  said 
plaintiff  for  the  benefit  of  said  firm  of  Schoolcraft,  Ray- 
mond &  Co."  The  statement  was  held  sufficient.  The  de- 
cision was  made  at  the  general  term,  and  if  the  case  was 
correctly  decided,  most  assuredly  the  statement  in  thia 
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was  a  compliance  with  the  provisions  of  the  section  of  the 
Code  in  question. 

Let  us  look  carefully,  and  see  whether  all  the  provisions 
of  section  383  are  not  fully  complied  with  in  the  present 
case.  What  are  those  provisions?  A  statement  in  writ- 
ing must  be  made,  signed  by  the  defendant  and  verified  by 
his  oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor.     It 
is  not  denied  that  this  was  done. 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the   facts  out  of  which   it    (the  indebtedness) 
arose,  and  must  show  that  the   sum  confessed  therefor  is 
justly  due,  or  to  become  due.     It  is  under  this  second  sub- 
division of  the  section  that  most  of  the  difficulty  in  all  the 
cases  has  arisen.     The   statement  in  this  case  is  that  the 
indebtedness  arose  for  lumber  sold  and  delivered  by  the 
plaintiffs  to  the  defendants  in  the  year  1855,  and  before  the 
date  of  the  statement,  which  date  was  October  15th,  1855, 
making  a  period   of  nine  months  and  fifteen  days  within 
which   the  lumber  was  sold  and  delivered.     It  then  states 
the  quantity  of  lumber  so  sold  and   delivered  during  that 
time  to  be  about   685,000  feet,  and  that  the  same  was  of 
the  value  of  about  $6,500,  and  that  the  amount  remaining 
due  and  unpaid   from  the  defendants  to  the  plaintiffs  for 
said  lumber  was  $3,500.     This,  it  seems  to  me,  was  a  sub- 
stantial compliance  with   the   second  subdivision  of  the 
section. 

The  third  subdivision  is  inapplicable  to  a  case  of  money 
due  or  to  become  due,  which  is  the  present  case. 

It  is  insisted  by  the  counsel  for  the  moving  party  that 
the  statement  is  defective  in  not  stating  the  time  of  the 
sale  of  the  lumber.  To  require  the  party  to  state  the  par- 
ticular time  of  any  of  the  facts  out  of  which  the  indebted- 
ness arose,  unless  such  time  was  material  to  make  out  facts 
sufficient  to  constitute  a  cause  of  action,  would  be  to  exact 
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the  same  strictness  as  in  a  bill  of  particulars — a  concise 
statement  does  not  mean  a  minute  detail  of  things  singly 
enumerated.  The  time  within  which  the  lumber  was  sold 
is  carefully  and  reasonably  limited.  In  my  opinion  the 
facts  are  concisely  well  stated,  and  I  have  attempted  to 
show  that  the  law  does  not  require  that  they  should  be 
otherwise  minutely  or  particularly  set  forth.  By  an  act 
passed  April  10th,  1818,  a  justice  of  the  peace  was  autho- 
rized to  enter  judgment  by  confession  in  all  cases  not  ex- 
ceeding one  hundred  dollars. 

But  the  defendant  in  such  cases  was  required  before  the 
judgment  was  entered  to  "  set  forth  the  particular  items  of 
the  demand,"  and  to  make  oath  to  the  same,  <fcc.,  and  pro- 
viding that  any  judgment  so  confessed  without  a  compliance 
with  such  requirement  should  be  void.  (Laws  of  ISIS,  ch. 
94,  §  6  and  7,  p.  80.)  In  Marsh,  agt.  Lawrence,  (4  Cowen, 
jR.,  461,)  one  of  the  material  facts  was,  that  one  Curtis  had 
confessed  a  judgment  in  favor  of  Lawrence  before  a  justice 
of  the  peace  for  $100,  under  and  in  pursuance  of  the  above 
provisions  of  the  act  of  1818  last  referred  to.  The  speci- 
fication was  as  follows : 

"  Medad  Curtis,  the  defendant  in  this  cause,  hereby  cer- 
tifies that  he  is  indebted  to  the  plaintiff  in  this  cause  in 
the  sum  of  $100,  over  and  above  all  demands  in  favor  of 
the  defendant  against  the  plaintiff,  and  that  the  same  is  due 
for  money  paid  by  him  to  James  Hutchinson  as  security  for 
him  the  said  defendant." 

The  statement  was  duly  verified  by  Curtis.  The  trial 
was  in  the  common  pleas  of  Onondaga  county,  where  the 
plaintiff  recovered  judgment.  On  error  to  the  supreme 
court,  one  of  the  points  taken  and  argued  by  the  plaintiff 
in  error  was  that  the  statement  made  by  Curtis  on  con- 
fessing the  judgment  to  Lawrence  was  not  sufficiently  de- 
finite, and  that  the  judgment  was  therefore  void.  But  the 
court  held  that  it  was  a  substantial  compliance  with  the 
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statute.  That  was  a  much  stronger  case  than  the  present. 
It  was  under  a  statute  much  more  strict  in  its  terms  than 
the  section  of  the  Code  in  question,  and  on  a  statement 
much  more  indefinite  than  the  one  under  consideration.  It 
is  also  objected  that  the  quantity  of  lumber  sold  is  stated  at 
about  685,000  feet,  and  the  value  at  about  $6,000.  I  think, 
however,  that  this  objection  is  not  well  founded.  The  facts 
are  slill  concisely  stated,  and  the  amout  due  is  made  cer- 
tain by  what  follows,  viz :  that  there  remained  due,  &c., 
$3,500. 

The  only  remaining  objection  worthy  of  notice  is  that 
nearly  a  year  elapsed  after  the  verification  of  the  state- 
ment and  before  the  entry  of  the  judgment.  The  state- 
ment was  verified  by  one  of  the  defendants  on  the  15th 
and  by  the  other  the  17th  of  October,  1855,  and  the  judg- 
ment was  entered  on  the  llth  of  October,  1856.  This 
objection  is  not  well  taken.  There  is  nothing  in  the  Code 
or  oi  iter  provision  of  law  requiring  the  judgment  to  be 
entered  at  any  particular  time  after  the  confession  and 
statement  are  made.  The  practice  before  the  Code  allowed 
a  p'aintiff  to  enter  judgment  on  bond  and  warrant  of 
attorney  at  any  time  within  a  year  and  a  day  after  the 
samn  were  given.  (Gra.  Pr.,  2d  ed.,  774.)  The  foregoing 
views  render  it  unnecessary  to  consider  the  position  taken 
by  the  counsel  on  the  argument  in  opposition  to  motion, 
that  the  court  has  no  power  on  motion  to  set  aside  the 
judgment,  for  the  reason  that  the  same  is  canceled  of 
record  by  the  return  of  the  execution  issued  thereon  satis- 
fied in  full.  I  have  given  this  case  an  examination  more 
elaborate  than  is  my  custom,  for  the  reason  that  it  seems 
to  me  that  some  of  our  judges  and  courts  have  carried  the 
doctrine  on  the  subject  of  the  statement  of  facts  out  of 
which  the  indebtedness  arose,  in  cases  of  judgments  by 
confession,  to  an  unwarrantable  degree  of  strictness;  and 
with  a  view  of  vindicating  such  a  construction  of  the  sec 
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lion  of  the  Code  in  question  as  in  my  judgment  its  language 
fairly  demands. 

The  motion  is  denied,  with  $10  costs. 

Affirmed,  Monroe  general  term,  March,  1860.  JOHNSON, 
E.  DARWIN  SMITH  and  KNOX,  Justices. 


SUPREME  COURT. 

GEORGE  II.  RENAUD  and  others,  appellants  agt.  MICHAEL 
O'BRIEN,  GARRETT  A.  MADDEN  and  EDWARD  DUFFY,  re- 
spondents. 

A  creditor's  action  cannot  be  maintained  where  it  is  brought  within  sixty  days 
allowed  by  law  for  the  return  of  execution  issued  upon  the  judgment.  (This 
it  a  decision  of  the  seventh  district  in  accordance  with  that  of  the  fifth,  and 
adverse  to  those  of  the  first  and  eighth  districts.) 

Seventh  District,  Jluburn  General  Term,  June,  1861. 

JOHNSON,  E.  DARWIN  SMITH  and  KNOX,  Justices. 

THIS  action  was  brought  by  the  plaintiffs,  judgment 
creditors  of  the  defendant  O'Brien,  to  set  aside  as  fraudu- 
lent an  assignment  of  his  property,  made  by  him  to  the 
defendants  Duffy  and  Madden,  and  to  reach  the  property  held 
by  them  as  trustees.  The  case  came  on  for  trial  upon  the 
pleadings  and  proofs  taken  before  a  referee,  at  the  Monroe 
special  term,  before  Hon.  A.  T.  KNOX,  Justice.  The  court 
dismissed  the  complaint  upon  the  ground  that  the  action 
was  brought  within  sixty  days  after  the  issuing  of  execu- 
tions upon  the  judgments. 

J.  C.  COCHRANE,  for  appellants. 

I.  The  court  of  chancery  had  original  jurisdiction  to 
enforce  its  decrees  in  a  variety  of  ways.  By  sequestration, 
commission  of  rebellion,  imprisonment  for  contempt,  and  by 
supplemental  bill,  either  of  discovery  or  by  bringing  in 
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new  parties,  with  the  power  of  appointing  sequestrators 
and  receivers.  (Perkins  agt.  Morris,  2  Dickens,  689 ;  Ed- 
wards agt.  Pool,  id.,  693 ;  Williams  agt.  Owen,  1  Dick- 
ens, 8.) 

The  remedy  by  execution  was  given  to  that  court  by 
statute  in  1802.  (Ses.  Laws,  p.  28.) 

The  court  of  chancery  consequently  possessed  the  most 
ample  remedies  which  could  be  given  for  enforcing  its  own 
decrees. 

It  had  also  original  jurisdiction  to  aid  a  court  of  law  in 
cases  of  fraud  and  trusts.  (Hendricks  agt.  Robinson,  2 
Johns.  Ch.  R.,  283 ;  McDermott  agt.  Strong,  4  Johns.  Ch. 
JR.,  687 ;  Hadden  agt,  Spader,  20  Johns.,  554.) 

And  the  jurisdiction  of  the  court  in  these  cases  did  not 
depend  upon  the  return  of  execution.  (Donnovan  agt.  Finn, 
Hopkins,  77.) 

In  cases  of  fraud  the  return  of  nulla  bona  was  only  evi- 
dence that  the  fraud  had  been  effectual  in  obstructing  the 
remedy  at  law.  (Per  SANFORD,  Chancellor;  Donnovan  agt. 
Finn,  Hopkins,  79.) 

But  where  there  was  no  fraud  and  no  trust,  the  court  of 
chancery  had  no  jurisdiction  to  aid  a  court  of  law  in  the 
enforcement  of  its  judgments.  (Donnovan  agt.  Finn,  supra.) 

The  jurisdiction  in  such  cases  and  a  creditor's  bill  in  aid 
of  a  judgment  at  law,  after  the  return  of  execution  nulla 
bona  were  first  given  by  the  Revised  Statutes.  (2  R.  S., 
Id  ed.,  102.) 

In  regard  to  its  own  decrees,  the  court  before  possessed 
all  the  power  given  by  the  statute  in  cases  of  judgments  at 
law. 

II.  It  follows  that  the  court  of  chancery  possessed  juris- 
diction to  aid  the  judgment  of  a  court  at  law, 

1.  In  all  cases  of  trusts  or  frauds,  as  a  legitimate  exer- 
cise of  the  equity  powers  of  the  court. 

2.  In  case  of  the  return  of  execution  nulla  bona,  under 
the  provisions  of  the  Revised  Statutes.     In  this  case  the 
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jurisdiction  of  the  court  rested  upon  the  return.  (Cassidy 
agt.  Meacham,  3  Paige,  311 ;  Williams  agt.  Hogeboom,  8  id., 
469.) 

III.  The  supreme  court  having  now  all  the  jurisdiction 
of  the  court  of  chancery,  a  supplemental  action  for  the 
purpose  of  executing  its  own  judgment  and  removing  frau- 
dulent obstructions  may  in  all  proper  cases  be  brought. 
The  jurisdiction  of  the  court  can  never  depend  now  upon 
the  return  of  execution.  When  the  judgment  was  in 
another  court  it  was  proper  that  all  the  remedies  of  that 
court  should  be  exhausted  before  applying  to  a  court  of 
equity.  The  rule  had  no  application  to  a  court  of  chan- 
cery, which  had  a  choice  of  remedies  in  enforcing  its  own 
decrees. 

.  IV.  This  is  a  case  of  trusts  and  fraud.  An  application 
to  set  aside  a  fraudulent  assignment  and  to  reach  property 
in  the  hands  of  trustees.  The  jurisdiction  of  chancery  in 
such  a  case  never  depended  upon  the  return  of  an  execu- 
tion. 

V.  But  the  sheriff  may  now  regularly  return  the  execu- 
tion at  any  time  within  the  sixty  days.    It  requires  judicial 
legislation  to  compel  the  sheriff  to  return  it  without  the 
sixty  days.     (Livingston  agt.  Cleveland,  5  How.  R.,  396; 
Engle  agt.  Bonneau,   2   Sanford,  679  ;    Farqueharson  agt. 
Kimball,  18  H»w.  R.,  33.) 

VI.  Besides,  this  objection  was  not  taken  by  the  answer 
or  before  the  proofs  were  taken.     It  was  too  late  to  raise 
the  objection  upon  the  hearing  after  the  evidence  was  in. 
(Hawley  agt.   Cramer,  4  Cow.,  727;    Le  Roy  agt.  Platt,  4 
Paige,  77.) 

ANGLE  &  TRIMMER,  attorneys  for  respondents,  and  J.  L. 
ANGLE,  counsel. 

I.  This  action  cannot  be  sustained. 
1st.  It  cannot  be  sustained  to  remove  a  fraudulent  ob- 
struction standing  in  the  way  of  the  lien  of  the  plaintiffs' 
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judgments,  because  there  is  no  real  estate.  (McElwain 
agt.  Willis,  9  Wend.,  548,  561,  #c.;  Wilson  agt.  Forsyth, 
24  Barb.,  105.) 

2d.  The  executions  having  been  returned,  it  cannot  be 
sustained  to  aid  their  enforcement  against  leviable  personal 
property.  (Crippen  agt.  Hudson,  3  Kern.,  161,  166  ;  Green- 
wood agt.  Skeel,  8  Barb.,  593.) 

3d.  It  cannot  be  sustained  as  a  creditor's  bill,  because  it 
was  commenced  before  the  expiration  of  the  sixty  days 
allowed  for  the  return  of  executions.  (Cassidy  agt.  Meech- 
am,  3  Paige,  311 ;  Pardee  agt.  De  Cala,  7  Paige,  432  ;  Wil- 
liams agt.  Hogeboom,  8  Paige,  460.) 

This  point,  established  by  the  above  cases,  is  applicable 
to  actions  brought  since  the  Code.  (Farmers  and  Mecha- 
nics1 Bank  agt.  Mann,  Buffalo  Superior  Court,  1  Clint.  Dig., 
797,  §  37.) 

It  has  so  been  held  by  the  general  term  of  the  fifth  dis- 
trict, in  an  unreported  case.  (See  letters  from  Judges 
PRATT  and  ALLEN.) 

It  is  one  of  those  rules  which  are  expressly  preserved  by 
§469  of  the  Code.  (Spencer  agt.  Cuyler,  17  How.,  157; 
opinion  of  Justice  JOHNSON,  pp.  161,  162.) 

Judge  JOHNSON,  at  the  Ontario  special  term,  in  April, 
1861,  held  expressly  against  the  plaintiff  on  this  point,  in 
the  case  of  Spencer  agt.  Lawrence  et  al. 

The  COURT  unanimously  affirmed  the  decision  of  Justice 
KNOX,  at  special  term,  and  for  the  same  reason,  to  wit : 
That  the  action  being  brought  within  sixty  days  allowed 
by  law  for  the  return  of  the  executions  upon  the  judgments, 
could  not  be  sustained.  No  opinion  was  written. 
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SUPREME  COURT. 
JAMES  T.  BRUCE,  appellant  agt.  WM.  S.  DRIGGS,  respondent. 

An  action  against  a  stockholder  of  a  manufacturing  corporation  to  charge  him 
individually  with  a  debt  of  the  company,  on  the  ground  that  the  whole  amount 
of  the  capital  stock  of  the  company  had  not  been  paid  in  when  the  debt  was  con- 
tracted, cannot  be  maintained  where  the  plaintiff  fails  at  the  trial  to  show  that 
the  capital  stock  of  the  company  had  not  been  paid  in. 

New  York  General  Term,  February,  1863. 

SUTHERLAND,  INGRAHAM  and  CLERKE,  Justices. 

THE  plaintiff  sued  the  defendant  as  a  stockholder  of  the 
"Wallace  Piano  Company,  claiming  that  he  was  liable  for  a 
debt  of  the  company,  in  consequence  of  the  whole  amount 
of  the  capital  stock  not  having  been  paid  in  when  the  debt 
•was  contracted.  It  appeared  at  the  trial,  at  the  circuit, 
that  $178,000  of  the  capital  had  been  paid  in  by  a  patent 
right  for  improved  piano-fortes,  but  no  evidence  was  pro- 
duced of  the  filing  of  a  certificate  that  the  capital  stock  had 
been  paid  in  full,  on  the  part  of  the  defendant.  The  court 
sustained  the  defendant's  motion  to  dismiss  the  complaint 
on  the  ground  of  a  failure  of  the  plaintiff  to  show  that  the 
capital  stock  had  not  been  paid  in. 

A  motion  by  the  plaintiff  for  a  new  trial  was  denied  at 
the  special  term,  and  plaintiff  appealed  to  the  general  term. 

R.  HOWARD  and  C.  F.  SANDFORD,/or  appellant. 

I.  The  liability  of  stockholders  under  the  general  manu- 
facturing law  of  1848,  is  not  a  liability  created  or  imposed 
by  the  statute,  but  is  a  common  law  liability,  from  which 
the  statute  provides  a  contingent  exemption,  to  take  effect 
in  future.     (Coming  agt.  McCullough,  1  Comst.,  47.) 

II.  Such  liability  is  understood  to  have  been  voluntarily 
assumed  by  every  stockholder,  and  as  the  same  continues, 
until  the  condition  upon  which  exemption  depends  has  been 
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fully  performed,  the  performance  of  such  condition  must  be 
matter  of  defence.  The  onus  of  proving  such  performance 
accordingly  devolves  upon  the  stocknolder.  (Same  case, 
and  General  Manufacturing  Jlct,  §  10.) 

III.  There  is  no  legal  presumption  in  favor  of  the  per- 
formance of  such  condition. 

If  such  presumption  ever  exists,  it  does  not  arise  within 
two  years  from  the  date  of  incorporation.  (§  10.) 

IT.  The  presumption  is  rather  against  its  fulfillment, 
prior  to  the  lapse  of  such  two  years. 

V.  There  is  nothing  unreasonable  in  the  construction 
claimed.     The  onus  probandi  is  always  thrown  upon  a  party 
holding  the  affirmative,  and  the  payment  of  capital  may 
much  more  readily  be  shown  by  a  stockholder,  to  whom  all 
the  books  and  papers  of  a  company  are  accessible,  and  who 
may  well  be  supposed  familiar  with  its  every  action,  than 
the  non-payment  by  a  creditor,  from  whom  all  information 
on  the  subject  can  readily  be  withheld. 

VI.  The  amendment  of  1853,  authorizing  the  purchase 
of  necessary  property,  and  the  issue  of  stock  to  the  amount 
of  the  value  thereof  in  payment  therefor,  does  not  operate 
as  a  repeal  of  §  14,  so  far  as  the  payment  of  the  original 
capital  fixed  and  limited  by  the  company  is  concerned. 

VII.  If  the  requirement  of  §  14,  as  regards  the  payment 
of  capital  in  cash,  be  deemed  to  have  been  repealed  by  such 
amendment,  then  the  onus  of  showing  that  the  amount  of 
the  stock  issued  in  payment  for  property,  did  not  exceed 
the  value  thereof,  devolves  upon  the  stockholder. 

VIII.  If  upon  the  creditor,  very  slight  evidence  of  a  dis- 
crepancy between  the  amount  of  the  stock  and  the  value  of 
such  property,  should  be  deemed  adequate  to  shift  the  bur- 
den. 

IX.  The  evidence  adduced  on  the  part  of  the  plaintiff, 
was  sufficient  to  sustain  the  action. 

X.  But  the  filing  of  a  certificate  of  payment  in  full, 
equally  with  such  payment,  is  a  condition  precedent  to  the 
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exemption  of  the  stockholders  from  individual  liability,  and 
the  onus  of  showing  such  filing  is  upon  the  stockholder  as 
matter  of  defence.  His  liability  exists  "  until  "  such  cer- 
tificate is  filed. 

The  plaintiff's  right  of  recovery  is  perfect  until  defend- 
ant shows  payment  either  in  cash  or  property,  and  certifi- 
cate of  such  payment. 

XI.  The  annual  report  required  by  §12,  is  the  only  in- 
formation accessible  to  creditors  in  regard  to  the  payment 
of  the  capital.     Such  report,  rendered  in  pursuance  of  the 
statute,  should  be  deemed  at  least  presumptive  evidence  of 
the  facts  therein  stated.     The  court  erred  in  excluding  the 
report  dated  1st  January,  1858. 

XII.  A  new  trial  should  be  granted. 

WM.  E.  CURTIS,  for  respondent. 

I.  The  court  very  properly  rejected  the  testimony  offere'd 
by  the  plaintiff,  at  folio  26,  for  several  reasons.     The  cer- 
tificate was  irregular,  and  in  no  way  complying  with  the 
statute,  and  neither  signed  or  sworn  to  by  the  president, 
or  a  majority  of  the  trustees,  (2  R.  £,  5M  ed.,  p.  661,  §  35,) 
and  incompetent  as  against  a  third  person,  not  a  party  to 
it,  and  who  was  merely  a  stockholder. 

II.  The  court  did  not  err  in  dismissing  the  complaint. 
The  evidence  discloses  that  the  defendant  was  protected  by 
this  provision  of  the  statute  : 

"  The  trustees  of  such  company  may  purchase  moneys, 
manufactories  and  other  property  necessary  for  their  busi- 
ness, and  issue  stock,  to  the  amount  of  the  value  thereof, 
in  payment  therefor ;  and  the  stock  so  issued  shall  be  de- 
clared and  taken  to  be  full  stock,  and  not  liable  to  any 
further  calls ;  neither  shall  the  holders  thereof  be  liable  for 
any  further  payments,  under  the  provisions  of  the  tenth 
section  of  the  said  act,  but  in  all  statements  and  reports  of 
the  company  to  be  published,  this  stock  shall  not  be  stated 
or  reported  as  being  issued  for  cash  paid  in  to  the  company, 
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but  shall  be  reported  in  this  respect  according  to  the  fact." 
(1853,  ch.  333,  §2 ;  2d  R.  S.,  5t/i  ed.,  p.  660,  §33.) 

There  was  an  entire  failure  to  impeach  the  value  of  the 
patent,  or  to  establish  any  bad  faith  in  the  transaction. 

III.  The  plaintiff  cannot  now  present  as  an  objection  that 
the  defendant  omitted  to  show  that  the  company  made  and 
recorded  a  certificate,  within  two  years  from  its  incorpora- 
tion, that  the  stock  had  been  paid  in.  In  his  complaint  he 
seeks  to  charge  the  defendant  with  liability  upon  another 
ground,  and  having  failed  to  establish  it  at  the  trial,  he 
neither  asked  to  amend  his  complaint,  by  alleging  other 
laches  against  the  company,  or  even  directed  the  attention 
of  the  court  to  the  objection.  It  is  contrary  to  the  policy 
of  the  law  to  permit  a  party  to  keep  back  an  objection  at 
the  trial,  which,  if  it  had  any  force,  could  have  been  met 
there,  in  order  to  raise  it  on  a  motion  for  a  new  trial.  Jus- 
tice to  the  party,  as  well  as  the  court  below,  requires  that 
it  should  have  been  raised  there. 

There  is  no  common  law  liability  on  the  part  of  stock- 
holders which  the  statute  modifies  on  certain  conditions, 
and  no  onus  resting  on  stockholders  of  showing  that  these 
conditions  had  been  complied  with,  preliminary  to  their 
exoneration  from  such  common  law  liability.  On  the  con- 
trary, the  legal  presumption  is,  that  all  steps  have  been 
correctly  taken  by  the  corporation,  until  the  contrary  is 
shown.  (Best  on  Presumptions,  §57  to  §68,  vol.  31,  Law 
Library,  N.  S.;  Jlngel  fy  Jimes  on  Corporations,  §§41,  63, 
65,  595,  596,  605,  606,  629 ;  Hartwell  agt.  Root,  19  John., 
345;  Mechanics'  Bank  agt.  S.  V.  Co.,  25  Barb.,  419  :  Phdps 
agt.  Hartwell,  1  Mass.,  71 ;  Phillip  agt.  Ford,  9  Pick.,  39.) 

The  case  of  Corning  agt.  McCollough.  (1  Com.,  47,)  refers 
to  the  act  of  1837,  and  not  to  the  existing  law. 

The  case  shows  that  the  two  years  had  not  elapsed  when 
suit  was  commenced,  within  which  the  certificate  is  to  be 
filed  ;  that  all  the  stock  has  been  paid  in,  (folios  2,  9,  17, 
18.)  (Garrison  agt.  Howe,  17  JV.  F.,  458.) 
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IV.  The  agreement  sued  upon  is  not  to  be  Vrbolly  per- 
formed by  either  party  within  one  year,  (folio  4  ;)  and  con- 
sequently one  from  which  the  stockholders  are  exempted 
from  personal  liability.  (2  R.  S.,  5th  ed.,  663,  ^  47  ;  Broad- 
well  agt.  Getman,  2  Denio,  87.) 

SUTHERLAND,  P.  J.  The  court  are  of  opinion  that  the 
ruling  below  was  correct.  It  is  concurred  in  by  my  asso- 
ciates. The  complaint  was  rightfully  dismissed,  and  the 
order  denying  a  new  trial  is  affirmed,  together  with  the 
judgment  appealed  from. 


SUPREME  COURT. 

ALANSON  WILDEY,  EMORY  SHEAK,  Jr.,  HENRY  THOMPSON  and 
ALVAH  WOOD,  appellants  agt.  GEORGE  WHITNEY,  im- 
pleaded  with  EMORY  SHEAK,  respondent. 

Where  a  legatee  (one  of  the  children)  of  the  testator  takes  from  the  executors,  u 
a  portion  of  his  legacy  under  the  will,  a  bond  and  mortgage  formerly  given  to 
the  testator,  and  held  in  trust  by  the  executors,  the  mortgagor  it  a  competent  / 

witness  in  his  own  behalf  in  an  action  to  foreclose  the  mortgage,  to  prove  a  pay- 
ment on  the  bond  and  mortgage  to  the  testator  in  his  lifetime. 

General  Term,  Sixth  District;  Binghamton,  .A/ay,  1863. 
Present,  CAMPBELL,  PARKER  and  MASON,  Justices. 
APPEAL  from  judgment  on  report  of  a  referee. 

B.  N.  LOOMIS,  for  appellants. 
GEORGE  BARTLETT,  for  respondent. 

By  the  court,  PARKER,  Justice.  This  action  is  brought 
to  restrain  the  defendant  Whitney  from  proceeding  in  the 
foreclosure  of  a  mortgage,  which  he  had  commenced  by 
advertisement  under  the  statute. 

In  July,  1840,  Joshua  Whitney,  now  deceased,  conveyed 
to  the  plaintiffs,  Thompson  and  Wood,  and  to  the  defendant 
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Slieak,  a  tract  of  land,  and  took  from  them  their  joint  bond 
and  mortgage  upon  the  land  for  $6,000,  being  a  balance  of 
the  purchase  money.  They  divided  the  land  among  them- 
selves, and  agreed  with  each  other  to  pay  on  said  bond 
certain  sums  in  proportion  to  the  value  of  the  land  each 
received.  Thompson  conveyed  a  portion  of  the  land  set  off 
to  him,  to  the  plaintiffs  Wildey  and  Sheak,  Jr. 

Each  of  the  three  mortgagors  paid  to  Joshua  Whitney 
several  sums,  which  are  indorsed  on  the  bond  ;  and  the  de- 
fendant Sheak  claims  to  have  paid,  and  the  plaintiffs  claim 
that  he  did  pay,  to  said  Joshua  Whitney,  $200  to  apply  on 
the  bond,  on  the  28th  of  May,  1844,  which  is  not  indorsed, 
and  the  payment  of  which  defendant  Whitney  denies  ;  and 
this  is  the  only  litigated  fact  in  this  action.  If  that  sum 
was  paid,  there  is  nothing  due  on  the  mortgage  beyond  the 
sum  of  $700,  which  has  been  tendered. 

Joshua  Whitney  died  in  1845,  leaving  a  will,  in  which 
he  gave  to  his  executors  a  residue  of  his  property,  in  trust, 
to  convert  it  into  money,  and  divide  the  same  among  four 
of  his  children,  of  whom  defendant  Whitney  is  one ;  and 
he  also  authorized  his  executors,  if  they  should  deem  it 
best,  to  divide  the  property  itself,  without  converting  it 
into  money,  among  his  said  four  children.  The  mortgage 
in  question  was  part  of  the  property  so  given  to  his  execu- 
tors, in  trust,  and  was  assigned  and  transferred  by  them  to 
defendant  Whitney  as  a  part  of  his  portion  of  such  residue 
of  his  father's  property. 

On  the  trial  the  plaintiffs  called  the  defendant  Sheak, 
and  offered  to  prove  by  him  the  payment  to  said  Joshua 
Whitney  of  said  sum  of  $200.  The  defendant  Whitney 
objected,  that  under  section  399  of  the  Code,  as  amended 
in  1862,  the  witness  was  incompetent  to  testify  to  that 
fact  in  this  suit. 

That  section  provides  that  a  party  may  be  examined  as 
a  witness  in  his  own  behalf,  or  in  behalf  of  any  other 
party,  in  the  same  manner,  and  subject  to  the  same  rules 
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of  examination  as  any  other  witness;  provided,  however, 
that  a  party  to  an  action  shall  not  be  examined  in  his  own 
behalf  in  respect  to  any  transaction  had  personally  by  him 
with  a  deceased  person,  against  parties  who  are  the  execu- 
tors, administrators,  heirs  at  law,  next  of  kin,  or  assignees 
of  such  deceased  person,  where  they  have  acquired  title  to 
the  cause  of  action  immediately  from  said  deceased  person, 
or  have  been  sued  as  such  executors,  administrators,  heirs 
at  law,  next  of  kin  or  assignees. 

Under  this  section  it  is  evident  that  Sheak  was  a  compe- 
tent witness  to  prove  the  payment  in  question,  considering 
him  as  swearing  in  his  own  behalf,  unless  he  is  precluded 
by  the  proviso — that  is,  unless  the  defendant  Whitney  is 
either  an  executor,  administrator,  heir  at  law,  next  of  kin 
or  assignee  of  Joshua  Whitney,  deceased,  and  has  acquired 
title  to  the  cause  of  action  immediately  from  him,  or  is  sued 
as  such  executor,  <fec.  in  this  action. 

In  the  first  place  the  defendant  Whitney  does  not  stand, 
with  reference  to  the  mortgage,  which  is  the  subject  matter 
of  this  action,  in  the  relation  to  Joshua  Whitney,  deceased, 
of  either  executor,  administrator,  heir  at  law,  next  of  kin 
or  assignee.  To  take  the  most  favorable  view  for  him,  he 
acquired  title  to  the  cause  or  subject  of  the  action  as  a 
legatee  of  the  deceased.  It  was  held  by  this  court,  at  gen- 
eral term,  in  this  district,  in  the  case  of  Hight  agt.  Sackett, 
that  a  legatee  is  not  an  assignee  of  the  testator,  within  the 
meaning  of  this  section,  and  that,  therefore,  under  the  sec- 
tion as  it  stood  in  1859,  an  assignor  of  a  thing  in  action 
Avas  a  competent  witness,  in  behalf  of  a  person  deriving 
title  thereto  from  him,  against  a  legatee  of  a  deceased  per- 
son who  was  the  other  party  to  the  thing  in  action,  the 
section  then  providing  that  such  assignor  should  not  be 
examined  against  an  assignee,  or  an  executor  or  adminis- 
trator, unless  the  other  party  to  such  thing  in  action  was 
living,  and  his  testimony  could  be  procured. 

If  Whitney,  then,  was  not  an  assignee  of  his  testator,  it 
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cannot  be  claimed  that,  as  to  the  mortgage,  be  stands  in 
eitber  of  the  other  relations  named,  and  for  this  reason  the 
proviso  does  not  exclude  him,  and  his  testimony  should 
have  been  received. 

In  the  second  place,  I  do  not  think  it  can  be  said  that 
he  acquired  his  title  to  the  mortgage  immediately  from  the 
deceased.  The  title  to  the  mortgage  was  in  the  executors 
until  they  transferred  it  to  the  defendant,  and  he  had  not 
even  the  equitable  title  to  it.  True,  the  executors  held  it 
with  other  property,  in  trust  for  him  and  the  three  other 
children  named  in  the  will,  and  the  four  may  be  said  to 
have  had,  as  tenants  in  common,  an  equitable  interest  in 
it,  but  not  the  defendant  alone.  It  is  not  a  specific  legacy, 
so  as  to  be  deemed  separated  from  the  general  estate,  and 
appropriated  to  defendant  at  the  time  of  the  testator's 
death,  but  it  formed  a  part  of  the  general  estate,  until 
separated  by  the  transfer  of  the  executors,  and  then  only 
did  the  defendant's  title  to  it  accrue.  So  that  he  did  not 
acquire  title  to  it  immediately  from  the  testator,  but  imme- 
diately from  the  executors. 

Suppose  no  transfer  of  this  mortgage  had  been  made  by 
the  executors,  could  Whitney,  the  defendant,  have  main- 
tained an  action  upon  it?  I  apprehend  not,  and  why  not  ? 
For  want  of  title  only. 

It  seems  to  me  very  clear  that  Sheak  was  a  competent 
witness  by  whom  to  prove  the  payment  in  question,  and 
should  have  been  permitted  to  testify  to  that  fact. 

If  I  am  right,  his  exclusion  was  erroneous,  and  the  judg- 
ment should  be  reverse^,  and  a  new  trial  granted,  costs  to 
abide  the  event. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  STEPHEN  L.  COOK  agt.  THE  BOARD  OP 
METROPOLITAN  POLICE. 

rt'here  the  superintendent  of  police  preferred,  to  the  board,  charge*  against  the 
relator,  Cook,  of  "neglect  of  duty,"  and  specified  as  the  ground  thereof,  that 
said  "  Cook  was  absent  from  duty  and  from  the  station-houss  of  the  ninth  pre- 
cinct, from  October  20,  1861,  to  the  8th  day  of  January,  1863,"  and  on  a  trial, 
judgment  of  the  board  waa  rendered  against  Cook,  deducting  by  jinc  the  pay  of 
the  relator  during  that  period, 

Held,  on  a  common  law  certiorari  to  review  such  judgment,  where  it  appeared 
that  the  relator  had  been  removed  from  the  police  force  by  the  judgment  of  the 
board  prior  to  the  alleged  absence,  and  that  the  judgment  of  removal  continued 
in  force  till  just  before  the  preferring  of  the  present  charge,  when  the  order  of 
removal  was  reversed  by  this  court,  and  Cook  returned  to  his  prior  position  on  the 
force,  that  to  impose  a  fine  for  not  doing  what  the  board  had  ordered  the  relator 
not  to  do — for  not  acting  as  a  member  of  the  force  after  the  board  had  turned 
him  out — shocks  one's  sense  of  justice.  There  being  no  laic  when  the  charge 
was  made,  or  when  the  judgment  teas  pronounced  to  uphold  it,  it  was  an  en- 
tirely erroneous  proceeding  on  the  part  of  the  board.  Proceedings  reversed. 

New  York  Special  Term,  April,  1863. 

THIS  Is  a  common  law  certiorari  to  review  the  judgment 
of  the  boarcl  of  police,  deducting  by  fine  the  pay  of  the 
relator  as  a  member  of  the  police  force  from  the  26th  day 
of  October,  1861,  to  the  8th  day  of  January,  1863. 

WM.  HENRY  ARNOUX,  attorney  for  relator. 
AARON  J.  VANDERPOEL,  attorney  for  respondents. 

PECKHAM,  Justice.  It  appears  by  the  return  to  the  cer- 
tiorari, that  ou  the  19th  day  of  January,  1863,  the  then 
superintendent  of  police,  John  A.  Kennedy,  preferred  to 
the  board  charges  against  said  Cook  of  "  neglect  of  duty," 
and  specified  as  the  ground  thereof,  that  said  "  Cook  was 
absent  from  duty  and  from  the  station-house  of  the  ninth 
precinct,  from  October  26,  1861,  to  the  8th  day  of  January, 
1863." 

It  appeared  also  by  the  return,  that  the  relator  had  been 
removed  from  the  police  force,  by  the  judgment  of  the 
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board,  in  the  fall  of  1861,  and  I  think  just  prior  to  the 
alleged  absence  ;  that  the  judgment  of  removal  continued 
in  force  till  just  before  the  preferring  of  the  present  charge, 
when  the  order  of  removal  was  reversed  by  this  court,  and 
Cook  returned  to  his  prior  position  on  the  force. 

The  substance  of  this  charge,  then  is,  that  the  relator 
has  been  guilty  of  dereliction  of  duty  in  not  serving  as  a 
member  of  the  police  force  while  and  after  the  board  had 
turned  him  out,  and  of  this  he  is  actually  convicted  under . 
charge,  and  his  pay  deducted  while  so  absent,  absent  by 
express  order  of  the  board,  not  by  permission  or  leave  ;  not 
by  his  election  or  volition,  but  by  the  express  order  and 
direction  of  the  board. 

Some  question  was  made  on  the  trial  of  this  charge  whe- 
ther the  relator  actually  reported  himself  for  duty  after 
his  removal.  In  my  judgment  a  totally  immaterial  ques- 
tion, as  the  relator  had  been  ordered  away,  actually  re- 
moved from  office  in  fact,  though  illegally,  as  afterwards 
adjudged  ;  still,  on  the  positive  evidence,  it  perhaps  should 
be  held  that  he  did  in  fact  so  report  himself,  though  the 
officer  to  whom  he  claimed  to  have  reported  did  not  in  fact 
remember  whether  he  did  or  not.  The  decision  of  the 
board  would  be  conclusive  on  that  point.  Yet  it  is  clearly 
proved,  undenied  and  undisputed,  that  he  applied  to  the 
board  in  person,  and  by  several  of  his  friends,  repeatedly, 
to  be  reinstated  prior  to  taking  steps  to  set  aside  the  ille- 
gal order  of  the  board.  His  application  was  refused.  It 
also  appeared  that  the  relator  had  been  in  no  regular  busi- 
ness since  October,  1861,  and  had  been  ready  and  anxious 
to  resume  his  position  and  do  his  duty  in  the  department, 
up  to  the  time  of  his  restoration. 

The  board  seem  to  have  concluded  that  he  did  not  re- 
port for  duty,  though  in  all  other  respects  the  facts  are 
undisputed. 

This,  in  my  judgment,  is  an  entirely  erronous  proceeding 
on  the  part  of  the  board.  Under  a  claim  and  pretence  of 
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a  dereliction  of  duty  charges  are  gravely  preferred  against 
the  relator  for  not  doing  what  the  board  had  solemnly  ad- 
judged he  should  not  do,  for  not  acting  as  or  discharging 
the  duties  of  a  member  of  the  police  force.  "  Charges," 
within  the  meaning  and  spirit  of  this  act,  imply  a  violation 
or  neglect  of  duty  for  which  some  punishment  may  be  im- 
posed, as  was  done  iii  this  case. 

But  to  impose  a  fine  for  not  doing  what  the  board  had 
ordered  the  relator  not  to  do,  not  to  act  as  a  member  of 
the  force,  shocks  one's  sense  of  justice. 

It  may  well  be  that  the  relator  is  not  entitled  to  his  full 
pay  while  so  removed.  He  may  have  been  temporarily  in 
some  business,  or  might  have  been,  whereby  some  deduction 
should  be  made.  But  that  question  should  have  been  left 
to  be  settled  in  a  proper  action  in  the  courts,  if  the  board 
and  the  relator  did  not  agree. 

The  forms  of  criminal  proceedings  should  never  have  been 
resorted  to  for  any  such  purpose,  though  they  may  be  en- 
tirely effectual  therefor. 

A  return  to  a  common  law  certiorari  does  not  properly 
embrace  the  evidence,  and  though  it  be  in  fact  returned,  as 
in  this  case,  the  court  should  not  re-examine  the  merits. 
The  board  seem  to  have  had  jurisdiction  of  the  relator  and 
of  the  subject  matter.  The  well-settled  practice  of  this 
court  should  not  be  violated  to  afford  relief  from  the  hard- 
ships of  a  particular  case.  There  can  be  no  relief,  there- 
fore, on  the  merits. 

But  on  examining  the  return,  I  find  that  at  the  time  this 
fine  was  imposed  the  law  had  been  altered.  The  charge, 
as  made,  shows  no  violation  of  any  regulation  or  law.  The 
.  38th  rule  of  the  board,  when  the  charge  was  made,  provi- 
ded that  absence  with  or  without  leave,  except  in  a  certain 
case,  forfeited  pay.  But  it  nowhere  appears,  either  in  the 
complaint  or  the  conviction,  that  this  absence  was  not  un- 
der that  excepted  case. 

This  exception  or  qualification  is  contained  in  the  body 
VOL.  XXV.  6 


82  NEW  YORK  PRACTICE  REPORTS. 

Sands  agt.  Sanders. 

of  the  rule  itself,  and  not  in  a  separate  section.  Therefore 
it  must  be  negatived  on  the  complaint.  This  rule  is  per- 
fectly well  settled.  The  conviction  is  confined  in  terms  to 
the  charge,  and  therefore  adjudged  him  guilty  of  no  offence. 
This  rule,  after  the  trial  had  commenced,  and  before  judg- 
ment pronounced,  was  altered. 

The  regulation,  as  then  established  and  in  force,  allowed 
a  fine  to  be  imposed  only  when  the  person  charged  was  ab- 
sent without  leave.  Here  there  is  no  charge  that  he  was 
absent  without  leave,  nor  was  he  convicted  of  any  such 
charge. 

There  was,  then,  no  law  when  the  charge  was  made,  or 
when  the  judgment  was  pronounced  to  uphold  it.  (See 
Hartung  agt.  The  People,  22  JV*.  Y.  R.,  95,  and  cases  there 
cited.)  Though  it  is  perhaps  unnecessary  to  invoke  the 
aid  of  the  rule  discussed  in  that  case,  as  I  think  the  com- 
plaint and  conviction  equally  defective  under  either  rule, 
so  that  it  is  unnecessary  to  discuss  whether  the  old  rule 
was  repealed  as  to  this  case. 

Proceedings  reversed. 


COURT  OF  APPEALS. 

WILLIAM  G.  SANDS,  receiver  of  the  ^Etna  Insurance  Co. 
of  Utica,  appellant  agt.  JACOB  SANDERS,  Jr.,  respondent. 

An  assessment  by  the  receiver  of  a  mutual  insurance  company,  organized  under  the 
general  insurance  companies'  act  of  April  10,  1849,  inform,  need  not  specify  the 
name  of  the  party  bound  to  contribute,  nor  the  amount  of  the  note. 

A  general  assessment  is  good  by  which  a  receiver  declares  that  each  premium  note 
is  assessed  to  the  full  amount  thereof. 

All  the  notes  of  a  mutual  insurance  company  constitute  its  capital,  although  assigned 
to  different  departments,  to  pay  losses  in  particular  classes,  and  if  necessity  exists, 
resort  may  be  had  to  the  entire  fund. 

Upon  the  question  whether  it  was  a  sufficient  notice  to  authorize  the  assessment  to 
publish  it  in  two  newspapers  printed  in  the  county,  when  the  by-laws  of  the  com- 
pany required  it  to  be  published  in  three  such  papers,  the  judges  were  equally 
divided  in  opinion — four  and  four. 
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March,  Term,  1863;  decided  April  11,  1863. 

THIS  action  was  upon  a  premium  note,  of  which  the  fol- 
lowing is  a  copy  : 

"$180.00 — For  value  received,  in  policy  No.  1,477,  da- 
ted 8th  October,  1851,  issued  by  the  J-ltna  Insurance  Com- 
pany of  Utica,  I  promise  to  pay  the  said  company,  or  their 
treasurer  for  the  time  being,  the  sum  of  one  hundred  and 
eighty  dollars,  in  such  portions  and  at  such, time  or  times 
as  the  directors  of  said  company  may,  agreeably  to  their 
charter  and  by-laws,  require.  JACOB  SANDERS,  Jr." 

The  consideration  of  the  note  was  a  policy  of  insurance, 
which  insured  the  defendant's  property  for  one  year  from 
October  8th,  1851. 

The  company  was  chartered  on  the  28th  March,  1851, 
under  the  act  entitled  "  An  act  to  provide  for  the  incorpo- 
ration of  insurance  companies,"  passed  April  10,  1849,  and 
was  located  at  Utica,  in  the  county  of  Oneida. 

On  the  16th  January,  1854,  an  order  was  made  at  spe- 
cial term,  by  Judge  PRATT,  restraining  the  company  from 
further  exercising  its  corporate  rights,  which  order  directed 
a  reference  for  the  appointment  of  a  receiver,  on  which  ref- 
erence Edward  Eames  was  appointed  receiver. 

By  order  of  the  19th  February,  1855,  this  court  at  spe- 
cial term  ordered  an  assessment  by  said  Eames — and  notes 
were  by  him  assessed,  including  the  defendant's  note,  which 
was  assessed  for  losses  which  accrued  whilst  said  note  waa 
in  force.  The  assessment  was  made  to  pay  losses  in  the 
hazardous  department.  This  assessment  was  confirmed, 
and  notice  of  the  assessment  wae  published  for  three  suc- 
cessive weeks  in  only  two  daily  newspapers  in  Oneida 
county. 

The  collection  of  this  assessment  was  stayed  by  injunc- 
tion, in  an  action  brought  by  Hubbard  and  Terry  against 
the  company  and  the  receiver. 

The  principal  ground  of  the  injunction  complaint  was, 
that  the  assessment  was  made  principally  to  pay  losses 
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which  had  accrued  on  policies  of  insurance,  for  which  a 
premium  in  cash  was  paid  in  lieu  of  a  premium  note  ;  which 
action  was  tried  on  the  27th  October,  1856,  before  Mr. 
Justice  WM.  F.  ALLEN,  when  Mr.  Kernan  and  Mr.  Gridley 
were  heard  for  the  plaintiffs,  and  Mr.  Kellogg  and  Mr. 
Hunt  for  the  defendants  ;  when  the  court  found,  as  a  ques- 
tion of  law,  that  the  premium  notes  were  not  liable  to  be 
assessed  for  losses  arising  upon  insurances  based  on  a  cash 
premium,  and  that  the  said  assessment  should  be  set  aside 
and  vacated  ;  and  it  was  adjudged  that  the  premium  notes 
were  not  legally  liable  to  be  assessed  for  claims  for  losses 
on  policies  issued  for  a  cash  premium,  and  the  assessment 
was  set  aside. 

But  on  the  4th  Monday  of  June,  1856,  this  finding  and 
order,  so  far  as  it  adjudged  to  the  prejudice  of  creditors 
upon  the  liability  of  the  assets  to  pay  their  claims,  on  mo- 
tion of  said  creditors  was  vacated,  (reported  22  Barbour, 
597,)  and  the  order  at  special  term  was  affirmed  on  appeal, 
and  an  order  was  made  referring  it  to  Joseph  Benedict,  as 
referee,  to  take  proof  of  the  assets  of  the  company  and  of 
the  claims  due  from  the  company,  and  the  creditors  were 
made  parties  defendants. 

Not  until  the  16th  June,  1860,  was  the  injunction  which 
stayed  the  receiver  from  assessing  or  collecting  notes,  va- 
cated or  modified,  when  the  same  was  set  aside  on  motion 
of  the  attorney  for  creditors. 

This  referee  notified  all  the  creditors,  including  this  de- 
fendant, of  the  reference  to  prove  claims,  and  both  Mr. 
Kernan  and  Judge  Gridley  attended  the  reference  for  Hub- 
bard  and  Terry  and  the  other  note  makers,  and  the  losses 
as  adjusted  were  for  losses  where  premium  notes  were  given' 
to  the  amount  of  $13,025  99 

Losses  in  cash  department  on  policies  issued 

for  a  cash  premium  only,  124,104  60 

$137,130  59 
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The  entire  notes  of  the  company,  including  premium  and 
original  stock  notes,  amounted  to  $167,428.96. 

An  order  of  June  9,  1856,  directed  the  appointment  of 
a  receiver  in  place  of  said  Eames,  and  said  Sands  was  duly 
appointed. 

The  company  was  dissolved  by  judgment,  in  the  case  of 
Thompson  and  other  judgment  creditors  against  the  com- 
pany, and  by  the  said  judgment  of  the  3d  Monday  of  Jnne, 
1860,  dissolving  the  company,  the  plaintiff  was  confirmed 
in  his  appointment  as  receiver. 

And  the  said  judgment  recognized  the  claims  allowed  by 
said  Benedict,  referee,  and  directed  the  new  receiver  to 
adjust  and  allow  claims. 

And  said  judgment  also  directed  the  receiver  to  make 
and  collect  assessments. 

The  assessment  was  made  on  the  23d  June,  1860,  and 
each  of  the  premium  notes  was  assessed  to  the  entire 
amount  due  thereon,  and  the  assessment  was  ordered  to  be 
paid  by  the  22d  day  of  August  following.  The  assessment 
was  published  as  "required  by  the  by-laws  of  the  company. 
The  by-laws  provided  that  notice  of  the  assessment  be  pub- 
lished for  three  weeks,  not  less  than  thirty  days  prior  to 
the  time  fixed  for  payment,  in  three  papers  published  in 
Oneida  county.  Section  8  of  the  charter  provided  that  any 
person  applying  for  insurance  may  pay  a  cash  advance  pre- 
mium and  give  no  premium  note. 

Section  11  allowed  the  company  to  divide  its  applica- 
tions into  classes,  and  restricted  the  assessment  of  premium 
notes  to  its  class. 

It  does  not  appear  by  the  by-laws  that  the  company  had 
several  departments,  and  yet  practically  there  were  differ- 
ent departments. 

The  assessment  was  confirmed  by  order  of  the  26th  of 
June,  1860. 

Personal  demand  of  payment  was  made  of  the  defendant 
on  the  23d  of  June,  1862,  and  the  payment  was  refused. 
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The  note  was  assessed  by  this  plaintiff  to  its  entire 
amount,  to  pay  losses  which  accrued  whilst  the  policy 
accompanying  the  same  was  in  force. 

The  action  was  tried  before  a  referee,  who  found  that 
the  defendant's  note  was  in  the  hazardous  department,  and 
that  the  losses  which  accrued  in  that  department,  "  and 
which  are  due  and  not  paid,  for  the  time  the  defendant's 
note  and  policy  were  in  force,  were  more  than  can  be  col- 
lected on  the  notes  of  that  department,  which  were  in  force 
and  were  liable  for  the  losses  and  expenses  which  accrued 
during  the  year  that  the  defendant's  note  and  policy  were 
in  force." 

The  plaintiff  was  non-suited  for  the  reasons  : 

First.  That  the  assessment  of  the  receiver  Eames  is  in- 
valid, as  the  notice  thereof  was  published  in  but  two  news- 
papers in  the  county  of  Oneida. 

Second.  The  assessment  of  the  plaintiff  of  the  23d  day 
of  June,  1860,  is  void,  as  the  same  is  general,  and  thereby 
all  the  notes  in  all  classes  and  of  all  dates  were  assessed 
to  their  fall  amount. 

On  appeal  at  general  term,  no  opinion  was  delivered  by 
the  court,  the  court  regarding  a  former  decision  made  in 
the  case  of  this  plaintiff  against  Smith  Shoemaker,  as  con- 
trolling of  this  action.  The  evidence  in  the  Shoemaker 
case  was  adopted  and  made  a  part  of  this  case,  with  the 
same  exceptions  and  rulings. 

An  appeal  was  had  from  the  judgment  ordered  at  gen- 
eral term  to  this  court. 

HENRY  R.  MYGATT,  for  appellant. 
HENRY  P.  TOWNSEND,  for  respondent. 

WRIGHT,  J.  The  action  being  upon  a  premium  note  of 
the  defendant,  an  assessment  was  a  necessary  condition  to 
its  maintenance.  In  February,  1853,  and  after  the  com- 
pany in  which  the  defendant  was  insured  became  insolvent, 
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Earoes,  the  then  receiver  of  such  company,  assessed  the 
note  in  action  to  the  amount  of  $64.57,  for  losses  which 
accrued  while  the  defendant's  policy  and  note  were  in  full 
force  and  effect,  and  for  expenses  for  which  his  note  was 
chargeable.  The  collection  of  this  assessment  was  stayed 
by  injunction  in  a  suit  brought  against  the  company  and 
the  receiver,  and  such  injunction  was  not  vacated  or  set 
aside  until  June,  1860.  On  the  23d  June,  1860,  the  plain- 
tiff (who  before  that  time  had  been  appointed  receiver  in 
the  place  of  Eames)  assessed  the  defendant's  note  to  its 
full  amount  for  losses  and  for  expenses  and  liabilities  ac- 
crued while  the  note  and  policy  were  in  force,  and  also  for 
expenses  and  liabilities  incurred  in  executing  the  plain- 
tiff's trust  as  receiver,  and  which  expenses  were  charge- 
able upon  his  note.  If  either  of  these  assessments  were  reg- 
ular and  valid,  the  plaintiff  was  improperly  non-suited. 

The  only  ground  for  claiming  the  assessment  made  by 
Eames  to  be  illegal,  is  that  notice  thereof  was  published  in 
two  newspapers,  printed  in  the  county  of  Oneida.  I  do 
not  think  this  was  such  an  irregularity  as  to  invalidate  the 
assessment,  and  constitute  a  defence  to  the  action.  There 
was  no  provision  in  the  charter  of  the  ^Etna  Insurance 
Company  for  giving  notice  of  assessment  on  the  premium 
notes;  but  one  of  its  by-laws,  adopted  in  1851,  prescribed 
the  mode,  viz :  "By  publication  in  three  newspapers  prin- 
ted in  Oneida  county,  three  weeks  successively,  the  last 
publication  of  which  shall  not  be  less  than  thirty  days 
prior  to  the  time  fixed  for  payment ;  and  in  such  other 
newspapers  as  the  directors  or  the  executive  committee 
may  deem  necessary  or  expedient."  It  is  not  important 
now  to  inquire  what  would  have  been  the  effect  of  the 
omission  to  publish  the  notice  in  three  newspapers  prin- 
ted in  such  county,  of  an  assessment  made  by  the  direc- 
tors or  a  receiver  prior  to  1853.  In  1853,  in  remodeling 
the  general  law  for  the  incorporation  of  fire  insurance 
companies,  the  directors  of  any  mutual  insurance  company 
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were  authorized,  after  ascertaining  the  loss  or  damage  by 
fire  sustained  by  any  member,  or  after  the  rendition  of 
any  judgment  against  the  company  for  loss  or  damage,  "  to 
settle  and  determine  the  sums  to  be  paid  by  the  several 
members  thereof,  as  their  respective  portions  of  such  loss, 
and  publish,  the  same  in  such  manner  as  they  shall  see  fit,  or 
as  the  by-laws  shall  have  prescribed."  (Laws  of  1853,  ch. 
466,  §  13.)  The  statute  thus  left  the  manner  of  publica- 
tion of  notice  of  the  assessment  to  the  discretion  of  the 
directors.  They  might  pursue  the  mode  prescribed  by 
the  by-laws  of  the  company,  or  any  other  mode  of  publi- 
cation deemed  advisable  and  proper. 
.  Another  provision  of  the  statute  would  seem  to 
strengthen  this  construction.  Assessments  are  to  be 
paid  within  thirty  days  next  after  publication  of  the  no- 
tice; but  a  neglect  or  refusal  to  do  so  within  such  time 
would  not  put  the  assessed  member  in  default  so  that  an 
action  could  be  sustained  against  him  by  the  directors. 
Before  he  is  in  default,  and  a  right  of  action  upon  his  note 
is  given  to  the  directors,  he  must  not  only  have  neglected 
or  refused  to  pay  within  the  time,  but  there  must  have 
been  a  personal  demand  for  payment  of  the  assessment 
made  upon  him,  (ch.  466  of  1853,  §13.)  The  only  object 
of  the  publication  is  to  notify  the  members  of  the  assess- 
ment, and  the  amount  they  are  required  to  pay,  and  afford 
them  an  opportunity  to  make  payment.  All  this  is  effec- 
ted by  the  personal  demand  for  payment,  required  to  be 
made,  and  hence  no  injustice  could  be  done  by  lodging 
with  the  directors  a  discretion  as  to  the  manner  of  publi- 
cation. It  is  enough,  however,  for  the  purposes  of  this 
case,  that  since  the  statute  of  1853,  the  directors  of  a 
mutual  insurance  company  are  not  required  to  publish  an 
assessment  for  losses  in  such  manner  "  as  the  by-laws 
shall  have  prescribed,"  unless  they  choose  to  do  so. 
Having  authority  to  publish  it,  "as  they  shall  see  fit," 
they  may  adopt  a  mode  of  publication  other  than  that 
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prescribed  by  the  by-laws,  without  invalidating  the  assess- 
ment. It  may  be  conceded  that  it  is  a  pre-requisite  to 
a  recovery  upon  a  premium  note  that  there  should  be 
a  publication  of  the  assessment.  But  the  statute  has 
not  restricted  the  mode  of  publication,  but  left  it  optional 
with  the  directors  to  pursue  that  prescribed^by  the  by- 
laws of  the  company,  or  such  other  "  as  they  shall  see 
fit." 

The  receiver  of  an  insolvent  mutual  insurance  company 
is  clothed  with  all  the  powers  possessed  by  the  directors 
for  making  and  collecting  assessments,  (cA.  71  of  1852, 
$2.)  The  referee  has  found  that  the  receiver  Eames,  in 
this  case,  published  the  notice  of  the  assessment  made  by 
him  in  but  two  papers  printed  in  the  county  of  Oneida. 
The  by-laws  of  the  company  provided  that  the  publication 
should  be  in  three  newspapers.  Eames  was  no  more  than 
the  directors  would  have  been,  at  the  time  the  assessment 
was  made,  restricted  to  the  manner  of  publication  pre- 
scribed by  such  by-laws.  It  is  conceded  that  he  pub- 
lished the  assessment  in  two  newspapers  printed  in  the 
county  of  Oneida  ;  and  it  was  proved  and  found  as  a  fact 
by  the  referee  that  the  defendant  was  personally  notified 
of  it  before  the  action  was  brought.  Having  a  discre- 
tionary power  or  authority  as  to  the  manner  of  publica- 
tion, the  assessment  was  not  invalid,  nor  was  there  a 
failure  to  put  the  defendant  in  default  for  not  paying,  for 
the  reason  that  the  latter  was  not  notified  of  the  assess- 
ment through  the  medium  of  three,  instead  of  two  news- 
papers printed  in  the  county  of  Oneida. 

The  assessment  of  the  receiver  Sands  was  not  objec- 
tionable, for  the  reason  assigned  by  the  referee.  An 
assessment,  in  form,  need  not  specify  the  name  of  the 
party  bound  to  contribute,  nor  the  amount  of  the  note. 
A  general  assessment  is  good,  by  which  a  receiver  declares 
that  each  premium  note  is  assessed  to  the  full  amount 
thereof.  There  is  no  indefiniteness  or  uncertainty  about 
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it,  and  the  maker  of  each  note  is  distinctly  informed  of 
the  sum  he  is  required  to  pay  thereon.  It  was  no  objec- 
tion to  the  assessment,  in  this  case,  that  the  premium 
notes  in  all  classes  and  of  all  dates  were  assessed.  All 
the  assets  of  the  company  that  came  to  the  hands  of  the 
plaintiif  as  receiver,  were  the  capital  stock  notes,  amount- 
ing to  about  $100,000,  and  premium  notes  of  all  classes 
and  dates  to  the  amount  of  $67,000;  and  these  assets 
were  insufficient  to  pay  the  losses  and  expenses  due  from 
the  company.  The  company  had  divided  its  applications 
for  insurance  into  three  classes,  one  of  which  was  known 
as  the  hazardous  department,  and  the  premium  note  of 
the  defendant  was  in  that  department.  The  amount  of 
losses  in  the  hazardous  department,  due  and  unpaid, 
which  accrued  during  the  year  the  defendant's  note  and 
policy  were  in  force,  was  more  than  could  be  collected  on 
the  notes  of  that  department  which  were  in  force,  and 
were  liable  for  the  losses  and  expenses  of  that  year.  In 
addition,  the  losses  and  expenses  of  the  company  were 
more  than  the  stock  and  premium  notes  of  all  classes  and 
dates  would  pay.  When  it  appears  to  a  receiver,  from 
the  liabilities  of  the  company,  and  the  times  the  liabilities 
accrued,  and  from  an  examination  of  all  the  classes  and 
notes  of  the  company,  that  there  is  no  note  that  is  not 
chargeable  to  its  entire  amount  for  liabilities  which  justly 
attached  during  the  existence  of  the  policy  accompanying 
such  note,  a  general  assessment  upon  all  the  notes,  with- 
out regard  to  classes,  and  to  their  full  amount,  is  unob- 
jectionable. All  the  notes  of  the  company  constituted  its 
capital,  whether  they  be  in  one  department  or  another, 
and  if  the  necessity  exists,  resort  must  be  had  to  the  en- 
tire fund.  An  assessment  made  to-day  of  one  class  to  pay 
all  the  losses  of  that  class,  and  an  assessment  to  the  resi- 
due of  that  class,  at  a  futuue  day,  to  pay  the  losses  of  an- 
other class,  the  assets  of  which  are  exhausted,  would  be 
idle  and  attended  with  unnecessary  expense  and  delay, 
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when  the  same  could  all  be  effected  by  one  assessment. 
The  defendant  was  liable  to  be  assessed  for  losses  oc- 
curring in  the  three  classes  of  this  company  during  the 
existence  of  his  policy.  If  it  required  an  assessment  to 
the  full  amount  of  his  note  to  pay  such  losses,  the  receiver 
could  make  it. 

It  is  true  that  as  his  note  was  in  the  hazardous  depart- 
ment, and  his  policy  run  for  but  one  year,  he  was  first 
liable  to  contribute  for  losses  in  that  department,  but  if 
these  losses  did  not  exhaust  his  note,  what  was  left  was 
applicable  to  payment  of  losses  in  the  other  departments 
accruing  during  the  year  that  his  policy  ran,  and  this  was 
the  precise  condition  of  all  the  other  premium  note  policy- 
holders.  The  defendant,  however,  in  this  case  cannot 
complain  that  the  assessment  was  of  the  full  amount  of 
his  note.  It  was  proved,  and  the  fact  was  distinctly 
found  by  the  referee,  that  the  ascertained  losses  accruing 
during  the  year  that  the  defendant's  policy  was  in  force, 
were  more  than  could  be  collected  on  the  notes  of  the 
hazardous  department,  which  were  in  force  and  liable  for 
the  losses  of  that  year.  The  receiver  was  consequently 
justified  in  assessing  the  defendant's  notes  to  the  full 
amount,  and  it  was  not  for  him  to  object  that  the  notes 
in  other  classes  and  of  other  dates  than  his  own  were 
assessed. 

I  am  of  the  opinion  that  both  assessments  were  valid, 
and  that  the  plaintiff"  was  improperly  non-suited.  The 
judgment  of  the  supreme  court  should  be  reversed  and  a 
new  trial  ordered. 

All  the  judges  agreed  to  the  validity  of  the  last  assess- 
ment. DAVIES,  ROSEKRANS  and  BALCOM,  JJ.,  concurred  as 
toEames'  assessment,  and  EMOTT,  DENIO,  SELDEX  and  MAR- 
VIN, JJ.,  dissented  from  the  opinion  as  to  Eames'  assess- 
ment. 
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NEW  YORK  SUPERIOR  COURT. 
JOHN  McEwAN  agt.  NATHAN  G.  BURGESS  and  others. 

On  issuing  an  order  for  the  examination  of  a  judgment  debtor  in  proceedings  sup- 
plementary to  execution,  the  judge  has  jurisdiction,  and  the  requirements  of 
the  Code  are  satisfied,  if  the  judgment  debtor  "  has  a  place  of  business  "  in 
the  county  where  the  order  is  issued,  although  his  residence  and  principal 
place  of  bus  incus  may  be  in  an  adjoining  county. 

JVeio  York  Special  Term,  May,  1863. 

A  MOTION  was  made  in  this  action  to  examine  the  judg- 
ment debtor,  in  proceedings  supplementary  to  execution ;  on 
the  day  the  order  was  returnable,  the  counsel  for  the  de- 
fendant appeared  and  objected  to  the  jurisdiction  of  this 
court,  as  the  defendant's  residence  and  place  of  business 
were  in  the  city  of  Brooklyn. 

GORDON  L.  FORD,  for  motion. 
ROSWELL  D.  HATCH,  opposed. 

MONELL,  J.  The  facts  sworn  to  and  admitted  on  this 
motion  are,  that  the  defendant  Burgess,  one  of  the  judg- 
ment debtors,  was  at  the  time  of  issuing  the  execution  and 
now  is  a  resident  of  the  city  of  Brooklyn,  where  he  also 
had  and  has  a  place  of  business.  That  he  also  had  a 
desk  in  and  occupied  a  part  of  an  office  in  the  building 
No.  56  Broadway,  in  this  city,  where  he  usually  was  for 
almost  an  hour  each  day,  and  where  he  transacted  a  part 
of  his  business^  His  principal  business,  however,  which 
was  the  manufacture  of  chemicals  for  photographers,  was 
carried  on  in  the  city  of  Brooklyn,  the  office  on  Broadway 
being  used  for  receiving  orders  and  conducting  correspon- 
dence, &c. 

To  give  jurisdiction  to  the  judge  who  issues  an  order  for 
the  examination  of  a  judgment  debtor,  the  execution  must 
have  been  issued  to  the  sheriff  of  the  county  where  the 
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debtor  resides  "  or  has  a  place  of  business.'1  Upon  proof 
of  the  return  of  execution  issued  to  the  sheriff  of  this 
county  unsatisfied,  the  creditor  is  entitled  to  an  order  from 
a  justice  of  this  court  requiring  the  debtor  to  appear  and 
answer  concerning  his  property. 

The  only  question  to  be  determined  on  this  motion  is, 
whether  the  justice  who  issued  the  order  had  jurisdiction. 
The  language  of  the  Code  is,  where  the  debtor  "  resides  " 
or  "  has  a  place  of  business." 

The  Code  does  not  require  the  judge  to  determine  which 
is  the  principal  place  of  business  where  there  are  two  or 
more,  but  it  is  sufficient  if  it  appears  that  he  had  a  place 
of  business  in  the  county  to  which  the  execution  was 
issued.  The  object  of  the  legislature,  doubtless,  was  to 
prevent  unnecessary  annoyance  to  the  judgment  debtor, 
who,  without  some  protection,  might  be  summoned  to  re- 
mote and  distant  parts  of  the  state,  at  the  instance  of 
creditors  who  might  resort  to  such  means  to  extort  some- 
thing from  their  debtors.  Hence,  originally,  it  was  required 
that  the  execution  should  go  to  the  sheriff  of  the  county 
where  the  debtor  "  resided."  By  an  amendment  which 
exhibits  the  benign  intention  of  the  legislature,  the  words 
"or  has  a  place  of  business  "  were  added.  Before  amend- 
ment, debtors  residing  in  adjoining  counties,  but  whose 
business  was  carried  on,  and  greater  portion  of  whose  time 
was  passed  in  this  city,  were  ordered  to  appear  before  a 
county  judge  of  the  debtor's  county,  to  the  annoyance  and 
great  loss  of  time  of  the  debtor. 

The  facts  in  this  case  show  that  the  debtor  had  a  place 
of  business  in  this  city,  and  that  is  sufficient  to  give  the 
justice  jurisdiction,  and  make  it  proper  for  him  to  issue 
the  order. 

The  motion  to  discharge  the  order  must  therefore  be 
denied. 
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NEW  YORK  COMMON  PLEAS. 
MONCRIEF  agt.  WARD. 

This  court  has  the  power  to  collect  a  judgment  against  a  married  woman  for 
costs,  by  execution,  whether  that  power  be  based  upon  section  287  or  not.  The 
execution,  however,  must  direct  the  collection  of  the  amount  stated  in  it,  out  of 
her  separate  estate. 

New  York  Special  Term,  May,  1863. 
MOTION  to  set  aside  execution,  issued  for  costs  against 
a  married  woman. 

BRADY,  J.  The  Code,  section  114,  provides  that  when 
the  action  concerns  her  separate  property,  a  married  wo- 
man may  sue  alone.  The  act  of  the  legislature  (Session 
Laws  1860,  p.  157)  by  section  seven  enlarges  this  right  of 
a  married  woman  to  sue.  She  may  also  maintain  an  ac- 
tion in  her  own  name  against  any  person  for  damages  to 
her  person  or  character,  and  the  intent  seems  to  have 
been  to  assimilate  the  forms  of  procedure  against  her  to 
those  against  feme  sole,  where  she  could  be  sued  at  all. 
(Barton  agt.  Beer,  21  Howard  Pr.  R.,  309.) 

Having  the  right  to  sue,  the  power  must  be  employed 
cum  onere.  The  statute  awarding  costs  does  not  except  a 
married  woman,  either  as  plaintiif  or  defendant,  from  the 
payment  of  costs  when  unsuccessful.  There  is  no  just 
reason  why  she  should  be  thus  excepted.  Having  the 
status  of  a  feme  sole  in  the  courts,  if  she  fail  in  her  action, 
it  would  be  unjust  to  compel  her  adversary  to  resort  to 
extraordinary  modes  to  collect  his  costs.  It  cannot  be 
that  the  legislature  intended  this.  It  is  true,  that  until 
the  amendment  of  the  Code  (§  274)  in  1862,  the  legisla- 
ture did  not  in  express  terms  provide  that  costs  could  be 
recovered  against  her,  but  such  was  the  effect  of  the  sta- 
tutes then  in  existence,  as  I  interpret  them.  That  amend- 
ment merely  declared  the  necessary  legal  conclusion  from 
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the  existing  statutes,  no  class  of  suitors,  as  already  sug- 
gested, having  been  excepted  from  them.  The  execution 
to  compel  the  payment  of  such  costs  must  be  enforced 
against  her  separate  estate,  whether  so  directed  or  not. 
It  cannot  be  employed  against  the  property  of  another 
person  per  se. 

If  the  judgment  creditor  claim  that  the  husband  is  lia- 
ble, he  must  collect  the  judgment  in  some  other  mode 
against  him,  although  I  think  there  is  no  force  in  the  sug- 
gestion that  he  is  or  could  be,  even  though  the  action 
were  commenced  prior  to  the  amendment  of  section  274, 
(supra,)  which  exempts  him  from  liability.  Entertaining 
this  view  of  the  question  presented  on  this  motion,  it  may 
be  unnecessary  to  consider  what  bearing  section  274,  as 
amended,  has  upon  it,  but  I  think  it  better  to  express  my 
views  on  that  subject.  When  the  costs  accrued  in  this 
ease,  the  act  of  1862  (supra)  was  in  force,  and  it  applied 
as  well  to  existing  suits  as  to  those  brought  after  its  pas- 
sage, inasmuch  as  the  right  to  costs  is  created  by  statute 
and  wholly  depends  upon  it,  and  that  right  does  not  be- 
come fixed  until  the  termination  of  the  action,  and  inas- 
much also  as  it  is  competent  for  the  legislature  to  abolish 
the  allowance  which  was  provided  at  the  time  the  suit 
was  commenced.  (  Supervisors  of  Onondaga  agt.  Briggs,  3 
Denio,  173;  Van  Valkenburgh  agt.  Van  Jllen,  1  How.  Pr. 
JR.,  86;  Goodenow  agt.  Livingston,  id.,  232;  Holmes  agt. 
St.  John,  4  How.  Pr.  R.,  66  ;  Leaxmon  agt.  Ailcin,  4  Hill  R., 
591.)  Having  that  power,  they  could  undoubtedly  create 
an  allowance  in  cases  where  none  was  granted.  And  it 
follows  that,  whether  the  question  under  consideration  is 
to  be  determined  on  the  statute  as  to  costs  in  existence 
when  the  action  was  commenced,  or  at  its  termination, 
the  defendant  is  entitled  to  a  judgment  for  costs.  The 
provision  of  section  274  of  the  Code  as  amended,  (supra,) 
giving  the  supreme  court  jurisdiction  in  any  proceeding 
to  enforce  the  judgment  for  costs,  does  not  deprive  this 
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court  of  the  power  to  collect  it  by  its  process  of  execution. 
This  is  manifest  from  the  amendment  of  section  287,  which 
provides  that  an  execution  may  issue  against  a  married 
woman,  with  directions,  however,  that  the  levy  and  col- 
lection of  the  amount  of  the  judgment  against  her  be  made 
of  her  separate  property.  An  execution  cannot  be  strictly 
termed  a  proceeding  to  enforce  the  judgment,  within  the 
meaning  of  section  274.  The  judgment,  it  is  therein  de- 
clared, is  to  be  levied  and  collected  of  her  separate  es- 
tate, and,  as  we  have  seen,  an  execution  may  issue  for  that 
purpose.  There  being  no  restrictive  language  in  section 
287,  the  execution  can  be  issued  from  the  court  awarding 
the  judgment.  The  legislature  has  not  taken  away  by 
express  enactment  any  power  of  the  courts  on  that  sub- 
ject, and  the  intendments,  as  matter  of  construction, 
are  in  favor  of  jurisdictions  already  had.  It  may  have 
been  the  purpose  of  the  legislature  to  confer  upon  the 
supreme  court  exclusive  jurisdiction  where  the  separate 
estate  was  so  situate  that  it  could  not  be  reached  by  exe- 
cution, making  some  proceeding  necessary  to  its  appro- 
priation other  than  the  issuing  of  an  execution.  Whether 
this  be  so  or  not,  I  am  satisfied  that  this  court  has  the 
power  to  collect  a  judgment  against  a  married  woman  for 
costs,  by  execution,  whether  that  power  be  based  upon 
section  287  or  not.  The  execution,  however,  was  per- 
haps erroneous  in  form,  not  directing,  as  it  ought  to  have 
done,  the  collection  of  the  amount  stated  in  it,  out  of  the 
separate  estate  of  the  plaintiff.  But  the  error  is  not  of 
any  importance. 

This  motion  will  therefore  be  denied,  without  costs, 
and  the  defendant  be  permitted  to  amend  his  execution 
in  the  respect  named. 
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SUPREME  COURT. 
LEWIS  II.  MEYER  agt.  JAMES  I.  ROOSEVELT. 

In  construing  the  constitution  of  the  United  States,  it  is  a  settled  principle  that 
no  powers  are  to  be  assumed  as  possessed  by  the  government,  except  thoM 
which  were  granted  by  the  states;  and  that  all  other  powers  are  reserved  to  the 
states.  Congress  is  authorized  to  pass  all  laws  "which  shall  be  necessary  to 
carry  the  powers  granted  thereby  into  execution ;"  but  beyond  this  authority  its 
laws  have  no  force. 

It  is  conceded  that  congress  has  power  to  issue  paper  money;  but  it  has  no  power 
to  pass  a  law  declaring  such  paper  money  to  be  a  legal  tender  in  payment  of 
private  debts  created  before  the  passage  of  such  law. 

There  is  no  connection  between  the  right  and  power  to  coin  money  and  regulate 
its  value,  and  the  power  to  compel  persons  to  take  paper  money  in  discharge 
of  a  contract ;  and  there  is  no  ground  upon  which  the  act  of  congress  of  February 
2Jth,  1S62,  can  be  sustained  in  connection  with  this  power. 

It  seems,  the  framers  of  the  constitution  never  intended  that  congress  should  have 
authority  to  provide  that  a  tender  might  be  made  in  any  other  money  than  the 
constitution  of  the  United  States  permitted  the  states  to  designate  by  law  for 
that  purpose.  On  the  contrary,  the  presumption  from  this  restriction  on  the 
legislation  of  the  states  is,  that  it  was  intended  to  make  coin,  and  nothing  else, 
the  medium  to  be  used  for  a  legal  tender  in  payment  of  debts.  (The  decision 
in  this  case,  it  will  be  seen,  is  directly  adverse  to  that  of  Hague  agt.  Powers, 
ante,  p.  17.) 

JVeto  York  General  Term.  Jlrgued  November  term,  1862, 
before  Justices  INGRAIIAM,  LEONARD  and  PECKHAM  ;  decided 
June  term,  1863. 

IN  1854;  Samuel  Bowne  delivered  his  bond  to  defendant, 
conditioned  to  pay  $8,000,  with  interest,  in  August,  1857. 
The  bond  was  given  to  secure  a  loan  of  $8,000  to  Bowne, 
for  which  the  defendant  gave  his  check  upon  the  Chemical 
Bank,  payable  in  gold,  at  the  option  of  Bowne.  As  a  fur- 
ther security,  Bowne  and  his  wife  executed  a  mortgage  on 
certain  laud  in  Richmond  county.  The  mortgaged  prem- 
ises were  subsequently  conveyed  to  plaintiff,  subject  to  said 
mortgage,  the  payment  of  which  plaintiff  assumed,  the 
amount  received  having  been  deducted  from  the  purchase 
money.  In  June,  1862,  plaintiff,  desiring  to  pay  the  mort- 
gage, tendered  to  defendant  $8,170  in  United  States  notes, 
issued  under  act  of  February  25,  1862.  Defendant  refused 
the  same  as  legal  tender,  claiming  that  the  payment  should 
VOL.  XXV.  7 
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be  made  in  gold  coin  of  the  United  States,  as  being  the 
money  in  which  the  loan  was  made.  It  was  agreed,  how- 
ever, that  defendant  should  receive  the  notes  conditionally, 
and  that  the  question  as  to  their  being  legal  tender  in  pay- 
ment of  said  mortgage  should  be  submitted  to  a  court  hav- 
ing jurisdiction,  and  if  said  court  should  decide  affirma- 
tively, then  the  mortgage  to  be  delivered  and  discharged 
of  record  ;  if,  on  the  contrary,  the  decision  should  be  that 
they  were  not  legal  tender,  that  then  the  plaintiff  pay  de^ 
fendant  $326.78  additional,  with  interest,  that  being  the 
amount  of  difference  at  four  per  cent,  between  the  market 
value  of  said  notes  and  gold  coin  in  June  11,  1862.  A  case 
was  agreed  upon,  and  submitted  to  the  court  without  action. 

B.  ROELKER,  counsel  for  plaintiff. 

JAMES  I.  ROOSEVELT  and  GEO.  T.  CURTIS,  for  deft. 

By  the  court,  INGRAHAM,  P.  Justice.  The  defendant  was 
the  holder  of  a  bond  and  mortgage  executed  in  1854,  to 
secure  the  payment  of  money  loaned  at  that  time.  The 
bond  and  mortgage  were  made  payable  prior  to  1862,  "  in 
lawful  money  of  the  United  States." 

The  plaintiff  being  the  owner  of  the  equity  of  redemp- 
tion in  the  premises  mortgaged,  on  the  llth  June,  1862, 
tendered  to  the  defendant  the  amount  due  for  principal 
and  interest,  in  treasury  notes  of  the  United  States  issued 
under  the  act  of  25th  February,  1862,  and  demanded  a  sat- 
isfaction of  the  mortgage.  This  the  defendant  refused  to 
accept,  claiming  that  he  was  entitled  to  be  paid  in  specie. 
An  arrangement  was  made  between  the  parties  to  accept 
them  on  account,  subject  to  the  liability  of  the  plaintiff  to 
pay  a  further  sum  as  agreed  upon  between  them,  if  the 
court  should  be  of  the  opinion  that  the  said  notes  were  not 
a  legal  tender. 

It  is  difficult  to  conceive  of  a  question  that  can  be  sub- 
mitted to  the  adjudication  of  the  courts  in  a  matter  affect- 
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ing  property,  that  involves  more  momentous  and  important 
consequences  than  are  connected  with  the  proper  decision 
as  to  the  powers  of  congress  in  making  the  treasury  notes 
of  the  government  a  legal  tender.  The  interests  of  the 
country  and  of  individuals,  to  an  almost  unlimited  extent, 
are  affected  by  it,  and  its  importance  is  not  lessened  by  the 
consideration  that  it  involves  the  construction  of  the  pow- 
ers granted  by  the  constitution  of  the  United  States. 
'  Although  this  case  was  fully  and  ably  argued  before  us 
by  the  learned  counsel  engaged  therein,  I  do  not  deem  it 
necessary,  for  the  disposition  thereof,  to  pass  upon  all  of 
the  questions  so  argued,  and  unless  absolutely  necessary 
for  the  decision  of  the  case  before  us,  a  particular  exami- 
nation of  them  at  this  time  will  not  be  required. 

At  the  time  when  the  contract  which  forms  the  subject- 
matter  of  this  action  was  made,  and  at  the  time  when  it 
became  due,  there  was  no  lawful  money  of  the  United 
States,  except  gold  and  silver  coin,  that  could  be  used  as 
a  legal  tender,  and  it  cannot  be  pretended  that  any  other 
could  then  be  used  for  that  purpose.  Under  such  circum- 
stances the  contract  had  been  made,  had  matured,  and  the 
rights  of  the  creditor  under  it  had  become  perfect.  It  was 
after  this  that  congress  passed  the  act  of  Feb.  25,  1862,  by 
which  it  was  provided  that  the  treasury  notes  authorized 
thereby  "  shall  be  lawful  money,  and  a  legal  tender  in  pay- 
ment of  all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  on  the  public 
debt." 

The  principle  has  been  long  since  settled,  that  in  con- 
struing the  constitution  of  the  United  States,  no  powers 
are  to  be  assumed  as  possessed  by  the  government,  except 
those  which  were  granted  by  the  states,  and  that  all  other 
powers  are  reserved  to  the  states. 

These  powers  are  either  granted  directly  in  the  consti- 
tution, or  are  implied  under  that  clause  which  authorizes 
the  passage  of  "  all  laws  which  shall  be  necessary  and  pro- 
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per  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  constitution  in  the  govern- 
ment of  the  United  States,"  &c. 

I  think  it  cannot  be  doubted  that  this  clause  does  not 
confer  any  powers  which  are  not  necessary  for  the  carrying 
into  effect  the  powers  expressly  conferred  by  the  constitu- 
tion. The  intent  of  the  clause  was  not  to  confer  any  new 
powers,  but  to  authorize  the  passage  of  laws  "  which  shall 
be  necessary  to  carry  the  powers  granted  thereby  into  exe- 
cution." 

Congress  was  authorized  by  this  provision  to  pass  all 
laws  that  should  be  necessary  for  this  purpose,  but  beyond 
that  authority  it  had  no  force. 

These  laws,  therefore,  must  be  in  relation  to  such  pow- 
ers, and  if  they  are  not  for  the  purpose  of  carrying  such 
powers  into  execution,  they  are  unauthorized.  Unless  they 
are  necessary  and  proper  for,  or  conduce  to  that  purpose, 
they  do  not  come  within  the  limits  of  that  section — unless 
the  laws  so  passed  aid  in  carrying  out  some  expressly 
granted  power,  they  cannot  be  sustained.  It  was  said  by 
Mr.  Madison  in  regard  to  this  clause,  "  that  if  it  had  been 
omitted,  the  government  would  have  possessed  all  the  par- 
ticular powers  requisite  as  a  means  of  executing  the  gen- 
eral powers  conferred  by  unavoidable  implication,"  show- 
ing that  he  understood  the  clause  as  conferring  no  greater 
powers  than  the  government  would  have  possessed  without 
it,  and,  therefore,  that  its  operation  was  to  be  limited  to 
such  laws  as  were  necessary  to  carry  the  granted  powers 
into  execution. 

In  Martin  agt.  Hunter,  (1  Wheat.,  304,)  it  was  said  "  that 
the  government  of  the  United  States  could  claim  no  pow- 
ers which  are  not  granted  by  the  constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly 
given  or  given  by  necessary  implication."  The  words  are 
to  be  taken  in  their  natural  and  obvious  sense,  and  not  in 
a  sense  unreasonably  restricted  or  enlarged.  And  in  Me- 
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Cullough  agt.  The  State  of  Maryland,  (4  Wheat.,  316,)  if 
the  end  be  legitimate,  and  within  the  scope  of  the  consti- 
tution, all  the  means  which  are  appropriate  and  plainly 
adapted  to  that  end,  and  not  prohibited,  may  be  constitu- 
tionally adopted. 

The  means  thus  to  be  used  must  be  such  as  are  connected 
with  and  haye  a  relation  to  the  end  to  be  attained,  or,  in 
the  language  of  Chief  Justice  MARSHALL,  "  which  are  in 
fact  conducive  to  the  exercise  of  a  power  expressly  granted 
by  the  constitution." 

I  shall  take  it  for  granted,  in  the  further  examination  of 
this  case,  that  congress  has  power  to  issue  paper  money. 
The  discussions  in  the  convention,  and  the  subsequent  dis- 
.  cussions  and  decisions  upon  the  power  of  congress  to  char- 
ter a  bank,  seein  to  concede  this  power.  (See  Craig  agt. 
State  of  Missouri,  4  Peters,  410  ;  Briscoe  agt.  Bank  of  Ken- 
tuck.;,  11  Peters,  257  ;  Thorndike  agt.  United  States,  2  Ma* 
son,  p.  1.) 

If  congress  has  the  power  to  issue  such  paper  as  money, 
it  follows  that  the  same  would  be  lawful  money  of  the  Uni- 
ted States.  It  is  made  payable  for  all  debts  due  the  United 
States,  and  by  the  act  it  is  declared  to  be  lawful  money  of 
the  United  States.  The  exception  as  to  receiving  it  for 
duties  may  rest  on  an  entirely  different  basis.  The  amount 
of  duties  to  be  paid  on  the  importation  of  goods  is  not  a 
debt,  but  is  a  payment  for  the  privilege  of  introducing 
goods  into  the  United  States.  Congress  having  the  power 
to  fix  the  amount  of  duties,  has  also  the  right  to  say  in 
what  such  duties  shall  be  payable,  and  the  provision  that 
duties  shall  be  paid  in  gold,  is  not  a  provision  for  paying 
a  debt  in  gold,  but  one  fixing  the  mode  in  which  duties  aro 
to  be  collected. 

The  question  then  arises  whether  congress  has  the  power 
to  declare  such  paper  money  to  be  a  legal  tender  ? 

The  tenth  section  of  the  first  article  of  the  constitution 
left  to  the  states  the  power  to  regulate  the  law  of  tender, 
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subject  to  the  restriction  that  they  should  make  such  ten- 
der to  consist  ouly  of  gold  and  silver  coin. 

Under  those  provisions  the  state  could  say  what  coins 
should  or  should  not  be  used  for  such  purpose.  The  states 
were  bound  by  the  restriction  in  the  federal  constitution 
to  use  gold  and  silver  coin  as  the  medium  of  payment,  and 
they  were  to  take  the  coins  so  used  at  the  value  fixed  by 
congress ;  but  further  than  that  the  constitution  gave  to 
congress  no  express  power  to  interfere. 

Notwithstanding  this,  it  appears  from  the  acts  of  con- 
gress, beginning  with  the  act  of  1793,  and  afterwards  on 
various  occasions,  that  congress  has  by  statute  declared 
what  foreign  coins  should  or  should  not  be  used  for  such  a 
purpose.  It  is  also  to  be  observed  that  in  this  state  no 
act  has  at  any  time  been  passed  by  the  legislature  of  the 
state  since  the  adoption  of  the  constitution  of  the  United 
States,  declaring  what  should  constitute  a  legal  tender. 

Still,  I  suppose  the  power  to  legislate  on  this  subject 
within  the  restriction  in  the  constitution  of  the  United 
States,  remains  with  the  states.  If  the  legislature  should 
pass  a  law  on  the  subject,  they  have  the  power  to  allow 
other  foreign  coins  than  those  specially  defined  by  congress 
to  be  used  for  such  a  purpose  at  the  value  fixed  by  congress 
therefor,  but  they  could  not  declare  these  notes  of  the  gov- 
ernment of  the  United  States  to  be  a  legal  tender  for  debts. 
Any  such  provision  would  be  a  violation  of  the  constitu- 
tional provision  above  referred  to.  It  is  difficult  to  adopt 
the  conclusion  that  the  framers  of  the  constitution  intended 
that  congress  should  have  authority  to  provide  that  a  ten- 
der might  be  made  in  any  other  money  than  the  constitu- 
tion of  the  United  States  permitted  the  states  to  designate 
by  law  for  that  purpose.  On  the  contrary,  the  presumption 
from  this  restriction  on  the  legislation  of  the  states  is,  that 
it  was  intended  to  make  coin  and  nothing  else  the  medium 
to  be  used  for  a  legal  tender  in  payment  of  debts.  Any 
other  would  lead  to  the  strange  anomaly,  that  while  the 
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states  provide  by  law  that  nothing  but  gold  and  silver 
should  be  a  legal  tender  for  debts,  congress  could  pass  a 
law  providing  a  substitute  for  coin,  which  if  the  state  di- 
rected should  be  so  received,  their  legislation  would  be 
void,  as  directly  violating  the  constitution  of  the  United 
States. 

Nor  do  I  see  that  there  is  any  necessary  connection  be- 
tween compelling  individuals  to  receive  the  notes  of  the 
United  States  in  payment  of  debts  due  them,  with  the  isssue 
of  them  by  the  government  for  the  payment  of  the  debts 
of  the  government.  Congress  has  the  power  to  adopt 
such  measures  as  may  be  necessary  to  pay  the  debts  in- 
curred in  any  manner  for  the  government,  but  it  by  no 
means  follows  that  to  give  such  notes  a  higher  value,  they 
may  compel  individuals  to  receive  them  in  exchange  for 
property  or  debts  due  them  without  their  consent. 

The  same  argument  would  allow  congress  to  take  from 
the  banks  or  from  individuals  the  coin  necessary  to  pay 
the  interest  on  the  public  debt,  and  to  repay  therefor  the 
notes  issued  by  the  government.  It  is  just  as  necessary  to 
maintain  the  credit  of  the  government,  that  the  interest 
should  be  paid  in  coin,  as  it  is  to  give  credit  to  the  notes 
issued  by  the  government  by  compelling  individuals  to  re- 
ceive them  in  payment  of  debts. 

This  question  seems  to  have  been  a  subject  of  discussion 
in  the  convention  that  formed  the  constitution.  As  origi- 
nally reported,  the  clause  giving  the  power  to  coin  money 
contained  the  words,  "  and  emit  bills  on  the  credit  of  the 
United  States." 

A  motion  was  made  to  strike  out  these  words,  and  it  was 
opposed  by  others,  as  possibly  necessary  in  some  emergen- 
cies. 

Mr.  Madison  suggested  that  it  would  be  sufficient  to  pro- 
hibit making  them  a  legal  tender.  The  striking  out  was 
urged  both  to  prevent  their  being  made  a  legal  tender,  and 
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to  remove  the  possibility  of  an  issue  of  paper  money  by  the 
government. 

The  words  were  stricken  out  by  a  vote  of  nine  states  to 
two.  If  the  arguments  of  the  members  of  the  convention 
were  entitled  to  weight  in  the  decision  of  this  question, 
it  would  seem  to  establish  that  the  intent  was  not  to  confer 
such  a  power  on  the  government.  (Madison's  Papers,  Zd 
vol.,  p.  1344.) 

This  idea  was  also  fully  stated  by  Mr.  Webster,  when  he 
said,  "  most  unquestionably  there  is,  and  there  can  be  no 
legal  tender  in  this  country,  under  the  authority  of  this 
government  or  any  other,  but  gold  and  silver.  This  is  a 
constitutional  principle,  perfectly  plain  and  of  the  very 
highest  importance.  The  states  are  expressly  prohibited 
from  making  anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts ;  and  although  no  such  express  prohibition 
is  applied  to  congress,  yet  as  congress  has  no  power  granted 
to  it  but  to  coin  money  and  to  regulate  the  value  of  foreign 
coins,  it  clearly  has  no  power  to  substitute  paper  or  any- 
thing else  for  coin  as  a  tender  in  payment  of  debts  and  to 
discharge  contracts."  *  *  * 

The  constitutional  tender  is  the  thing  to  be  preserved, 
and  it  ought  to  be  preserved  sacredly  under  all  circum- 
stances, (kth  vol.  Webster's  Works,  p.  271.)  And  again  he 
says  :  I  am  of  the  opinion,  then,  that  gold  and  silver,  at 
rates  fixed  by  congress,  constitute  the  legal  standard  of 
value  in  this  country,  and  that  neither  congress  nor  any 
state  has  authority  to  establish  any  other  standard,  or  to 
displace  this,  (kth  vol.  Webster's  Works,  p.  280.) 

It  was  argued  on  the  part  of  the  plaintiff,  that  the  sec- 
tion which  confers  authority  on  the  government  of  the 
United  States  to  coin  money,  regulate  the  value  thereof, 
and  of  foreign  coins,  was  sufficiently  comprehensive  to  in- 
clude the  power  to  make  paper  money  a  legal  tender.  I  am 
not  able  to  adopt  that  conclusion.  The  coining  of  money 
has  never  been  construed  as  including  the  issue  of  a  paper 
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currency.  Coin  and  coinage  are  understood  to  be  the 
stamping  of  metal  in  some  way  so  as  to  give  them  currency, 
but  is  not  applied  to  any  other  material ;  and  to  regulate 
its  value  merely  applies  to  the  fixing  the  value  of  that 
which  has  been  so  coined,  whether  it  be  domestic  or  for- 
eign coin.  I  can  see  no  connection  between  the  right  and 
power  to  coin  money  and  regulate  its  value,  and  the  power 
to  compel  persons  to  take  paper  money  on  discharge  of  a 
contract ;  and  there  is  no  ground  upon  whicli  the  act  of 
congress  can  be  sustained  in  connection  with  this  power. 

It  has  been  suggested  that  this  power  might  be  exercised 
under  the  powers  necessary  to  be  resorted  to  in  time  of  war, 
for  the  support  of  the  army  and  navy  and  the  protection 
of  the  country  against  invasion.  But  there  is  nothing 
under  this  head  giving  any  more  authority  than  for  the 
support  of  the  government  under  any  other  department. 

If  the  government  in  time  of  war  needed  individual  pro- 
perty, and  took  possession  of  it  by  force,  the  owner  would 
be  entitled  to  full  compensation  therefor  from  the  govern- 
ment. But  for  such  a  purpose  the  government  could  no 
more  transfer  the  property  of  one  man  to  another  for  less 
than  its  value,  than  they  could  do  so  to  provide  means  for 
carrying  the  mails  or  paying  the  ordinary  expenses  of  gov- 
ernment. 

There  may  be  another  view,  however,  of  this  question, 
which,  as  applied  to  contracts  made  after  the  passage  of 
the  law,  might  make  these  bills  a  proper  medium  of  pay- 
ment. The  act  declares  them  to  be  lawful  money  of  the 
United  States,  and  as  such  they  might  be  used  in  the  pay- 
ment of  debts  which  were  payable  in  such  lawful  money, 
and  probably  in  all  debts  contracted  after  the  passage  of 
the  act,  in  the  absence  of  any  statutory  provision  of  the 
state  prescribing  what  should  be  a  legal  tender  for  debts. 
I  do  not  deem  it  necessary,  however,  to  decide  upon  this 
question  in  the  present  action,  as  there  are  other  reasons 
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which  relieve  me  from  the  further  examination  of  this 
branch  of  the  case. 

Conceding  that  congress  has  power  to  pass  a  law  making 
paper  money  a  legal  tender,  is  this  statute  retrospective  in 
its  operation  ? 

It  is  a  settled  principle  in  the  construction  of  statutes, 
not  to  give  them  such  an  interpretation  as  will  make  them 
retrospective,  unless  the  act  declares  that  it  shall  have  such 
an  effect,  or  it  is  so  worded  it  can  have  no  meaning  unless 
it  is  so  applied. 

The  provisions  of  this  statute  would  be  satisfied  by  hold- 
ing it  to  be  simply  prospective  in  its  operation.  Upon 
contracts  made  after  its  passage,  less  injustice  would  be 
done  by  enforcing  its  provisions.  They  were  known  when 
such  contracts  were  made,  and  we  may  conclude  that  they 
were  made  in  reference  to  the  statute.  But  to  apply  them 
to  contracts  made  previous  to  its  passage,  might  work 
gross  injustice,  and  should  require  in  the  statute  a  clear 
expression  of  the  intent  of  the  legislature  before  such  a  con- 
struction is  adopted.  A  reference  to  the  present  condition 
of  the  currency  will  show  at  once  such  injustice.  Con- 
tracts which  were  made  when  gold  and  silver  were  the 
only  legal  means  of  paying  debts,  would,  under  an  applica- 
tion of  those  provisions,  be  payable  in  a  currency  much 
less  valuable  in  the  market,  and  in  many  instances,  espe- 
cially of  contracts  made  abroad,  would  result  in  serious 
loss,  if  not  ruin. 

In  this  state  there  have  been  repeated  decisions  that 
acts  of  a  legislature  should  be  construed  as  only  operating 
prospectively,  unless  they  clearly  show  that  a  contrary  in- 
terpretation should  be  given  them. 

In  Dash  agt.  Vankleeck,  (7  John.  R.,  417,  503,)  Ch.  J. 
KENT  says  :  "  It  is  a  principle  in  the  English  common  law, 
as  ancient  as  the  law  itself,  that  a  statute  even  of  its  om- 
nipotent parliament  is  not  to  have  a  retrospective  effect. 
This  was  the  doctrine  as  laid  down  by  BRACTON  and  COKE, 
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and  in  Gilmore  agt.  Shuter,  (2  Mod.,  310,)  it  received  a 
solemn  recognition  in  the  court  of  King's  Bench. 

Various  cases  are  cited  by  the  chief  justice  in  that  case, 
and  among  others  the  case  of  Colder  agt.  Bull,  (3  Dallas, 
386,)  in  which  the  judges  of  the  supreme  court  of  the 
United  States  speak  in  strong  disapprobation  of  all  laws 
operating  retrospectively,  and  that  of  Ogden  agt.  Black- 
ledge,  (2  Cranch,  272,)  where  they  considered  it  plain  that 
a  statute  could  not  retrospect  so  as  to  take  away  a  vested 
right. 

In  Quac/cenbush  agt.  DanJcs,  (1  Denio,  128,  130,)  BRONSON, 
Ch.  J.,  says,  when  laws  are  made  to  act  upon  past  transac- 
tions, they  cannot  fail  to  work  injustice. 

And  again,  it  is  a  well-established  rule  that  a  statute 
shall  not  be  construed  so  as  to  give  it  a  retrospect  beyond 
the  time  of  its  commencement,  and  there  are  many  cases  in 
the  books  where  general  words,  as  comprehensive  as  those 
under  consideration,  have  been  restricted  in  their  influence 
so  as  not  to  reach  past  transactions. 

In  Kunfer  agt.  Kohns,  (5  Hill,  317,)  the  same  rule  is  re- 
cognized as  follows  :  "  I  admit  the  value  of  the  rule  that 
general  words  in  a  statute  which  may  be  satisfied  by  being 
allowed  to  operate  on  contracts  made  subsequent  to  its 
passage,  should,  in  their  application,  be  limited  to  the 
latter." 

And  in  a  later  case,  that  of  Palmer  agt.  Cosely,  (4  Denio, 
374,)  it  is  said  to  be  a  doctrine  founded  upon  general  prin- 
ciples of  law,  that  no  statute  shall"  be  construed  to  have  a 
retrospective  operation  without  express  words  to  that 
effect,  either  by  an  enumeration  of  the  cases  in  which  the 
act  is  to  have  such  retrospective  operation,  or  by  words 
which  can  have  no  meaning  unless  such  a  construction  is 
adopted.  This  latter  case  was  affirmed  in  court  of  appeals, 
(2  Comst.,  p.  182.)  These  cases  from  our  own  courts  fully 
establish  the  position  that  a  statute  must  not  be  construed 
so  as  to  be  retrospective  in  its  operation,  if  it  will  bear  any 
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other  interpretation.  (See  also  Wkitman  agt.  Hapgood,  10 
Mass.,  437  ;  Medford  agt.  Learned,  16  Mass.,  215.) 

There  is  nothing  in  this  act  of  congress  making  it  retro- 
spective. The  provisions  of  the  law  will  be  fully  carried 
out  by  confining  its  operation  to  contracts  made  after  tho 
passage  of  the  law,  if  it  should  be  held  that  such  a  power 
is  possessed  by  congress  to  make  paper  money,  under  any 
circumstances,  a  legal  tender  for  the  payment  of  debts,  or 
if  these  bills,  being  made  lawful  money  of  the  United 
States,  become  thereby  the  medium  of  payment  of  indebt- 
edness created  after  the  passage  of  the  statute. 

As  the  contract  in  this  case  was  made,  and  the  payment 
under  it  matured  before  the  passage  of  the  act  of  February 
25,  1862,  the  same  is  not  affected  by  the  provisions  of  that 
statute.  The  tender,  therefore,  was  not  sufficient,  and  the 
defendant  is  entitled  to  judgment. 

LEONARD,  Justice.  The  primary  question  here  is,  whether 
congress  may  substitute  treasury  notes,  or  the  promises  of 
the  government,  in  the  place  of  gold  and  silver  coin  as 
money  and  a  legal  tender  for  the  payment  of  debts  between 
private  persons  ? 

Another  equally  important  question  is  also  involved.  It 
is,  whether  congress  may  make  such  substituted  medium 
for  the  payment  of  debts  retroactive,  so  that  the  obliga- 
tion of  a  contract  may  be  impaired  by  the  compulsory  lia- 
bility of  a  creditor  to  accept  from  his  debtor  a  new  and 
reduced  standard  of  currency  in  discharge  of  his  debt  ? 

Either  of  these  questions  being  decided  in  the  negative, 
the  judgment  of  this  court  must  be  against  the  right  of  the 
plaintiff  to  require  a  discharge  of  the  mortgage  held  by  the 
defendant. 

It  is  not  insisted  that  there  is  any  express  power  given 
to  congress,  by  the  constitution  of  the  United  States,  to 
pass  such  a  law.  It  would  be  in  vain  to  search  in  that 
instrument  for  any  language  granting  such  an  express 
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power.  It  is  believed  by  the  counsel  for  tbe  plaintiff,  and 
I  may  add,  by  many  learned  judges  and  lawyers,  as  well  as 
by  senators  and  representatives,  that  tbe  power  to  pass  a 
law  of  tbe  character  indicated,  is  justly  and  properly  to  be 
implied  in  order  to  carry  into  execution  other  powers  of 
legislation  expressly  granted  to  congress  by  the  constitu- 
tion. It  must  £e  conceded  that  the  express  powers  given 
to  congress  by  that  instrument,  have  been  greatly  enlarged 
by  the  admission  of  others  by  implication. 

It  is  not  proposed  to  enter  into  any  extended  considera- 
tion, here,  of  the  express  powers  conferred  upon  congress 
by  the  constitution.  The  subject  has  been  fully  and  satis- 
factorily reviewed  in  the  ojpinions  of  my  learned  associates 
in  this  case.  I  entirely  concur  with  them  in  their  reasons, 
as  well  as  in  their  conclusions  ;  but  in  respect  to  a  question 
of  such  momentous  bearing  upon  the  property  and  personal 
rights  of  the  people,  there  seems  to  be  a  propriety  that 
some,  at  least,  of  the  reasons  which  have  controlled  me 
should  be  indicated,  although  I  can  hope  to  add  but  little 
to  the  argument. 

The  highest  judicial  tribunals  concur  that  the  authority 
to  pass  laws  in  congress  cannot  be  implied,  except  for  the 
purpose  of  carrying  into  execution  some  express  power 
which  might  otherwise  fail  of  its  full  effect. 

The  authority  for  the  exercise  of  powers  by  implication 
is  expressly  given  by  the  constitution,  and,  I  may  add,  it 
is  there  limited,  as  well  as  defined. 

The  language  there  used  is,  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers." 

The  implied  powers  to  make  laws  cannot,  however,  be 
invoked,  when  the  act  proposed  is  prohibited,  or  is  incon- 
sistent with  some  other  provision. 

The  implied  power  to  pass  the  act  in  question  has  been 
referred  to  various  express  powers,  according  to  the  inge- 
nuity or  learning  of  its  advocates. 
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It  has  been  attributed  to  the  power  to  borrow  money — 
to  that  authorizing  congress  to  raise  and  support  armies — 
to  provide  and  maintain  a  navy — to  erect  forts,  &c.,  for 
war  purposes — to  impose  taxes,  &c. — to  regulate  commerce 
— to  coin  money  and  regulate  its  value — to  provide  for  the 
common  defence  and  general  welfare  of  the  United  States — 
to  every  power  that  authorizes  the  expenditure  of  money. 

It  would  not  be  difficult,  I  think,  to  show  that  these 
powers  can  be  fully  executed,  as  they  have  been  for  years, 
without  any  necessity  or  propriety  for  an  act  of  congress 
making  governmental  promises  to  pay  money  a  legal  tender 
for  the  payment  of  debts  between  private  persons. 

The  most  vigorous  and  plausible  arguments  offered  have 
defended  the  act  in  question  under  the  war  power,  and  the 
power  to  regulate  commerce.  But  neither  of  these  powers, 
"  for  the  necessary  and  proper  execution  thereof,"  require 
the  interference  of  government  to  compel  private  persons 
to  accept  treasury  notes  in  settlement  of  their  transactions 
between  themselves. 

The  constitution  has  enjoined  upon  congress  a  plain 
duty,  which  is  wholly  inconsistent  with  the  results  neces- 
sarily to  be  produced  by  the  act  in  question.  I  refer  to 
the  obligation  to  furnish  a  uniform  currency.  The  power 
to  coin  money  and  regulate  its  value  is  one  of  the  express 
powers  conferred  upon  congress,  while  to  the  states  it  is 
prohibited  to  exercise  it.  The  several  states  are  restricted, 
in  the  passage  of  laws  directing  what  shall  be  a  legal  ten- 
der for  the  payment  of  debts,  to  gold  and  silver,  while  no 
express  authority  whatever  is  delegated  by  the  federal  con- 
stitution to  congress  upon  that  subject.  The  object  to  be 
attained  by  the  arrangement  of  these  provisions,  it  is  well 
settled,  was  the  establishment  of  a  uniform  currency.  (Sto- 
ry's Com.  on  the  Const.,  §§548,  689,  694,  #c.,  abridged  ed.) 

Treasury  notes  are  in  no  sense  a  uniform  currency.  The 
act  has  now  been  in  force  over  one  year,  and  during  all 
that  time  it  has  been  the  value  of  gold  or  silver  coin,  esti- 
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mated  in  treasury  notes,  which  has  regulated  the  price  of 
commodities.  The  price  of  commodities  shrinks  or  swells 
as  the  price  of  coin  advances  or  recedes,  compared  with 
treasury  notes.  Ever  since  the  formation  of  the  govern- 
ment, money  has  been  coined  from  gold  and  silver,  under 
the  authority  of  laws  enacted  by  congress,  and  such  coin 
has  hitherto  constituted  the  standard  currency  of  the  coun- 
try. That  currency  is  still  in  use  as  money,  not  forbidden 
by  any  law.  It  has  been  and  still  is  a  uniform  currency. 
"While  coin  is  still  in  lawful  use  as  money,  the  act  of  con- 
gress has  declared  that  treasury  notes  shall  also  be  money, 
and  a  legal  tender  for  the  payment  of  private  and  public 
debts.  The  two  kinds  of  money  do  not  hold  the  same  rel- 
ative value.  Are  treasury  notes  the  money  of  which  the 
value  is  to  be  regulated  by  congress  tinder  the  constitu- 
tion ?  In  my  opinion  they  are  not.  The  government  may 
"  coin  money  and  regulate  the  value  thereof."  It  is  not 
notes  or  promises  to  pay  money  that  is  here  referred  to. 
The  question  need  not  be  argued  that  these  two  kinds  of 
money  furnish  no  uniform  currency.  Nor  is  it  necessary 
to  examine  dictionaries  to  define  the  conventional  meaning 
of  the  words  "  coin  "  and  "  money."  Coin  possesses  in- 
trinsic value  when  made  of  the  precious  metals  known  to 
commerce.  Money,  in  the  sense  in  which  it  is  used  in  com- 
mercial transactions,  may  be  coin,  or  the  printed  and  writ- 
ten promises  to  pay  money,  made  by  the  government,  or 
by  banking  institutions,  or  bankers  of  known  credit,  which 
the  community  believe  may  be  converted  into  coin  at  a 
known  or  probable  market  rate.  Such  promises,  when  of 
well  known  and  accredited  character,  do  pass  by  consent 
as  money.  But  they  are  not  the  money  mentioned  in  the 
constitution,  which  the  general  government  alone  is  autho- 
rized to  coin,  and  to  regulate  the  value  thereof,  and  which 
it  is  forbidden  to  the  several  states  to  fabricate.  The  dis- 
tinction between  the  two  kinds  of  money  is  easily  perceived. 
The  treasury  note  is  but  a  promise  to  pay  money,  upheld 
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alone  in  its  currency  by  the  ability  of  the  government  to 
redeem  it,  and  perhaps  also  by  the  lawfulness  of  the  at- 
tempt to  compel  it  to  be  received  in  payment  of  private 
debts.  Coin  is  not  a  promise  or  an  obligation,  but  is  itself 
the  thing  called  money. 

The  stamp  announces  the  denomination  of  the  coin,  and 
it  passes  and  has  credit  for  the  value  or  sum  declared  and 
stamped  upon  its  face.  When  it  is  coined  and  issued,  the 
government  have  parted  with  a  thing  of  actual  value,  which 
has  cost  about  the  sum  impressed  upon  it. 

When  the  government  satisfy  the  people  that  the  reve- 
nue will  be  sufficient  to  insure  the  redemption  of  the  notes, 
no  law  will  be  required  to  compel  the  private  creditor  to 
accept  them  in  payment  from  his  debtor.  If  the  govern- 
ment have  no  such  resources  of  revenue,  immediate  or  pros- 
pective, as  will  justify  the  reasonable  hope  of  the  public 
that  the  treasury  notes  will  be  redeemed,  they  can  possess 
no  uniform  credit  or  currency. 

The  question  is  not  whether  government  may  emit  or 
issue  treasury  notes.  The  right  to  do  so  is  conceded  to  be 
one  of  the  important  powers  which  the  government  may 
exercise  by  implication.  But  it  can  afford  no  argument  to 
sustain  the  act  compelling  these  notes  to  be  received  in 
payment  for  private  debts,  that  this  conceded  power  by 
implication  to  issue  notes  will  be  aided  by  implying  a 
power  to  make  them  a  legal  tender.  There  would  be  no 
boundary  to  implied  powers,  if  this  position-  were  admitted, 
and  a  written  constitution  would  cease  to  be  of  any  impor- 
tance. Written  constitutions  are  not  to  be  wrenched  from 
their  natural  import  by  casuistry,  or  to  suit  the  temporary 
convenience  of  the  times.  Certainly  not  when  their  inter- 
pretation is  submitted  to  the  judiciary.  If  our  constitu- 
tion is  in  any  respect  to  be  wrested  from  the  obvious  mean- 
ing attributed  to  it  for  seventy  years,  let  it  be  done  by  the 
military  alone,  when  civil  jurisdiction  is  suspended,  and 
not  under  the  pretence  of  enacting  a  law. 
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Powers  are  implied,  as  before  observed,  only  when  they 
are  "  necessary  and  proper  for  carrying  into  execution 
some  express  power ;"  not  for  the  purpose  of  executing  an 
implied  power.  The  purpose  for  which  the  legal  tender 
provision  was  adopted  may  be  a  good  criterion  by  which 
to  ascertain  the  proper  express  power  under  which  the 
power  sought  to  be  implied  must  be  exercised,  if  at  all. 

The  object,  so  far  as  it  relates  to  private  debts,  was,  I 
think,  to  secure  for  the  treasury  notes  a  currency  which 
would  supersede  the  necessity  of  borrowing  money  or  coin 
for  the  use  of  the  government. 

By  declaring  treasury  notes  to  be  money,  if  it  can  legally 
be  done,  the  necessity  for  borrowing  is  overcome,  and  the 
government  can  make  it  in  billions  at  a  trifling  expense,  as 
compared  with  the  slow  and  expensive  process  of  acquiring 
and  coining  the  precious  metals.  The  object  was  not  to 
regulate  commerce,  nor  to  coin  money,  nor  to  raise  or  bor- 
row money.  The  relation  of  treasury  notes  to  the  regula- 
tion of  commerce,  or  to  borrowing  money,  is  indirect  and 
consequential,  if  any  exist. 

The  government  neither  borrow  or  raise  money,  nor  is 
it  directly  benefited  by  compelling  its  citizens  to  accept 
treasury  notes  in  payment  of  private  debts.  The  private 
creditor  loses,  but  the  government  do  not  receive  what  he 
has  lost.  If  the  loss  of  the  private  creditor  were  received 
by  the  government,  it  would  be  a  forced  loan.  Although 
unlawful,  the  hope  of  repayment  would  then  remain,  be- 
cause, having  received  the  consideration,  the  government 
would  be  under  an  equitable  obligation  to  make  payment. 

The  power  to  regulate  the  currency,  if  it  exists,  is  an 
implied  power,  derived  from  the  provision  authorizing  the 
coinage  of  money  and  the  regulation  of  the  value  of  the 
coin,  and  the  prohibition  to  the  states  of  the  right  to  make 
anything  but  gold  and  silver  coin  a  legal  tender  for  the 
payment  of  debts.  These  powers  were  incorporated  into 
the  federal  constitution  to  impose  the  duty  upon  the  gov- 
VOL.  XXV.  8 
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eminent  of  furnishing  a  uniform  currency,  and,  in  effect, 
thereby  to  regulate  it,  so  far  as  it  is  or  can  be  regulated 
by  uniformity. 

It  seems  to  me  idle  to  attempt  any  demonstration  of  the 
position  that  the  printing  of  treasury  notes,  or  the  promises 
of  the  government  to  pay  money,  is  not,  in  any  reasonable 
sense,  a  coinage  of  money.  Upon  such  a  principle,  if  ac- 
knowledged, the  government  might  in  a  short  time  find  it 
desirable,  and  would,  perhaps,  claim  the  right,  under  some 
implied  constitutional  prerogative,  to  restrain  all  banking 
institutions  from  issuing  any  promissory  notes  to  circulate 
as  money,  in  order  to  preserve  the  currency  of  the  trea- 
sury notes  with  the  public. 

Treasury  notes  do  not  constitute  a  uniform  currency. 
Two  kinds  of  money  are  now  in  circulation.  One,  the  hard 
money  known  to  the  constitution  ;  the  other  a  paper  money, 
deriving  its  character  as  money  solely  from  a  statute  that 
forfeits  the  rights  of  the  private  creditor,  whenever  he 
insists  upon  payment  in  the  coin  mentioned  as  money  by 
the  constitution. 

The  value  of  treasury  notes  fluctuates  from  day  to  day, 
as  the  prospect  of  the  amount  required  to  be  issued  for  the 
convenience  of  the  government  increases  or  diminishes,  or 
as  the  probable  resources  of  the  government  keep  pace 
with  its  growing  liabilities. 

The  right  of  the  .private  creditor  to  insist  upon  his  time- 
honored  and  guaranteed  privilege  under  the  constitution 
to  be  paid  in  coin,  has  been  violated. 

The  creditor  is  despoiled  for  the  benefit  of  the  debtor. 
The  currency  of  the  country,  if  such  it  be,  is  debased.  Com- 
merce is  paralyzed,  for  the  trader,  the  manufacturer  or  the 
contractor  knows  not  what  price  the  merchandise  which 
he  contracts  to-day  to  purchase,  make  or  deliver,  will  bear 
a  month  hence. 

It  seems  clear  to  me  that  the  act  in  question  is  incon- 
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sistent  with  the  duty  imposed  by  the  constitution  upon  the 
government  to  furnish  a  uniform  currency.  The  power  to 
make  such  a  law  cannot  be  implied.  It  has  no  existence. 

Laws  can  be  enacted  only  for  the  general  welfare.  This 
one  operates  injuriously  upon  the  creditor  portion  of  our 
citizens.  It  gives  to  the  debtor  advantages  for  which  he 
affords  to  his  creditor  no  equivalent. 

Congress  may  not  weigh  or  balance  its  discretion  in  the 
exercise  of  implied  powers,  except  where  they  are  neces- 
sary or  proper  for  the  execution  of  express  powers.  None 
are  given,  in  my  opinion,  which  can  sustain  this  act  by 
implication,  because  it  is  subversive  of  the  paramount  ob- 
ligations to  furnish  a  uniform  currency. 

I  concur  fully  in  the  opinion  of  Justice  INGRAHAM,  in  this 
case,  in  respect  to  the  operation  of  the  act  of  congress  upon 
prior  contracts.  It  clearly  impairs  the  obligation  of  such 
contracts.  That  branch  of  the  case  has  been  so  fully  con- 
sidered by  him,  that  I  deem  it  unnecessary  to  add  anything 
to  what  has  been  already  so  well  said. 

Reference  is  due  to  the  decision  recently  made  by  the 
justices  of  this  court,  in  the  seventh  district,  where  those 
learned  justices  have  arrived  at  a  different  judgment  upon 
this  question,  although  the  decision  is  not  yet  to  be  found 
in  any  volume  of  reported  cases.*  While  I  concede  that 
uniformity  of  decision  throughout  the  state  is  desirable, 
and  that  the  leading  decision  upon  a  new  question  ought 
generally  to  be  regarded  as  the  ruling  precedent  until  it 
has  been  reversed  or  overruled,  it  is  obvious  that  the  right 
of  dissenting  from  an  erroneous  decision  cannot  reside  only 
with  the  justices  of  the  district  where  it  was  pronounced: 

The  circumstance  that  the  leading  opinion  in  this  case 
was  prepared  before  the  decision  in  the  seventh  district 
was  pronounced,  and  my  conviction  that  the  principles 
upon  which  that  case  has  been  decided  are  wholly  untena- 

•  Since  reported,  ante,  p.  17. 
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ble,  impels  me  to  concur  with  my  brethren  who  heard  this 
case,  in  disregarding  that  decision  as  controlling  authority 
here. 

The  defendant  must  have  judgment,  with  costs. 

PECKHAM,  J.  I  concur  in  the  result  of  the  opinion  of  the 
chief  judge.  The  clause  in  the  act  of  congress,  now  under 
consideration,  reads  as  follows  :  "  That  the  secretary  of  the 
treasury  is  hereby  authorized  to  issue,  on  the  credit  of  the 
United  States,  $150,000,000  of  United  States  notes,  not 
bearing  interest,  payable  to  bearer,  at  the  treasury  of  the 
United  States,  and  of  such  denominations  as  he  may  deem 
expedient,  not  less  than  $5  each,  provided  that  such  notes 
herein  authorized  shall  be  receivable  in  payment  of  taxes, 
internal  duties,  debts  and  demands  of  every  kind  due  to  the 
United  States,  except  duties  on  imports,  and  of  all  claims 
and  demands  against  the  United  States  of  every  kind  what- 
soever, except  for  interest  upon  bonds  and  notes,  which 
shall  be  paid  in  coin,  and  shall  also  be  lawful  money  and  a 
legal  tender  in  payment  of  all  debts,  public  and  private, 
within  the  United  States,  except  duties  on  imports  and 
interest  as  aforesaid." 

It  is  insisted  that  congress  had  no  constitutional  autho- 
rity to  pass  this  law,  so  far  as  respects  the  clause  that 
makes  these  notes  "lawful  money  and  a  legal  tender  for 
private  debts." 

Congress  is  not  sovereign  on  all  subjects  of  legislation. 
So  far  as  the  constitution  of  the  United  States  vests  power 
in  congress  to  legislate,  it  is  supreme  and  absolute,  but  no 
further.  The  tenth  article  declares  that  "  the  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor 
prohibited  \>y  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people." 

The  power  to  pass  this  law,  then,  must  have  been  affirm- 
atively conferred  upon  congress  in  terms,  or  it  must  be, 
under  another  clause  in  the  constitution,  "  necessary  and 
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proper  for  carrying  into  execution  "  the  powers  expressly 
conferred. 

Has  congress  the  power  to  pass  this  law,  making  its  notes 
money  and  a  legal  tender  for  private  debts  ? 

The  provisions  of  the  constitution  bearing  directly  upon 
the  subjects  of  what  is  money,  and  what  power  may  fix  its 
value,  are  the  following: 

The  eighth  section  of  the  first  article  provides  that 
"  congress  shall  have  power  to  coin  money,  regulate  the 
value  thereof  and  of  foreign  coin,  and  fix  the  standard  of 
weights  and  measures." 

The  tenth  section  of  the  same  article  provides  that  "  no 
state  shall  coin  money,  emit  bills  of  credit,  make  anything 
but  gold  and  silver  coin  a  tender  in  the  payment  of  debts, 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts." 

These  are  all  the  provisions  of  the  constitution  in  terms 
touching  this  power. 

It  is  insisted  here  that  this  provision  "  to  coin  money  " 
confers  in  terms  the  power  to  make  paper  money.  That 
the  power  of  the  government  is  confined  to  coin  is  proved  : 
1.  By  the  plain  meaning  of  the  words.  2.  By  their  consti- 
tutional meaning,  as  used  in  the  constitution.  3.  By  the 
undisputed  interpretation  of  all  courts  and  commentators 
up  to  the  passage  of  this  act.  4.  By  the  history  of  this 
clause  of  the  constitution,  showing  that  its  framers  intended 
to  exclude  paper  money  and  all  power  to  issue  it.  5.  By 
the  evils  to  be  remedied.  6.  By  the  universal  practice  of 
the  government,  from  its  organization  up  to  the  passage  of 
this  act,  in  harmony  with  this  view. 

Counsel  insist  that  the  definition  of  money,  as  given  in 
the  dictionaries,  includes  paper  as  well  as  coin.  I  under- 
stand it  entirely  otherwise.  The  words  "  to  coin  money," 
when  used  together,  have  never,  so  far  as  I  can  learn,  in 
any  place,  by  any  commentator,  court  or  linguist,  been  used 
to  express  or  refer  to  anything  but  coin. 
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Many  things  are  frequently  called  money,  and  used  for 
or  in  the  place  of  money.  Coin  alone  is  regarded  as  money 
"  among  all  modern  commercial  nations." 

"  To  coin,"  means  "  to  stamp  a  metal  and  convert  it  into 
money  ;  to  mint." 

But  it  is  said  by  counsel,  and  correctly  too,  that  "  to 
coin  "  sometimes  means  to  make,  as  "  to  coin  words  ;  "  and 
I  may  add,  "  money  "  also  means  "  wealth."  Then  congress 
would  have  power  to  make  wealth,  and  its  power  in  all  that 
department  would  be  without  limit.  Thus  it  could  monopo- 
lize all  the  mercantile  business,  arts  and  trades,  as  well  as 
the  farming  of  the  country,  to  attain  that  end.  To  such 
absurdities  does  a  departure  from  the  plain  sense  of  the 
constitution  readily  lead. 

Again,  "  to  coin  money  "  refers  to  coin,  and  to  coin  only, 
not  alone  in  the  English  language,  in  its  plain  and  natural 
sense,  but  in  the  language  of  the  constitution  as  there 
used. 

Counsel  concede,  as  the  truth  is,  that  these  treasury 
notes  are  "  bills  of  credit."  They  are  so  referred  to  in  the 
constitution,  they  are  there  called  "  bills  of  credit,"  but 
they  are  never  called  money.  To  congress  is  given  power 
"  to  coin  money."  The  states  are  forbidden  "  to  coin 
money  "  or  "  emit  bills  of  credit,"  thus  referring  to  bills  of 
credit  as  to  a  different  thing  from  money  ;  otherwise,  pro- 
hibiting the  coining  of  money  would,  of  itself,  have  pro- 
hibited the  issuing  of  bills  of  credit.  To  congress  is  given 
power  "  to  coin  money,  regulate  the  value  thereof  and  of 
foreign  coin."  The  words,  "  to  regulate  the  value  thereof," 
not  only  in  their  connection  but  their  sense,  plainly  refer 
to  the  regulation  of  the  value  of  coin,  not  of  bills  of  credit. 
Is  it  not  almost  an  absurdity  to  speak  of  regulating  the 
value  of  a  note  issued  by  government  ?  It  is  appropriate 
language  when  applied  to  coin.  Government  may  regulate 
its  value,  but  a  treasury  note,  like  any  other  promissory 
note,  always  promises  to  pay  something,  expressly  or  by 
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implication,  and  its  value  will  ever  chiefly  depend  upon  the 
responsibility  of  its  makers.  Coin  promises  nothing;  its 
value  is  regulated  and  stamped  upon  its  face. 

Again,  until  the  passage  of  this  act,  I  believe  it  had  never 
been  supposed  by  any  court,  or  by  any  judge  of  any  court, 
that  this  power  "  to  coin  money"  had  reference  to  anything 
but  to  a  metallic  currency. 

They  have  been  regarded  as  so  plain  and  clear  that 
judges  and  commentators  upon  the  constitution  have  uni- 
1  minly  assumed  them  to  refer  to  coin  only. 

Mr.  Justice  DANIEL,  in  delivering  the  opinion  of  the 
supreme  court  of  the  United  States  in  reference  to  the  pro- 
visions of  an  act  of  congress  punishing  the  offence  of  im- 
porting spurions  coin,  said  :  "  They  "  (the  provisions  of  the 
act)  "  appertain  rather  to  the  execution  of  an  important 
trust  invested  by  the  constitution,  and  to  the  obligation  to 
fulfill  that  trust  on  the  part  of  the  government,  namely,  the 
trust  and  the  duty  of  creating  and  maintaining  a  uniform 
and  pure  metallic  standard  of  value  throughout  the  Union. 
The  power  of  coining  money  and  regulating  its  value  was 
delegated  to  congress  for  the  very  purpose,  assigned  by 
the  framers  of  that  instrument,  of  creating  and  preserving 
the  uniformity  and  purity  of  such  a  standard  of  value,  and 
on  account  of  the  impossibility,  which  was  foreseen,  of 
otherwise  preventing  the  inequalities  and  the  confusion  ne- 
cessarily incident  to  different  views  of  policy,  which  in 
different  circumstances  would  be  brought  to  bear  upon  this 
subject."  ( United  States  agt.  Marigold,  9  How.  U.  S.  R., 
560.) 

Mr.  Justice  STORY,  in  his  commentaries  on  this  clause, 
says :  "  The  grounds  upon  which  the  power  to  coin  money 
and  regulate  the  value  of  foreign  and  domestic  coin,  as 
granted  to  the  national  government,  cannot  require  much 
illustration  to  vindicate  it."  So  plain  did  Justice  STORY 
here  regard  the  clause  as  referring  to  coin,  that  he  refers 
to  it  according  to  its  sense  and  meaning,  as  to  coin  money, 
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"  and  to  regulate  the  value  of  foreign  and  domestic  coin," 
instead  of  using  the  literal  words  of  the  constitution,  viz : 
regulate  the  value  "  thereof."  Further,  he  adds :  "  The 
object  of  the  power  is  to  produce  uniformity  of  value 
throughout  the  Union,  and  thus  to  preclude  us  from  the 
embarrassments  of  a  perpetually  fluctuating  and  variable 
currency."  (2  Story  Com.  on  Constitution,  §  1118.) 

I  make  more  comment  on  this  provision  than  it  seems  to 
me  to  deserve,  because  one  of  the  judges  of  the  seventh 
district,  where  this  act  in  all  its  parts  has  just  been  held 
to  be  constitutional,  bases  his  opinion  chiefly  upon  the 
clause  "  to  coin  money,"  insisting  that  that  clause  gave 
power  to  issue  paper  money.  But  his  colleague,  though 
arriving  at  the  same  result,  repudiated  the  position  and 
proved  its  fallacy.  After  referring  to  the  clause  giving 
power  to  congress  to  coin  money,  &c.,  and  to  the  prohibi- 
tion to  the  states  to  coin  money,  emit  bills  of  credit,  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts,  &c.,  he  says  :  "  These  two  provisions,  construed  to- 
gether, most  conclusively  show,  I  think,  that  it  was  the 
purpose  of  the  framers  of  the  constitution  to  give  to  the 
national  government  exclusive  control  of  the  currency  of 
the  country,  and  to  secure  thereby  one  currency  for  the 
whole  country,  one  national  uniform  currency.  But  that 
currency  most  evidently  was  to  be  a  metallic  one.  The 
money  of  the  constitution  it  seems  to  me  very  clear  was  to 
be  hard  money,  metallic  money.  It  was  to  be  coined  from 
metals  which  had  an  intrinsic  value  in  commerce  through- 
out the  civilized  world." 

Other  reasons  confirming  this  view  will  be  given  in  an- 
other place,  as  they  cover  broader  ground. 

But  if  the  power  to  make  these  notes  a  legal  tender  for 
private  debts,  in  other  words,  to  make  them  money,  be  not 
found  in  the  clause  under  consideration,  it  is  insisted  that 
it  is  found  in  the  general  clause  giving  to  congress  power 
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to  pass  "all  laws  Accessary  and  proper  far  carrying  into 
execution  "  the  express  powers  granted  to  them. 

This  clause  has  never  been  regarded  by  lawyers  or  judges 
as  conferring  any  additional  powers  whatever  upon  con- 
gress. 

Hamilton,  in  the  thirty-third  number  of  the  Federalist, 
in  discussing  this  clause,  and  answering  objections  to  it, 
said  :  "  And  it  is  expressly  to  execute  these  powers"  (the 
special  powers  granted  by  the  constitution)  "  that  the 
sweeping  clause,  as  it  has  been  affectedly  called,  authorizes 
the  national  legislature  to  pass  all  necessary  and  proper 
laws.  If  there  be  anything  exceptionable,  it  must  be  sought 
for  in  the  specific  powers  upon  which  this  general  declara- 
tion is  predicated.  The  declaration  itself,  though  ft  may 
be  chargeable  with  tautology  or  redundancy,  is  at  least  per- 
fectly harmless.  But  suspicion  may  ask,  why  then  was  it 
introduced  ?  The  answer  is,  that  it  could  only  have  been 
done  for  greater  caution,  to  guard  against  all  caviling 
refinements  in  those  who  might  feel  a  disposition  to  curtail 
and  evade  the  legitimate  authorities  of  the  Union."  What 
specific  power,  then,  is  this  law  necessary  and  proper  to 
execute  ?  It  is  insisted  that  this  power  is  "  necessary  and 
proper"  to  execute  nearly  all  the  powers  expressly  confer- 
red upon  congress.  It  is  claimed  as  necessary  and  proper 
to  execute  the  power, 

I.  "  To  levy  and  collect  taxes,"  &c. 

II.  "  To  borrow  money  on   the  credit  of  the  United 
States." 

III.  "  To  regufete  commerce  -with  foreign  nations  and 
among  the  several  states,"  <fcc. 

IV.  "  To  regulate  the  value  of  money." 

It  might,  perhaps,  with  equal  plausibility  be  claimed 
under  the  clause  giving  to  congress  the  power, 
"  To  raise  and  support  armies,"  or 
"  To  provide  and  maintain  a  navy." 
Indeed,  I  perceive  it  is  claimed  under  the  two  latter 
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clauses,  in  a  great  degree,  in  the  opinion  of  Judge  SMITH, 
in  the  case  before  referred  to. 

I.  As  to  the  power  to  levy  and  collect  taxes.     All  the 
interest  the  government  has  in  the  collection  of  taxes  is, 
to  see  that  they  are  collected  in  some  proper  medium.     If 
they  may  receive  something  else  as  money,  then  they  may 
be  interested  in  deciding  what  they  shall  so  receive.    That 
has  no  connection  with  or  relation  to  what  private  persons 
shall  receive  for  their  dues,  and  therefore  a  law  as  to  what 
private  persons  should  receive  for  their  demands  could  not 
be  necessary  or  proper  to  collect  taxes. 

II.  To  borrow  money  on  the  credit  of  the  United  States. 

Considerable  stress  is  laid  upon  this  clause  as  a  founda- 
tion for  the  exercise  of  the  power  to  pass  this  law.  The 
argument  is,  that  money  is  absolutely  necessary  to  raise 
and  support  armies  and  to  provide  a  navy.  It  is  not 
claimed  under  the  power  to  raise  armies  and  provide  a 
navy,  upon  any  other  ground  than  upon  the  necessity  of 
having  money  for  these  purposes,  and  that  the  aid  of  this 
act  is  "  necessary  and  proper"  to  borrow  it.  It  therefore 
all  reverts  to  the  power  to  borrow  money.  This  statute 
enacts  and  declares  that  these  treasury  notes  shall  "  be 
lawful  money."  The  argument  then  must  be,  that  money 
is  necessary  to  borrow  money.  The  government  must  make 
or  emit  a  large  amount  of  "  money,"  with  a  view  to  use  to 
borrow  the  same  thing,  viz.,  a  large  amount  of  money.  If 
these  treasury  notes  be  in  fact  and  in  law  money,  there  is 
surely  no  occasion  for  borrowing  at  all.  The  government 
has  only  to  issue  as  much  as  it  may  desire.  It  is  therefore 
only  by  assuming  that  this  act  is  untrue  in  fact  and  in  law  ; 
by  assuming  that  these  notes  are  not  money,  that  the  ques- 
tion can  arise  whether,  under  the  power  to  borrow  money, 
congress  can  enact  that  these  bills  shall  be  a  legal  tender 
for  private  debts.  In  that  case,  however,  the  other  diffi- 
culty arises.  If  it  be  admitted  that  they  are  not  money, 
can  there  be  any  pretence  of  authority  for  declaring  them 
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a  legal  tender  for  private  debts  ?  Could  congress  enact 
that  all  private  debts  should  be  canceled  by  the  payment 
of  one-half  of  the  amount  due  ?  Such  a  power  would 
scarcely  be  claimed.  Have  they  any  more  power,  then,  to 
do  the  same  thing  indirectly,  by  declaring  treasury  notes 
to  be  a  payment,  conceded  for  this  purpose  not  to  be  money, 
when  they  are  not  worth  in  market  more  than  one-half  of 
the  debt  ?  I  said  that  the  power  to  declare  the  extinguish- 
ment of  private  debts  by  the  payment  of  one-half,  could 
scarcely  be  claimed,  yet  I  am  told  that  there  is  no  prohibi- 
tion to  congress  to  the  exercise  of  such  a  power,  and  there- 
fore congress  may  exercise  it.  But  the  answer,  in  the  lan- 
guage of  General  Hamilton,  is  plain.  "  "Why  declare  that 
things  shall  not  be  done,  which  there  is  no  power  to  do  ? 
Why,  for  instance,  should  it  be  said  that  the  liberty  of  the 
press  should  not  be  restrained,  when  no  power  is  given  to 
which  restrictions  may  be  imposed."  (JVb.  84  of  Federalist.) 

But  it  is  said  that  congress  has  power  to  impair  con- 
tracts in  cases  of  bankruptcy,  and  that  the  power  to  do  so 
in  that  case  has  been  judicially  recognized.  Why?  Because 
the  power  to  do  so  was  expressly  granted  by  the  constitu- 
tion, so  far  as  "  uniform  laws  on  the  subject  of  bankrupt- 
cies" would  have  that  effect.  The  power  to  do  so,  other- 
wise or  further,  was  expressly  denied  by  the  learned  judge 
who  gave  the  opinion  of  the  court,  per  COWEN,  J.,  (Kunzle 
agt.  Ko/ians,  5  Hill,  317.)  That  case,  then,  is  an  authority 
against  the  plaintiff,  as  it  holds  that  congress  cannot  pass 
a  law  impairing  the  obligation  of  contracts,  except  by  ex- 
press authority.  It  cannot,  as  is  claimed  here,  do  so  by 
implication. 

But  the  clause  is  to  borrow  money  on  the  credit  of  the 
United  States.  Is  this  part  of  the  law,  making  the  notes 
a  legal  tender  for  private  debts,  in  any  respect  the  "  credit" 
of  the  United  States  ?  It  is  claimed  and  declared  to  be 
money.  Could  the  framers  of  the  constitution  ever  have 
regarded  such  an  enactment  as  a  legitimate  mode  of  bor- 
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rowing  money  on  the  credit  of  the  United  States  ?  as  hav- 
ing any  relation  as  a  means  of  using  the  credit  of  the 
United  States  to  borrow  money  ? 

I  think  it  cannot  be  so  understood.  No  credit  is  had  or 
used — as  the  notes  are  payable  on  presentation,  not  on  time. 
It  is  no  more  an  exercise  of  the  power  to  borrow  money 
than  would  be  the  coining  and  issue  of  gold  coin.  The 
act  of  borrowing  money  by  a  government  or  an  individual, 
and  giving  a  note  therefor,  is  radically  different  from  the 
act  of  issuing  money  to  loan  or  to  pay  to  others.  Congress 
has  power  to  establish  post-offices,  &c.  Appurtenant  to 
that,  and  to  preserve  and  sustain  it,  belongs  the  power  to 
charge  postage.  Congress  may  well  declare  in  what  it  will 
receive  pay  for  transporting  letters,  in  stamps,  silver,  cop- 
per or  bills.  But  it  could  not,  under  that  power,  declare 
what  should  be  money  and  a  legal  tender  for  private  debts, 
nor  attempt  to  regulate  the  currency  of  the  country  among 
individuals.  It  would  not  be  appurtenant  to  the  subject, 
any  more  than  such  a  power  would  be  appurtenant  "  to  bor- 
rowing money  on  the  credit  of  the  United  States,"  or  to 
the  "  laying  and  collecting  of  taxes."  If  declaring  these 
notes  to  be  a  legal  tender,  and  money,  <fec.,  could  be  re- 
garded as  a  means  of  borrowing  money,  still  the  act  would 
be  unconstitutional,  because  the  constitution,  as  I  have 
sought  to  show  by  reason  and  authority,  has  expressly  pro- 
vided and  declared  what  shall  be  money — that  coin  alone 
shall  be  monejr.  It  would  violate  all  rules  of  construction 
to  say  that  general  and  uncertain  words  in  another  clause, 
on  another  subject,  should  nullify  this  express  provision. 

Again  :  why  could  not  congress  enact  that  on  failure  to 
pay  these  treasury  notes,  the  holder  might  levy  upon  and 
sell  any  town  or  city,  and  all  the  property  therein,  or  so 
much  as  might  be  necessary  to  satisfy  the  notes,  and  that 
on  such  sale  the  purchaser  should  have  a  good  title? 
Because  the  mode  and  means  of  raising  the  money  are 
pointed  out  by  the  constitution.  The  citizen  may  be  com- 
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pelled  to  pay  the  last  dollar  of  bis  means.  The  debts  of 
the  general  government  are  a  mortgage  upon  every  dollar 
of  real  and  personal  property  of  every  citizen  of  our  coun- 
try. But  this  property  must  be  converted  into  money, 
must  be  applied,  under  and  pursuant  to  the  provisions  of 
.the  constitution,  by  "  taxes,  excise,"  <fcc.  The  constitution 
has  made  express  provision  for  the  mode  of  taking  the  pro- 
perty of  the  citizen  "  to  pay  the  debts,"  &c.  of  the  United 
States  ;  and  if  no  prohibition  were  found  against  taking  it 
otherwise,  the  right  to  do  so  would  never  be  implied  or 
inferred  from  general  and  doubtful  words  in  another  pro- 
vision upon  another  subject.  So  in  reference  to  this  act 
that  declares  these  notes  to  be  money  and  a  legal  tender, 
<fcc.,  the  constitution,  as  I  have  endeavored  to  show,  has 
expressly  declared  what  shall  be  money — that  coin  should 
be  money.  There  is  an  implied  prohibition  against  any- 
thing else  being  made  money  by  congress. 

Again  :  it  is  said  in  the  able  opinion  of  one  of  the  judges 
in  the  case  before  referred  to,  that  he  concurred  in  the 
remarks  of  Senator  Sumner,  that  "  it  is  difficult  to  escape 
the  conclusion  that  if  congress  is  empowered  to  issue  trea- 
sury notes,  it  may  affix  to  them  such  character  as  shall 
seem  just  and  proper,  declaring  the  conditions  of  their  cir- 
culation, and  the  dues  for  which  they  shall  be  received." 
I  cannot  concur  in  that  view,  and  never  heard  of  any  such 
principle  of  law.  Any  corporation,  municipal  or  other- 
wise, having  power  to  borrow  money  might,  upon  such  a 
principle,  just  as  well  do  the  same  thing. 

The  power  to  give  a  note  to  secure  money  borrowed,  and 
the  power  to  declare  that  note  a  legal  tender  for  private 
debts,  are  radically  different  powers,  and  have  no  necessary 
connection  whatever.  The  statement  of  the  proposition  is 
its  answer. 

The  claim  of  authority  under  the  power  to  regulate  com- 
merce "  with  foreign  nations  and  among  the  several  states," 
I  do  not  think  sufficiently  plausible  to  require  any  remarks, 
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and  Judge  SMITH,  in  his  leading  opinion,  having  found 
nothing  in  that  provision  on  which  to  base  this  power,  I 
do  not  feel  called  upon  to  examine  it. 

To  the  provision  "  to  regulate  the  value  of  money,"  of 
coined  money,  I  have  already  alluded,  as  plainly  having 
reference  to  regulating  the  value  of  coin.  So  congress  has 
practically  interpreted  that  clause  for  three-quarters  of  a 
century,  making  coin  only  a  legal  tender.  In  truth,  it  be- 
came a  legal  tender  by  being  made  money,  and  the  law 
merely  declared  a  legal  consequence — the  exigency  that 
demanded  this  provision,  the  evil  to  be  remedied,  shows  the 
intention  of  the  constitution  not  to  grant  t'o  congress  power 
to  issue  paper  money.  At  the  same  time  this  provision  was 
adopted,  if  there  were  one  evil  complained  of  more  than 
another,  it  was  the  worthless  paper  currency  that  afflicted 
the  country. 

Upon  this  Mr.  Justice  STORY  remarked  :  "  The  history  of 
such  currency  constituted  the  darkest  pages  in  American 
annals,  and  had  been  written  in  the  ruin  of  thousands  who 
had  staked  their  .property  upon  the  public  faith,  always 
freely  given,  and  but  too  often  grossly  violated."  (Briscoe 
agt.  Bank  of  Ken.,  11  Peters  [U.  S.]  R.,  310.) 

The  evils  of  a  paper  currency  the  framers  of  the  consti- 
tution intended  to  avoid  and  prevent.  Under  such  circum- 
stances, it  cannot  be  alleged,  I  think,  with  much  plausi- 
bility, that  they  designed  to  sanction  or  authorize  such  a 
currency  thereafter. 

The  cotemporaneous  history  of  these  provisions  is  to 
the  same  effect,  and  is  correctly  stated  by  Judge  SMITH  as 
follows  : 

"  The  original  section  drafted  and  proposed  to  the  con- 
vention, which  provides  that  congress  may  borrow  money, 
reads  as  follows  :  '  To  borrow  money  and  emit  bills  on  the 
credit  of  the  United  States,'  the  words,  '  and  emit  bills ' 
were  stricken  out,  upon  discussion,  on  the  ground  that  they 
might  seem  to  warrant  or  authorize  the  issuing  of  paper 
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money  by  the  government."  (3  Madison  Papers,  1344.) 
Mr.  Wilson,  who  was  a  prominent  member  of  the  conven- 
tion, said :  "  It  would  have  a  most  salutary  influence  on 
the  credit  of  the  United  States  to  remove  the  possibility 
of  paper  currency."  Mr.  Langdon  said  he  had  rather  re- 
ject the  whole  plan,  than  retain  the  words,  "  and  emit  bills." 
The  words  were  stricken  out  by  a  vote  of  nine  states  to 
two. 

The  practical  construction  of  the  government  denies  this 
power.  This  government,  under  this  constitution,  had  been 
in  operation  over  three-quarters  of  a  century  prior  to  the 
passage  of  this  act.  Its  pecuniary  necessities  had  some- 
times been  very  great.  During  the  last  war  with  Great 
Britain,  then  probably  the  most  powerful  nation  on  the 
earth,  the  treasury  notes  of  the  United  States  were  at  a 
discount  of  fifty  per  cent.  But  daring  all  that  time,  and 
until  the  passage  of  this  act,  no  attempt  to  exercise  any 
such  power  has  ever  been  made. 

This  cannot  but  be  regarded  as  a  strong  practical  inter- 
pretation by  the  framers  of  the  constitution  and  their  suc- 
cessors, that  the  power  asserted  by  this  bill  of  making  notes 
"  money"  and  a  legal  tender  for  private  debts  had  no  autho- 
rity in  that  instrument.  Many  acts  have  been  passed  by 
the  congress  since  1812,  authorizing  the  issue  of  treasury 
notes,  and  they  generally,  if  not  universally,  (excepting 
those  passed  by  the  late  congress)  were  made  receivable 
for  all  debts  due  the  government,  but  never  for  debts  due 
to  individuals.  It  has  been  said  that  making  these  notes 
receivable  for  debts  due  to  the  government,  was  an  exercise 
of  the  power  to  make  them  a  legal  tender  for  private  debts. 
To  my  mind,  the  acts  have  not  the  most  distant  analogy. 
Congress  has  express  power  "  to  dispose  of"  the  property 
of  the  United  States  ;  to  decide  that  they  will  receive  other 
than  money  in  payment  of  debts  to  the  government ;  has 
always  exercised  such  power  ;  has  released  such  debts  with- 
out any  or  with  only  part  payment.  Can  it  be  pretended 
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that  because  one  has  a  right  to  say  what  he  will  recive  in 
payment  of  his  own  debt,  therefore  he  has  the  power  to 
declare  what  others  shall  receive  in  payment  of  their  debts? 
Yet  that  is  the  precise  breadth  of  the  argument. 

So  the  notes  of  the  United  States  Bank  were  made  re- 
ceivable for  debts  due  to  the  government,  for  public  lands, 
&c.,  but  never  between  individuals.  Yet  such  a  privilege 
might  easily  have  been  conferred  upon  the  bank,  and,  in 
the  conscientious  judgment  and  conviction  of  many,  would 
no  doubt  have  been  regarded  as  judicious  legislation,  if  any 
such  power  had  been  supposed  to  exist  in  congress. 

In  fact,  I  feel  entirely  safe  in  saying  that  when  this  pro- 
vision of  this  bill  was  first  proposed  in  congress,  it  struck 
the  great  mass  of  intelligent  men  of  the  country,  laymen  as 
well  as  lawyers,  as  being  wholly  unauthorized  by  the  con- 
stitution. 

It  is  also  said  that  it  is  of  little  moment  that  congress 
should  be  forbidden  the  power  to  issue  treasury  notes  as 
money,  when  they  are  authorized  to  debase  the  coin  to  any 
extent  they  choose,  and  may  thus  attain  the  same  end, 
though  by  a  less  beneficial  and  practical  measure. 

In  the  first  place,  I  deny  the  right  or  power  of  congress 
to  destroy,  under  an  authority  "  to  regulate  "  and  preserve. 
The  framers  of  the  constitution  intended  to  provide  a 
metallic  currency  from  the  precious  metals  known  and  ap- 
preciated among  all  civilized  nations.  To  coin  three  parts 
lead  and  one  part  gold  into  money,  stamp  it  as  money,  and 
declare  it  to  be  gold  by  law,  or  equal  to  gold,  would  not 
only  be  futile,  but  would  be  a  fraud  upon  and  a  gross 
prostitution  of  the  power  to  coin  money.  If  it  be  within 
the  letter,  it  is  wholly  foreign  to  the  spirit. of  the  constitu- 
tion. 

But  in  the  second  place,  such  a  measure  would  be  imprac- 
ticable in  the  present  age.  It  would  be  the  same  species 
of  legislation  as  the  act  under  consideration,  but  not  so 
specious  or  iusiduous.  To  debase  the  current  coin  of  the 
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realm,  (not  in  good  faith  to  regulate  it,)  would  be  an  act 
of  barbarism  belonging  to  past  ages,  and  in  no  more  dan- 
ger of  being  revived  at  this  day,  and  in  a  civilized  land, 
than  there  is  of  establishing  the  worship  of  Egyptian  idols. 
Therefore  that  power  required  no  qualification. 

Thus,  from  the  language  of  the  constitution,  its  grants 
of  power,  its  prohibitions  to  the  states,  the  evils  to  be  reme- 
died, viz  :  delivery  from  "  the  pestilent  effects  of  paper 
money,"  the  uniform  practice  of  congress,  it  is  plain  that 
the  constitution  intended  to  vest  in  congress  "  the  power 
and  the  duty  of  establishing  a  uniform  and  pure  metallic 
standard  of  value  throughout  the  Union,  which  should  not 
be  subject  to  the  ruinous  fluctuations  always  incident  to 
paper  money. 

One  of  the  judges  in  the  seventh  district  says  very  truly  : 
"  The  prohibition  to  the  s'tates  against  issuing  bills  of 
credit,  and  the  refusal  of  the  convention  to  give  to  congress 
express  power  to  issue  such  bills,  must  be  deemed,  I  think, 
indicative  of  the  purposes  and  intent  on  the  part  of  the 
framers  of  the  constitution  to  give  to  nothing  the  character 
and  quality  of  money  except  gold  and  silver  and  other  pre- 
cious metals." 

And  yet  issuing  these  treasury  notes  to  circulate  as  money, 
is  confessedly  "  emitting  bills  of  credit,"  declaring  them  to 
be  money  and  a  legal  tender,  is  confessedly  giving  them  the 
"  character  and  quality  "  of  money. 

Is  it  not,  therefore,  confessedly  a  plain  violation  of  the 
constitution  ? 

Mr.  Justice  STORY  says  the  history  of  paper  money  in  the 
American  colonies  and  states  is  often  referred  to  for  the 
purpose  of  showing  that  one  of  its  great  mischiefs  was  its 
being  made  a  legal  tender  in  the  discharge  of  debts.  (2 
Story's  Com.  on  Const.,  ^  1366.)  Then  he  adds  that  the 
prohibitory  clauses  in  the  constitution  to  the  states  as  to 
coining  money,  emitting  bills  of  credit,  and  tendering  any- 
thing but  gold  and  silver  in  payment  of  debts,  "  are  founded 
VOL.  XXV.  8 
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upon  the  same  general  policy."  The  policy  is  to  provide  a 
fixed  and  uniform  value  throughout  the  United  States. 
That  these  prohibitions  "  are  essential  to  the  establishment 
of  a  uniform  standard  of  value  in  the  formation  and  dis- 
charge of  contracts."  (Same,  §1372.) 

Yet  this  general  policy  for  establishing  a  fixed  and  uni- 
form standard  of  value  "  in  the  formation  and  discharge  of 
contracts  "  is  utterly  abolished  by  this  bill,  which  puts  this 
fluctuating  paper  money  in  the  place  of  the  money  of  the 
constitution,  which  makes  a  new  standard  of  value  for  "  the 
discharge  of  contracts," — a  standard  radically  different 
from  the  "fixed  and  uniform  "  standard  of  the  constitution. 

One  of 'the  judges  in  the  seventh  district  seems  in  a  de- 
gree to  place  this  power  on  the  power  to  carry  on  war.  He 
insists  that  the  government  may  seize  private  property  for 
the  war,  may  take  private  ships  to  make  a  navy;  and  if 
they  may  do  that,  they  may  also,  if  they  deem  it  necessary 
and  proper  to  do  so,  make  their  notes  a  legal  tender  for 
private  debts. 

The  connection  between  the  two  powers  is  not  seen.  If 
property  be  thus  taken,  if  ships  are  thus  taken  for  public 
use,  the  owner  has  a  claim  on  the  government  for  their  full 
value,  as  the  constitution  declares  that  private  property 
shall  not  be  "  taken  for  public  use,  without  just  compensa- 
tion." 

But  if  there  be  any  analogy  in  the  cases,  if  the  tender 
of  these  notes,  at  nearly  fifty  per  cent,  discount,  in  the  pay- 
ment of  private  debts  contracted  before  the  passage  of  the 
act,  thus  making  the  creditor  receive  fifty  cents  in  payment 
for  a  dollar,  can  be  regarded  as  taking  private  property 
for  public  use,  then  such  creditor  would  have  a  claim  on 
the  government  for  the  amount  thus  taken  from  him  by 
force  of  this  law. 

But  it  is  not  pretended  that  he  would  have  any  such 
claim.  His  rights  and  property  are  taken  from  him  with- 
out compensation.  It  is  naked  injustice  to  him,  perhaps, 
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without  the  consolation  of  believing  that  the  public  good 
is  promoted  by  the  sacrifice,  as  it  is  more  than  doubtful 
whether  such  enactments  tend  to  preserve  the  notes  from 
depreciation.  In  the  south,  it  is  said,  the  so-called  Confed- 
erate congress  has  passed  a  legal  tender  law,  but  it  requires 
some  six  to  ten  dollars  of  their  notes  to  buy  one  dollar  in 
gold. 

Congress,  in  our  revolutionary  war,  in  addition  to  de- 
claring that  their  notes  ought  to  be  a  tender  in  payment 
of  all  debts,  and  recommending  the  states  to  pass  such 
tender  laws,  resolved  that,  whoever  should  refuse  this 
paper  in  exchange  for  any  property  "  as  gold  and  silver, 
should  be  deemed  an  enemy  to  the  liberty  of  these  United 
States."  "  This  course  of  violence  and  terror,"  says  Mr. 
Justice  STORY,  "  so  far  from  aiding  the  circulation  of  the 
paper,  led  on  to  still  further  depreciation."  (2  Story  on 
Const.,  §  1359.) 

As  to  past  debts  the  act  is  simply  unjust  ;  as  to  the 
future,  it  is  of  less  consequence,  as  the  owner  of  property 
will  adjust  his  price  to  meet  the  depreciation  of  paper. 

Again  :  one  of  the  judges  in  the  seventh  district  says  : 
14  It  is,  as  I  conceive,  a  fundamental  mistake  that  the  gov- 
ernment of  the  United  States  does  not  possess  as  full,  ample 
and  extensive  powers  to  provide  for  the  4  general  welfare 
and  the  common  defence  '  as  any  other  government  existing 
among  men.  It  possesses  for  this  purpose,  all  the  original 
inherent  power  of  the  people  to  protect  themselves,  and  to 
provide  for  their  self-preservation  and  general  welfare." 

Again  :  "  The  powers  of  our  government  are  none  the 
less  ample  because  they  are  enumerated  in  a  written  con- 
stitution. The  essential  powers  of  governments  are  sub- 
stantially the  same  under  all  forms  of  government,  and  are 
delegated  and  entrusted  to  rulers  to  be  exercised  alike  for 
the  common  good."  He  further  insists  that  this  power 
may  be  exercised  upon  the  principle  that  the  4<  safety  of 
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the  people  is  the  supreme  law,  and  is  the  universal  rule 
among  all  nations  in  time  of  war." 

The  learned  judge  seems  to  have  supposed  that  some 
unlimited  powers  were  conferred  upon  the  general  govern- 
ment by  the  terms  "  common  defence"  and  "  general  wel- 
fare," used  in  the  constitution.  It  was  attacked  by  its 
enemies  at  the  time  of  its  adoption  on  that  alleged  ground, 
and  Mr.  Madison  gave  the  answer,  clear  then  as  now,  among 
other  things,  as  follows  : 

"  It  has  been  urged  and  echoed,  that  the  power  '  to  lay 
and  collect  taxes,  &c.  to  pay  the  debts  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States,' 
amounts  to  an  unlimited  commission  to  exercise  every 
power  which  may  be  alleged  to  be  necessary  for  the  com- 
mon defence  or  general  welfare.  No  stronger  proof  could 
be  given  of  the  distress  under  which  those  writers  labor 
for  objections,  than  their  stooping  to  such  a  misconstruc- 
tion. 

"  Had  no  other  enumeration  or  definition  of  the  powers 
of  congress  been  found  in  the  constitution  than  the  general 
powers  just  cited,  the  authors  of  the  objection  might  have 
had  some  color  for  it ;  though  it  would  have  been  difficult 
to  find  a  reason  for  so  awkward  a  form  for  describing  an 
authority  to  legislate  in  all  possible  cases.  A  power  to 
destroy  the  freedom  of  the  press,  the  trial  by  jury,  or  even 
to  regulate  the  course  of  descents  or  the  form  of  convey- 
ancesj  must  be  very  singularly  expressed  by  the  terms  '  to 
raise  money  for  the  general  welfare.' 

"  But  what  color  can  the  objection  have,  when  a  specifi- 
cation of  the  objects  alluded  to  by  these  general  terms, 
immediately  follows,  and  is  not  even  separated  by  a  longer 
pause  than  a  semicolon  ?  If  the  different  parts  of  the  same 
instrument  ought  to  be  so  expounded  as  to  give  meaning 
to  every  part  which  will  bear  it,  shall  one  part  of  the  same 
sentence  be  excluded  altogether  from  a  share  in  the  mean- 
ing, and  shall  the  more  doubtful  and  indefinite  terms  be 
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retained  in  their  full  extent,  and  the  clear  and  precise 
expressions  be  denied  any  signification  whatever  ?  For 
what  purpose  could  the  enumeration  of  particular  powers 
be  inserted,  if  these  and  all  others  wero  meant  to  be  in- 
cluded in  the  preceding  general  power?  Nothing  is  more 
natural  and  common  than  first  to  use  a  general  phrase  and 
then  to  explain  and  qualify  it  by  a  recital  of  particulars," 
<fcc.  (JVo.  41  Federalist.) 

The  propositions  of  the  learned  judge  just  referred  to, 
adopted  in  practice,  would  constitute  a  despotism  of  the 
most  absolute  character.  ^To  monarchy  could  be  more  ab- 
solute. Such  doctrine  nullifies  all  written  constitutions. 
It  abolishes  all  distinction  between  this  government  and 
those  of  Austria  and  Turkey. 

"  The  public  safety"  and  "  the  general  welfare,"  to  be 
determined  by  the  discretion  of  congress,  destroy  all  limits 
to  congressional  power.  Their  discretion  only  is  thus  made 
the  measure  of  their  authority. 

Hamilton  was  not  what  is  called  a  strict  constructionist 
of  the  constitution.  He  was  as  latitudinarian  as  any.  He 
put  an  extreme  case,  as  confessedly  beyond  the  jurisdiction 
of  congress. 

"  Suppose,"  said  he,  "  by  some  forced  construction  of  its 
authority  (which  indeed  cannot  easily  be  imagined)  the 
federal  legislature  should  attempt  to  vary  the  law  of  de- 
scent in  any  state,  would  it  not  be  evicient  that  in  making 
such  an  attempt  it  had  evaded  its  jurisdiction  and  infringed 
upon  that  of  the  state  ?"  (JVo.  33  Federalist.) 

Yet  this  doctrine  would  enable  congress  to  pass  that 
law.  The  argument  would  be  :  We  are  at  war.  The  na- 
tion wants  men.  The  law  of  primogeniture  would  send 
the  younger  sons  here,  as  in  England,  to  the  army,  for  a 
livelihood.  Therefore  enact  it. 

A  like  reason,  the  supply  of  men,  would  authorize  po- 
lygamy in  the  states  by  an  act  of  congress. 

On  the  contrary,  in  my  judgment  what  congress  may  do 
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to  provide  for  the  public  safety  and  the  general  welfare 
the  constitution  plainly  points  out ;  what  that  instrument 
has  not  given  congress  power  to  do,  its  framers  delibe- 
rately determined  would  not  promote  the  public  safety  or 
result  in  the  general  welfare.  That  true  statesmanlike 
wisdom  would  not  adopt  any  measures  not  authorized  by 
that  constitution. 

In  adopting  it,  the  states  and  the  people  expressed  the 
eame  conviction  and  belief. 

But  it  is  said  that  this  law  is  "  an  imperative  govern- 
mental necessity,"  and  that  fl  the  necessity  creates  the 
law;"  that  it  is  necessary  to  save  the  country  in  this  its 
hour  of  great  peril. 

Is  this  more  than  mere  generality  ?  By  what  authority 
or  with  what  propriety  or  force  is  such  an  assertion  made 
in  the  face  of  the  history  of  such  measures  in  our  own 
country,  which  Justice  STORY  says  has  been  written  "  in 
the  ruin  of  thousands ;"  in  view  of  the  fact  that  the 
framers  of  our  constitution,  fresh  from  the  experience  of 
the  evils  of  such  legislation,  refused  to  give  power  to  con- 
gress to  revive  them ;  in  the  face,  too,  I  believe  I  am  safe 
in  saying,  of  the  judgment  of  every  writer  on  political 
economy  of  the  present  century ;  and  in  the  face  of  facts 
historically  proved  and  this  day  experienced,  that  such 
legislation  has  no  effect  towards  keeping  up  the  credit  of 
the  bills,  none  whatever  as  to  future  debts,  and  that  it  is 
single,  unqualified  injustice  as  to  debts  theretofore  in- 
curred ? 

The  position  is  a  mere  assumption.  Such  claims  have 
always  attended  all  unconstitutional  legislation.  Was  an 
unconstitutional  act  ever  proposed  or  adopted  that  was 
not,  in  the  judgment  or  assumption  of  its  advocate,  indis- 
pensable to  the  "public  welfare,"  or  "  the  public  safety  ?  " 

"  To  relieve  the  distress  of  the  community,"  says  Jus- 
tice McLEAN,  (in  Briscoe  agt.  The  Bank  of  Kentucky,)  "  or 
the  wants  of  the  government,  has  been  the  common  reason 
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for  the  increase  of  a  paper  medium,  at  all  times  and  in  all 
countries.  When  a  measure  of  relief  is  determined  on, 
it  is  never  difficult  to  find  plausible  reasons  for  its  adop- 
tion. And  it  would  seem,  in  regard  to  this  subject,  that 
the  present  generation  has  profited  but  little  from  the 
experience  of  past  ages." 

The  sound,  true  principle  applicable  to  written  consti- 
tutions, declares  that  it  is  wiser  and  safer  for  the  country 
.to  be  guided  by  what  the  constitution  has  provided  for 
the  safety  and  welfare  of  the  country,  than  to  trust  to  the 
discretion  of  congress — to  the  expedients  which  the  ex- 
citement of  the  hour  may  suggest.  If  authority  for  the 
proposed  measure  be  not  found  in  that  instrument,  sound 
principle  and  true  patriotism  alike  declare  that  it  is  not 
wise  or  safe,  and  no  obligation  or  authority  whatever  can 
be  given  or  imposed  by  the  enactment  of  such  a  law. 

According  to  this  doctrine  of  the  learned  judge,  it 
would  be  constitutional  for  congress  to  abolish  the  con- 
stitution and  establish  a  monarchy,  if  in  their  judgment 
it  was  necessary  to  save  the  country. 

There  is  probably  no  right  minded  man  in  this  land 
who  would  not  be  willing  to  submit  to  any  sacrifice,  or 
to  do  anything  in  his  power  consistent  with  integrity  and 
honor,  to  put  down  this  rebellion  and  save  his  country, 
nor  is  there  probably  any  such  man  who  would  not  regard 
the  division  of  his  country  as  substantially  the  loss  of  his 
country. 

Yet  no  such  man  could  be  called  upon  as  a  judge  for 
any  purpose  to  declare  that  to  bo  true  which  he  believed 
to  be  false. 

Congress  may  deem  it  wise,  may  deem  it  a  great  gov- 
ernmental necessity  to  do  here  what  was  occasionally  done 
in  Rome,  viz  :  appoint  a  dictator  with  despotic  power  "  to 
see  that  the  republic  receive  no  detriment."  But  the 
courts  could  scarcely  be  expected  to  pronounce  such  a 
measure  constitutional. 
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But  it  is  said  that  the  courts  have  no  power  to  inquire 
into  the  degree  of  the  necessity  of  any  law. 

No  such  authority  is  claimed.  The  rule  of  interpreta- 
tion applicable  to  that  clause  of  the  constitution  which 
authorizes  congress  to  pass  all  laws  necessary  and  proper 
to  execute  the  powers  expressly  granted,  has  received 
judicial  construction  in  various  cases  in  the  United  States 
court.  A  liberal  rule  was  laid  down  by  Chief  Justice 
MARSHALL,  which  is,  that  the  law  enacted  as  a  means  to 
execute  such  a  power  should  be  "appropriate,  plainly 
adapted  to  that  end,  not  prohibited,  but  consistent  with 
the  letter  and  spirit  of  the  constitution."  (McCulloch  agt. 
State  of  Maryland,  4  Wheat.,  at  p.  482.) 

To  the  same  effect  is  the  opinion  of  General  Hamilton 
given  to  President  Washington  upon  the  constitutionality 
of  a  bank  of  the  United  States. 

"  The  degree  in  which  a  measure  is  necessary  can  never 
be  a  test  of  the  legal  right  to  adopt  it.  That  must  be  a 
matter  of  opinion,  and  can  only  be  a  test  of  expediency ; 
the  relation  between  the  measures  and  the  end,  between 
the  nature  of  the  means  employed  towards  the  execution 
of  a  power  and  the  object  of  that  power,  must  be  the  cri- 
terion of  constitutionality,  not  the  more  or  less  of  neces- 
sity or  utility."  The  doctrine  contended  for  "  does  not 
affirm  that  the  national  government  is  sovereign  in  all 
respects,  but  that  it  is  sovereign  to  a  certain  extent ;  that 
is,  to  the  extent  of  its  specified  powers.  It  leaves,  there- 
fore, a  criterion  of  what  is  constitutional  and  what  is  not 
so.  This  criterion  is  the  end  to  which  the  means  relate 
as  a  means.  If  the  end  be  clearly  comprehended  within 
any  of  the  specified  powers,  and  if  the  means  have  an  ob- 
vious relation  to  that  end,  and  is  not  forbidden  by  any 
particular  provision  of  the  constitution,  it  may  safely  be 
deemed  to  come  within  the  compass  of  the  national  autho- 
rity. 
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There  is  also  this  further  condition,  which  may  mate- 
rially assist  the  decision. 

Does  the-  proposed  measure  abridge  a  pre-existing 
right  of  any  state  or  of  any  individual  ?  (Hamilton's 
Works,  4M  vol.,  105,  #c.) 

But  Gen.  Hamilton  claimed  no  more  power  under  this 
clause  than  congress  would  have  had  without  it.  This 
appears  by  his  writing  in  the  Federalist,  before  quoted, 
and  also  in  his  opinion  just  referred  to. 

The  courts,  then,  have  the  right  to  inquire  whether 
the  law  has  a  "  plain  adaptation"  or  "obvious  relation" 
to  the  execution  of  any  specific  power,  and  whether  it  is 
consistent  with  the  "  letter  and  spirit "  of  other  provi- 
sions of  the  constitution. 

In  conclusion,  I  think  it  quite  plain  and  clear : 

1.  That  congress  has  no  express  power  to  make  these 
notes  a  legal  tender  for  private  debts.     The  power  to  coin 
money  and  regulate  the  value  of  foreign  and  domestic 
coin,  was  confined  in  terms  and  intent  to  coin,  to  metallic 
money.     If  congress  have  any  power  to  pass  a  tender  law 
for  private  debts,  it  was  obtained  from  the  clause,  to  regu- 
late the  value  of  coin,  as  an  incident  of  the  power  to 
regulate,  and  is  confined  to  coin,  to  hard  money,  or  as  a 
learned  judge  terms  it,  "  constitutional  money." 

2.  Congress  has  no  power  to  make  anything  but  money 
a  legal  tender  for  private  debts.     This  law  assumes  to  be 
based  upon  that  position,  and  therefore  enacts  that  these 
treasury  notes  shall  be  "  lawful  money." 

3.  Nor  is  this  provision  valid  as  being  necessary  and 
proper  to  execute  any  special  power  conferred  upon  con- 
gress.    Not  necessary  and  proper  to  enable  congress  to 
borrow  money  on  the  credit  of  the  United  States,  as  it 
certainly  has  no  "plain  adaptation"  or  "obvious  rela- 
tion "  as  a  means  to  that  end.     It  is  in  no  sense  a  bor- 
rowing of  money,  but  on  its  face  a  mere  attempt  to  issue 
money. 
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It  is  not  "  consistent,"  as  a  means  to  that  end,  with  the 
provision  of  the  constitution  which  in  substance  declares 
what  shall  be  money,  and  which  was  intended  to  vest  in 
congress  the  power  and  the  duty  of  "  creating  and  preserv- 
ing "  a  uniform  metallic  standard  of  value  throughout  the 
country.  It  would  substantially  nullify  the  whole  system 
of  currency  established  by  the  constitution.  It  is  wholly 
inconsistent  with  the  spirit  of  the  constitutional  provi- 
sions on  that  subject. 

As  applicable  to  this  case  to  a  prior  debt,  it  is  entirely 
unjust,  and  may  well  be  said  "to  abridge  a  pre-existing 
right."  I  regard  it  as  a  naked  assumption  of  power,  un- 
supported up  to  that  time  by  the  dictum  of  any  court  or 
judge,  or  of  any  commentator  upon  the  constitution,  and 
never  before  assumed  or  attempted  to  be  exercised  by 
congress  from  the  beginning  of  the  government. 

I  am  fully  aware  that  in  the  ultimate  decision  of  this 
case,  interests  of  magnitude  are  involved,  not  for  this  day 
merely,  but  for  a  distant  future.  This,  however,  is  but  a 
preliminary  step  to  its  final  arbitrament  by  the  supreme 
court  of  the  United  States. 

"  Courts  of  law  cannot  select  the  subjects  for  their 
deliberations."  They  can  only  declare  the  law  upon  the 
questions  presented  for  their  adjudication,  according  to 
their  conscientious  convictions.  To  do  otherwise,  would 
simply  destroy  the  usefulness  of  a  court  and  dishonor  its 
judges.  I  recognize  the  doctrine  to  its  full  extent,  that 
a  law  should  be  plainly  and  clearly  unconstitutional,  or 
it  should  be  held  valid.  In  my  judgment,  this  law,  so 
far  as  regards  the  clause  in  controversy,  is  clearly  and 
plainly  unconstitutional  and  void.  Nor  do  I  feel  called 
upon  in  this  instance  to  yield  to  the  authority  of  this 
court,  on  this  question,  in  the  seventh  district,  however 
great  my  respect  for  that  learned  bench. 

Aside  from  the  fact  that  no  two  of  the  learned  judges 
were  able  to  agree  upon  the  ground  on  which  they  sev- 
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erally  based  the  constitutionality  of  the  law,  the  question 
is  now  in  course  of  being  reviewed  in  the  court  of  appeals 
and  will  probably  be  disposed  of  in  that  court  during  the 
present  month  so  that  the  community  can  be  kept  in  sus- 
pense but  a  brief  time  as  to  the  law,  so  far  as  regards  the 
judicial  authority  of  this  state  ;  and,  in  my  judgment,  tho 
latitudinarian  rules  of  construction  of  the  constitution 
of  the  United  States,  adopted  by  this  court  in  the  sev- 
enth district,  as  announced  by  two  of  the  judges,  were 
so  novel  and  so  full  of  peril  to  the  institutions  of  the 
country,  to  its  sound  and  prosperous  constitutional  gov- 
ernment, that  I  did  not  feel  at  liberty  to  allow  them  to 
pass  without  expressing  my  dissent  from  them  as  well  as 
from  the  result  to  which  they  lead. 

Holding,  therefore,  that  these  treasury  notes  are  not 
money,  nor  a  legal  tender  for  private  debts,  it  follows  that 
the  mortgage  is  not  paid,  and  judgment  is  given  for  the 
defendant. 


COURT  OF  APPEALS. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  respondents  agt. 
CORNELIUS  VANDERBILT,  appellant. 

The  building  of  a  crib  or  pier  in  the  waters  of  the  harbor  of  New  York  city  is  a 
public  nuisance,  unless  it  is  authorized  by  some  power  competent  to  confer  such 
authority. 

By  a  resolution  of  the  mayor  and  common  council  of  New  York,  in  May,  1853,  per- 
mission was  given  to  the  defendant  to  widen  a  small  pier  on  the  south  side  of  pier 
No.  1,  North  river,  on  the  southerly  side,  so  as  to  make  the  same  forty  feet  wide, 
and  that  it  be  extended  parallel  with  pier  No.  1  to  the  exterior  line,  at  a  distance 
of  150  feet  from  said  pier,  under  the  direction  of  the  street  commissioner. 

Held,  that  the  mayor  and  common  council  had  no  authority  to  grant  tho  defendant 
such  permission.  It  was  an  erection  in  a  public  harbor  for  private  purposes, 
which  obstructed  the  right  of  the  public  to  the  use  of  navigable  waters,  and  con- 
stituted a  purpresture,  and  per  se  was  a  public  nuisance. 

The  "Act  to  provide  for  the  expense  of  extending  the  battery,  in  the  city  of  New 
York,  and  for  other  purposes,"  passed  March  27th,  1821,  did  not  authorise  the 
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common  council  to  pass  such  resolution,  because  the  erection  was  for  private  pur- 
poses, and  not  for  extending  the  battery. 

The  remedy  to  prevent  the  erection  of  a  purpresture  and  nuisance  in  a  bay  or  navi- 
gable river,  is  by  injunction  at  the  suit  of  the  attorney-general. 

March  Term,  1863. 

THE  case  shows  that  the  defendant,  after  the  l*7th  day 
of  April,  in  the  year  1857,  entered  into  and  upon  the  wa- 
ters of  the  harbor  of  New  York,  at  a  point  south  of  pier 
No.  1,  North  river,  and  north  of  Castle  Garden,  and  com- 
menced and  continued  the  erection  of  a  pier  in  said  wa- 
ters. This  action  was  commenced  to  restrain  the  defend- 
ant from  enlarging  such  pier.  (See  report  of  the  case,  at 
general  term,  24  How.  Pr.  R.,  301.) 

WM.  ALLEN  BUTLER,  for  plaintiff". 
C.  A.  RAPALLO,  for  defendant. 

EMOTT,  J.  It  cannot  be  doubted  that  the  crib  or  pier 
which  the  defendant  commenced  erecting  in  the  waters 
of  the  harbor  of  New  York  was  a  public  nuisance,  unless 
be  was  authorized  to  build  such  a  structure  at  that  place 
by  some  power  competent  to  confer  such  authority.  Wool- 
rych  says  :  "  An  obstruction  in  a  public  river  is  a  nui- 
sance," such  as  the  erection  of  a  wharf  "  so  as  to  narrow 
the  river  ;"  and  "  at  the  common  law  any  encroachment 
upon  a  public  stream  was  considered  to  be  purpresture  ; 
that  is  to  say,  the  making  of  that  several  and  private 
which  ought  to  be  common  to  many."  (  Woolrych  on  Wa- 
ters, Law  Lib.,  4th  series,  vol.  53,  pp.  192,  195.)  It  was  held 
in  Hart  agt.  The  Mayor  of  Albany,  (9  Wend.,  571,)  that  it 
is  not  lawful  for  an  individual,  without  grant,  to  con- 
struct and  moor  a  floating  storehouse  or  vessel  for  the  re- 
ceiving and  delivering  of  goods  and  merchandise  in  any 
public  river,  or  in  any  port  or  harbor,  or  in  the  basins  or 
docks  thereof;  and  that  such  permanent  appropriation 
and  exclusive  occupation  of  a  public  river,  &c.,  is  an  ob- 
struction to  its  free  and  common  use,  and  is  indictable 
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as  a  public  nuisance.  (See  The  People  agt.  Cunningham, 
I  Demo,  524.) 

The  defendant  claimed  at  the  trial,  and  still  claims, 
that  he  was  authorized  to  construct  the  proposed  pier  by  a 
resolution  of  the  common  council  of  the  city  of  New  York, 
which  was  passed  by  such  council,  and  approved  by  the 
mayor  of  that  city  on  the  16th  day  of  May,  1853."  By 
that  resolution  permission  was  attempted  to  be  given  to 
the  defendant  to  widen  a  small  pier  on  the  south  side  of 
pier  No.  1,  North  river,  on  the  southerly  side,  so  as  to 
make  the  same  forty  feet  wide,  and  that  it  be  extended 
parallel  with  pier  No.  1,  to  the  exterior  line,  at  a  distance 
of  one  hundred  and  fifty  feet  from  said  pier,  under  the 
direction  of  the  street  commissioner. 

The  mayor  and  common  council  of  New  York  had  no 
authority  to  grant  the  defendant  such  permission.  It  has 
been  held  in  England  that  a  legal  grant  from  the  crown 
cannot  make  an  erection  in  a  public  river  for  private  pur- 
poses legitimate  ;  and  that  the  right  of  the  public  to  the 
unobstructed  use  of  navigable  waters  is  paramount  to  any 
right  of  property  in  the  crown.  (  Woolrych  on  Waters,  Law 
Lib.,  4th.  series,  vol.  53,  p.  194.) 

The  defendant's  counsel  insists  that  the  "  Act  to  pro- 
vide for  the  expense  of  extending  the  battery  in  the  city 
of  New  York,  and  for  other  purposes,"  passed  March 
27,  1821,  (Laws  of  1821,  p.  158,)  authorized  the  com- 
mon council  of  that  city  to  pass  the  resolution  in  ques- 
tion. But  he  is  mistaken.  For  it  is  obvious  that  the 
defendant  was  constructing  the  proposed  pier  for  private 
objects,  and  not  for  the  purpose  of  extending  the  battery  ; 
and  the  act  referred  to,  after  providing  for  the  extension 
of  that  part  of  the  city  called  the  Battery  "  into  the  bay 
and  North  and  East  rivers,"  not  exceeding  six  hundred 
feet,  declared  that  the  title  to  the  land  that  distance 
under  the  water  was  vested  in  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  "  to  remain  for  the 
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purpose  of  extending  the  said  Battery  for  a  public  walk, 
and  for  erecting  public  buildings  and  works  of  defence 
thereon,  but  without  any  power  to  dispose  of  the  same 
for  any  other  use  or  purpose  whatsoever,  and  without  any 
power  of  selling  it,  or  any  part  thereof." 

The  defendant  sank  the  crib,  and  was  constructing  the 
proposed  pier  further  into  the  waters  of  the  bay  and 
North  river  than  any  person  could  lawfully  erect  one,  ac- 
cording to  chapter  763  of  the  Laws  of  1857,  (vol.  2,  page 
638,)  or  chapter  522  of  the  Laws  of  1860,  (p.  1062.)  The 
defendant  cannot  avoid  liability  for  what  he  did  and  in- 
tended to  do,  on  the  ground  that  the  proof  does  not  show 
that  the  people  sustained  or  would  sustain  any  actual 
damages  by  the  crib  or  proposed  pier.  It  was  held  in  the 
case  of  The  King  agt.  Ward,  (4  Adol.  $  Ell.,  384,)  on  a 
trial  of  an  indictment  for  a  nuisance  in  a  navigable  river 
and  common  king's  highway,  called  the  harbor  of  Cowes, 
by  erecting  an  embankment  in  the  water-way,  that  a  find- 
ing of  the  jury  that  the  embankment  was  a  nuisance,  but 
that  the  inconvenience  was  counterbalanced  by  the  public 
benefit  arising  from  the  alteration,  amounts  to  a  verdict 
of  guilty ;  also  that  it  is  no  defence  to  such  an  indict- 
ment, that  although  the  work  be  in  some  degree  a  hin- 
drance to  the  navigation,  it  is  advantageous  in  a  greater 
degree  to  other  uses  of  the  port. 

The  crib  sank  by  the  defendant  and  the  proposed  pier 
were  a  purpresture,  and  were  per  se  a  public  nuisance. 
(See  Waterman's  Eden  of  Injunctions,  vol.  2,  p.  259,  ch.  11.) 
The  offer,  therefore,  of  the  defendant's  counsel  to  prove, 
by  the  testimony  of  witnesses,  that  the  crib  and  proposed 
pier  were  not,  and  would  not  be,  an  actual  nuisance,  and 
would  not  injuriously  interfere  with  or  affect  the  naviga- 
tion of  the  river  or  bay,  was  properly  overruled. 

The  remedy  to  prevent  the  erection  of  a  purpresture 
and  nuisance  in  a  bay  or  navigable  river  is  by  injunction 
at  the  suit  of  the  attorney-general.  (  Wat.  Eden  of  In  June- 
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tion,  vol.  2,  ch.  11  ;  Davis  agt.  The  Mayor,  Sfc.  of  JVeio  York, 
4  Kern.,  526  ;  The  Attorney-General  agt.  Richards,  2  .tf/w- 
<ruMer,  603.) 

In  the  case  last  cited,  the  information  stated  that  the 
defendants  had  erected  a  wharf  or  key,  two  docks  and 
other  buildings,  between  high  and  low  water-mark,  in 
Portsmouth  harbor,  so  as  to  prevent  the  boats  and  ves- 
sels from  sailing  over  that  spot,  or  mooring  there,  &c.t 
and  prayed  that  the  defendants  might  be  restrained  from 
making  any  further  erections  ;  that  those  made  might  be 
abated  and  the  harbor  restored  to  its  ancient  situation; 
and  the  court  decreed  that  the  buildings  be  abated. 

The  judgment  in  the  case  at  bar  is,  that  the  defendant 
be  restrained  from  erecting  the  proposed  pier,  &c.,  and 
that  he  remove  the  crib  within  thirty  days  after  service 
upon  him  of  a  copy  of  the  judgment. 

No  authority  has  been  cited  to  show  that  it  was  erro- 
neous to  require  the  defendant  to  remove  the  crib,  and  I 
think  there  is  none.  This  part  of  the  judgment  is  right 
upon  principle,  and  is  somewhat  supported  by  the  case  of 
Attorney-General  agt.  Richards,  (supra,)  and  it  ought  to 
stand. 

The  judgment  of  the  supreme  court  should  be  affirmed, 
with  costs. 

SELDEN,  J.,  delivered  an  opinion  for  affirmance  (not  yet 
handed  the  reporter)  differing  somewhat  from  the  pre- 
ceding— holding  that  the  defendant's  act  was  not  a  pur- 
presture,  though  a  nuisance.  All  the  judges  concurred 
in  the  result. 
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SUPREME  COURT. 

SANDERSON  agt.  MORGAN. 

Albany  General  Term,  March,  1863. 

GOULD,  PECKHAM  and  MILLER,  Justices. 

ORDER  overruling  demurrer  affirmed,  on  the  ground  that 
a  citizen  of  Florida,  who  is  (averred  to  be)  engaged  in  war 
against  the  United  States,  though  not  an  alien  enemy,  is  an 
enem.y;  and  his  rights  to  sue  in  our  courts  are  suspended 
during  the  continuance  of  the  war. 

An  answer  averring  such  facts  is  a  good  answer. 

[This  is  Judge  GOULD'S  memorandum  ;  and  it  was  so 
decided  by  the  concurrence  of  the  three  judges.] 


SUPREME  COURT. 
ELIZABETH  Fox,  respondent  agt.  OLIVER  NELLIS,  appellant. 

The  plaintiff  recovered  a  judgment  in  a  justice's  court,  for  $159.50  damages,  and 
$2.80  costs ;  the  defendant  appealed  to  the  county  court,  under  §  371  of  the  Code, 
and  specified  in  his  notice  of  appeal,  as  one  of  the  particulars  for  a  more  favor- 
able judgment  to  him,  that  "  the  judgment  at  most  should  not  have  been  for 
more  than  five  dollars;"  the  plaintiff  served  no  written  offer  to  allow  the  judg- 
ment to  be  thus  corrected,  and  on  a  new  trial  in  the  county  court,  the  plaintiff 
recovered  judgment  for  $130, 

Held,  that  the  defendant  was  entitled  to  costs. 

Sckenectady  Special  Term,  March,  1863. 

THIS  action  was  commenced  in  a  justice's  court.  The 
plaintiff  recovered  a  judgment  of  $159.50  damages,  and 
$2.80  costs.  The  defendant  appealed  from  this  judgment, 
to  the  county  court  of  Montgomery  county,  under  the  pro- 
visions of  section  371  of  the  Code,  as  amended  in  1862, 
and  specified,  as  therein  required,  five  several  particulars, 
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in  each  of  which  he  claimed  that  judgment  should  have 
been  more  favorable  to  him.  All  of  said  objections,  ex- 
cept the  fourth,  related  to  the  justice's  decisions  on  the 
trial,  and  these  could  be  corrected  in  no  way  but  by 
abandoning  the  judgment.  The  fourth  particular  was  in 
the  following  words  :  "  The  judgment  at  most  should  not 
have  been  for  more  than  five  dollars."  No  objection  was 
raised  that  the  notice  was  not  duly  served.  The  res- 
pondent served  no  written  notice  on  his  part,  within 
fifteen  days  after  the  notice  of  an  appeal,  of  an  offer  to 
allow  the  judgment  to  be  corrected  in  any  of  the  particu- 
lars mentioned  in  the  notice  of  appeal.  The  judgment  in 
the  county  court,  on  a  new  trial,  was  in  favor  of  the  res- 
pondent for  $130.  The  plaintiff  then  offered  his  bill  of 
costs  on  the  new  trial,  to  the  clerk  for  adjustment,  on 
notice,  and  objection  being  made,  the  clerk  declined  to 
adjust  the  costs  on  the  ground  that  the  respondent  was 
not  entitled  to  costs  on  the  new  trial.  An  appeal  was 
taken  to  the  county  court,  from  the  decision  of  the  clerk, 
and  the  county  judge  by  an  order  affirmed  the  action  of 
the  clerk ;  from  which  an  appeal  is  taken  to  this  court. 

D.  S.  MORREL,  for  respondent,  plaintiff". 
J.  D.  WENDELL,  for  appellant,  defendant. 

POTTER,  Justice.  The  provisions  of  section  371  of  the 
Code,  as  amended  in  1862,  introduced  an  entirely  new 
practice  in  regard  to  new  trials  allowed  on  appeals  from 
justices'  courts  to  the  county  court.  I  am  not  aware  that 
the  section  in  question,  in  this  respect,  has  had  elsewhere 
judicial  construction.  By  the  provisions  of  this  section, 
the  party  applying  for  a  new  trial  is  called  upon  to  in- 
form his  adversary  of  the  particular  or  particulars  in 
which  he  claims  that  the  judgment  should  have  been  more 
favorable  to  him.  This  provision  would  appear  to  be  a 
reasonable  and  wise  enactment.  It  seems  to  have  been 
VOL.  XXV.  10 
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introduced  for  the  purpose  of  putting  a  check  to  further 
litigation  between  the  parties,  after  one  trial.  The  par- 
ties themselves  are  supposed  best  to  know  whether  the 
trial  was  fair,  and  has  resulted  in  a  just  and  equitable 
judgment ;  and  it  allows  each,  then,  to  become  an  actor 
for  the  correction  of  errors,  at  his  own  peril  of  future 
expense  in  case  of  further  controversy.  The  prevailing 
party,  after  having  seen  and  heard  the  complaint  of  the 
other,  is  then  allowed  fifteen  days  to  consider,  and  within 
which  to  determine  the  future  hazards  of  litigation,  and 
to  say  whether  he  will  allow  the  judgment  to  be  corrected 
in  any  of  the  particulars  of  which  his  adversary  com- 
plains ;  and  if  so,  how  much,  or  to  what  extent ;  his  con- 
science, his  judgment  and  his  discretion  are  all  called 
into  exercise  upon  the  question  of  his  interest.  He  is  not 
bound,  as  a  matter  of  course,  to  make  any  such  offer  of 
corrections ;  he  has  a  right  to  hold  on,  but  at  his  risk 
and  peril.  If,  however,  he  fails  to  make  the  offer  of  cor- 
rections ;  and  if,  upon  a  new  trial,  the  appellant  obtains 
a  judgment  more  favorable  to  himself  than  the  judgment 
in  the  court  below,  the  appellant  recovers  costs  of  the 
trial  against  him ;  and  of  course  his  own  costs  in  such  an 
event  are  to  be  borne  by  himself.  This  being  the  pen- 
alty, it  was  doubtless  supposed  that  it  would  have  the 
effect  to  keep  the  successful  party  from  holding  on  to 
an  unconscientious  judgment,  or  carefully  to  consider 
whether,  upon  a  fair  or  fuller  development  of  facts,  or  just 
trial  upon  the  true  merits,  a  judgment  might  not  be  ob- 
tained less  favorable  to  him  than  the  first.  This  seems 
to  be  the  spirit  and  intent  of  this  section,  as  applicable 
to  all  cases. 

In  the  case  before  us,  four  of  the  defendant's  particu- 
lars of  complaint,  served  upon  the  plaintiff,  were  of  such 
a  character  that  the  respondent  could  not  correct  them 
by  any  offer  that  he  could  make,  except  to  vacate  the 
judgment  entirely.  The  first  of  these  complaints  will 
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serve  to  characterize  the  others,  to  wit :  "  The  justice 
erred  in  refusing  to  call  up  said  suit  after  one  hour  be- 
yond the  hour  named  in  the  summons,"  &c.  There  was 
no  practical  method  of  correcting  this  particular  by  the 
plaintiff,  if  true.  The  fourth  complaint  of  the  appellant 
is  the  only  one  that  the  plaintiff  could  have  offered  to 
correct,  without  discontinuing  or  vacating  his  judgment 
altogether  ;  and  it  is  upon  this  that  the  question  to  be 
decided  arises.  This,  as  we  have  stated,  is,  "  that  the 
judgment  at  most  should  not  have  been  over  five  dollars." 
The  plaintiff  supposes  and  insists,  that  to  have  "  cor- 
rected the  judgment  in  this  particular  of  the  complaint," 
required  him,  in  the  spirit  and  letter  of  that  section,  to 
have  accepted  the  five  dollars  mentioned  in  that  fourth 
particular,  and  thus  to  sacrifice  $125,  which  the  subse- 
quent trial  showed  him  entitled  to,  and  that  this  was  the 
only  way  he  could  have  corrected  it.  In  this  view,  he 
could  not  have  corrected  it.  I  am  not  able  to  adopt  this 
construction,  or  to  regard  that  as  the  true  meaning  and 
intent  of  the  provision.  Though  the  appellant  did  not 
set  forth  his  complaint  very  perspicuously,  yet  I  think  it 
is  sufficiently  plain,  and  that  from  the  spirit  of  this  com- 
plaint it  is  quite  clear  that  he  means  by  the  language 
employed,  that  the  judgment  was  for  too  much.  Suppose 
the  defendant  had  said  in  different  language,  omitting 
the  specific  sum  named,  "  that  the  judgment  was  for  too 
large  a  sum,"  would  not  such  a  statement  have  been 
within  the  very  idea  expressed  by  the  language  of  the 
section  ?  Would  not  saying  it  is  too  large,  have  been 
"  stating  in  what  particular"  the  judgment  should  be  more 
favorable  to  him  ?  Would  not  that  suggest,  that  in  this 
particular  it  should  be  corrected?  This  particular,  in 
the  notice  of  appeal,  should  have  been  expressed,  and  is 
required  to  be  expressed,  in  language  adequate  and  ap- 
propriate to  convey  that  idea.  I  think  it  was  ;  saying 
44  it  should  not  have  been  for  more  than  five  dollars,"  was 
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saying  it  was  too  much.  It  could  never  have  been  in- 
tended that  a  specific  sum  should  be  named  in  this  par- 
ticular of  the  complaint ;  the  section  does  not  demand  it. 
If  named,  it  is  surplusage  and  unnecessary.  "When  this 
particular  has  been  sufficiently  noted,  to  wit :  that  the 
judgment  is  for  too  large  an  amount,  the  prevailing  party 
is  put  to  the  responsibility  of  saying  how  much  he  will 
reduce  it  j  not  the  appellant  to  say  how  much  he  de- 
mands to  have  it  reduced. 

It  requires  more  than  human  wisdom  to  say  in  advance 
what  will  be  the  result  of  a  verdict  of  a  jury  in  a  case 
where  there  is  to  be  conflicting  evidence.  A  party  should 
hardly  be  held  responsible,  or  subjected  to  costs,  for 
hazarding  an  opinion  in  such  a  case  ;  but  such  is  the 
statute.  This  naming  the  sum  by  the  appellant,  therefore, 
is  immaterial.  If,  in  a  reasonably  fair  expression  of  the 
cause  of  his  complaint,  the  appellant  notes  in  effect  that 
the  judgment  is  too  much,  it  must  be  at  the  peril  of  the 
respondent  to  the  consequences  and  penalties  of  that  sec- 
tion, if  he  does  not  offer  to  correct  his  judgment  in  that 
particular,  so  as  to  protect  him  from  costs.  I  think  the 
fourth  complaint  of  the  defendant  sufficiently  expressed 
the  idea  that  the  plaintiff's  judgment  was  too  large,  and 
that  the  statute  did  not  require  of  the  plaintiff  to  adopt 
the  sum  named  as  a  necessary  correction.  The  order  of 
the  county  judge  was  therefore  right,  and  is  affirmed.* 

*  NOTE. — It  would  seem  that,  by  the  practical  operation  of  section  371  of  the 
Code  as  amended  in  1862,  it  virtually  allows  four  reviews  of  a  justice's  judgment, 
instead  of  three,  as  heretofore ;  thereby  having  a  tendency  to  Increase  rather  than 
diminish  litigation  in  actions  brought  injustices'  courts.  Thus,  First:  The  plain- 
tiff brings  his  action  for  a  just  claim  before  a  justice  of  the  peace,  where  it  is  tried 
and  judgment  rendered  in  his  favor.  Second:  The  Code  then  allows  what  is  equiv- 
alent to  a  statute  certiorari,  to  bring  up  the  evidence  and  judgment  of  the 
justice,  before  the  defendant,  for  review,  upon  particulars  to  be  made  out  by  the 
defendant,  and  served  on  the  plaintiff,  by  which  the  defendant  decides  that  the  jus- 
tice's judgment  is  erroneous,  and  that  the  plaintiff  is  entitled  to  recover  only  a  cer- 
tain sum  (say  one  twenty -fifth  part)  less  than  the  judgment  of  the  justice.  The 
plaintiff  "don't  see  it,"  and  is  unwilling  to  give  a  written  offer  to  accept  the  amount 
of  the  latter  judgment,  preferring,  perhaps,  to  take  the  chances  of  the  decision  of 
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SUPREME  COURT. 

In  the  matter  of  JOHN  D.  BESWICK. 

Any  enlistment  of  one,  in  the  regular  army  or  in  the  rolunteer  service,  who  has 
attained  the  age  of  eighteen  years  is  regular  and  valid,  and  requires  no  content 
of  natural  or  legal  guardians. 

Where  a  recruit  on  his  enlistment  swears  that  he  is  eighteen  yean  of  age,  the  act 
of  congress  of  February,  1862,  declares  that  the  oath  shall  be  conclusive  at  to  kit 
age.  But  where  it  appears  that  the  recruit  was  under  eighteen  years  when  h« 
took  the  oath  and  enlisted,  the  act  cannot  be  held  to  estop  the  master  or  parent 
who  sets  up  a  claim  to  the  minor  and  a  right  to  his  services,  from  asserting  it 
through  the  proper  legal  tribunals.  The  act  is  only  conclusive  as  between  the 
government  and  the  recruit,  in  such  case.  (Thit  agrees  vciththe  case  of  Webb, 
24  How.,  24T.) 

An  infant  can,  in  law,  make  no  binding  contracts,  and  the  government  can  only 
deal  with  him  in  subordination  to  the  general  principles  of  law,  and  in  accordance 
with  the  rules  it  has  itself  prescribed.  Inside  of  the  age  of  eighteen  years  the 
government  can  make  no  contract  with  a  recruit,  and  although  a  parent  or  guar- 
dian may  icaicc  his  rights  to  the  minor,  and  at  to  the  past  be  concluded,  the  claim 
is  not  lost  by  mere  delay,  nor,  perhaps,  by  any  act  which  does  not  carry  with  it 
a  clear  indication  of  consent  and  recognition,  both  past  and  prospective. 

Where  charges  for  desertion  have  been  preferred  against  a  recruit,  who  has  served 
in  the  army,  and  he  is  under  arrest,  awaiting  the  action  of  a  court  martial,  the 
parent  or  guardian  cannot  make  an  application  on  habeas  corpus  for  his  discharge, 
and  take  him  from  the  jurisdiction  to  which  he  has  voluntarily  subjected  himself, 
on  the  ground  that  he  u  under  eighteen  years  of  age,  and  took  a  false  oath  when 
he  enlisted.  When  the  government  has  vindicated  its  authority,  inch  an  applica- 
tion may  be  sustained. 

Jit  Chambers,  Utica,  June  6,  1863. 
ON  habeas  corpus. 

A.  M.  BEARDSLEY,  for  petitioner. 

BACON,  Justice.     The  facts  in   this  case,  established   in 
part  by  proof,  and  in  part  by  the  concession  of  the  parties, 

what  he  considers  an  impartial  court,  thereupon.  Third:  An  appeal  is  allowed 
from  the  decision  of  the  defendant  to  the  county  court,  where  a  new  trial  is  had, 
and  the  plaintiff  recovers  judgment  against  the  defendant  for  a  sum  twenty-five 
times  larger  than  the  amount  of  the  defendant's  judgment,  but  three  cents  lest 
than  the  amount  of  the  judgment  of  the  justice:  Whereupon,  the  Code  directs  that 
the  defendant  recover  all  the  costs  incurred  in  the  litigation,  by  reason  of  the 
plaintiff's  action  to  recover  of  the  defendant  his  just  claim,  which  the  defendant, 
on  demand  before  suit  brought,  refused  to  pay.  Fourth:  An  appeal  from  tb« 
judgment  of  the  county  court  to  the  supreme  court.  This  appears  to  be  taking  the 
left-hand  road  to  find  the  residence  of  justice . — REP. 


150  NEW  YORK  PRACTICE  REPORTS. 


In  the  matter  of  Beswick. 


are  substantially  as  follows :  John  D.  Beswick  was  enrolled 
and  mustered  into  the  volunteer  service  of  the  United  States 
for  two  years,  as  a  private  in  the  26th  regiment  N.  Y.  V., 
at  Rome,  on  the  14th  of  August,  1861.  He  then  declared 
his  age  to  be  eighteen,  and  it  was  so  entered  on  the  muster 
roll,  and  he  took  the  usual  oath  on  his  enrollment.  He 
stated  afterwards  that  he  was  not  eighteen,  but  had  deter- 
mined to  go  into  the  service,  and  consequently  made  that 
declaration.  He  remained  in  this  county  but  one  day,  and 
then  went  on  to  Elmira,  and  .thence  to  Washington,  joining 
the  regiment  there  on  the  23d  of  August. 

He  had  a  father  and  mother,  both  living  at  Utica  at  that 
time;  and  it  is  conceded  that  no  written  or  verbal  consent 
was  obtained  from  either  to  his  enlistment,  nor  does  it 
appear  that  they  had  any  knowledge  of  his  enrollment. 
The  father  subsequently  died  while  the  son  was  in  Virginia, 
and  during  his  lifetime  took  no  measures  to  obtain  the  dis- 
charge of  his  son.  The  latter  remained  with  the  regiment, 
in  Virginia,  until  the  14th  of  September,  1862,  when  he  left 
it  without  leave,  and  subsequently  returned  to  Utica,  where 
he  remained  with  his  mother  for  the  space  of  some  four 
months,  and  in  March  last  was  arrested  as  a  deserter  and 
sent  back  to  the  regiment,  returning  with  it  under  arrest, 
and  is  now  so  held,  and  subject  to  be  tried  by  a  court  mar- 
tial for  desertion. 

He  received  pay  as  a  private  from  time  to  time,  the 
last  payment  having  been  made  to  and  receipted  by  him  on 
the  first  day  of  July,  1862,  and  from  the  wages  thus  received 
for  his  past  services  he  sent  $15  to  his  mother,  which  she 
received  and  applied  to  her  own  use.  She  now  applies  for 
his  discharge,  and  it  is  made  distinctly  to  appear  that  at 
the  time  of  his  enlistment  he  was  only  fifteen  years  of  age, 
and  that  no  written  or  other  consent  was  obtained  from  his 
parents.  His  time  of  service  will  not  expire,  by  the  terms 
of  his  enlistment,  until  the  month  of  August  next,  but  it 
does  not  appear  that  his  mother  was  ever  apprised  of  the 
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period  for  which  he  had  enlisted,  at  any  time  prior  to  this 
application  for  his  discharge.  After  his  arrest,  he  remained 
five  days  in  custody  in  the  jail  at  Utica,  before  he  was  sent 
back  to  the  army.  There  are  some  other  facts  in  the  case, 
but  they  are  not  important,  in  view  of  the  questions  pre- 
sented by  it. 

Upon  these  facts,  I  have  arrived  at  the  following  conclu- 
sions, which  I  here  indicate  without  elaborating : 

1.  If  Beswick,  at  the  time  of  his  enlistment,  had  in  point 
of  fact  been  of  the  age  of  eighteen,  the  enlistment  would 
have  been  in  my  judgment  perfectly  valid,  without  any  con- 
sent whatever  of  his  parents.  The  government  of  the 
United  States  has  a  right,  whenever  it  thinks  the  exigencies 
of  the  country  require  it,  to  command  the  services  of  any 
of  its  citizens,  and  it  is  the  sole  judge  of  that  necessity. 
If  it  so  determine,  it  may  enforce  its  right  to  command 
such  service,  and  thus  override  the  usual  and  legal  claims 
of  parents  or  guardians.  The  government  may,  under  the 
authority  of  acts  of  congress,  define  the  qualifications  of 
those  whom  it  calls  into  the  service,  and  the  age  at  which 
it  is  competent  for  them  to  enlist,  and  prescribe  the  duties 
of  enrolling  officers.  It  may  make  the  consent  of  parents 
or  guardians  necessary  for  a  valid  enlistment,  or  may  alto- 
gether dispense  with  such  consent.  In  the  army  of  the 
United  States  (as  distinguished  from  the  militia  or  the  vol- 
unteer service)  it  was  necessary  until  a  very  recent  period 
that  every  recruit  should  be  of  the  age  of  twenty-one  years 
in  order  to  render  his  own  enlistment  valid,  and  no  one 
under  that  age  could  be  enlisted  without  the  consent  in 
writing  of  either  parent  or  guardian.  In  the  volunteer 
service,  however,  there  is  no  such  restriction  that  I  have 
been  able  to  find.  The  subject  of  the  qualifications  and 
age  of  recruits  has,  by  congress,  been  left  to  the  discretion 
of  the  executive  department,  and  the  President  has  indica- 
ted and  prescribed  the  age  of  eighteen  as  the  minimum  age 
from  which  enlistments  could  be  made. 
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The  rule  which  obtained  in  the  army  for  many  years,  pro- 
viding for  the  discharge  of  minors  who  had  enlisted  with- 
out the  consent  of  parents  or  guardians,  has  now  been  abro- 
gated by  an  act  passed  in  February,  1862,  by  which  that 
provision  has  been  repealed,  and  it  is  enacted  that  no  per- 
son under  the  age  of  eighteen  years  shall  be  mustered  into 
the  service  of  the  United  States.  The  rule,  as  I  understand 
it,  is  now  uniform  in  both  branches  of  the  service,  the  reg- 
ular army  and  the  volunteer  service,  so  that  it  results  that 
any  enlistment  of  one  who  has  attained  the  age  of  eighteen 
is  entirely  regular  and  valid,  and  requires  no  consent  of 
natural  or  legal  guardians.  In  the  volunteer  service,  at  any 
rate,  such  an  enlistment  is  good. 

2.  The  recruit  in  this  case  stated  and  swore  on  his  enlist- 
ment that  he  was  eighteen  years  of  age.     This  to  the  recruit- 
ing officer  seemed  to  dispense  with  the  necessity  of  any 
inquiry  after  his  parents,  with  a  view  to  the  procuring  of 
their  consent.     How  far  is  this  oath  conclusive,  and  does 
it  estop  any  and  all  parties  from  thereafter  alleging  the  con- 
trary?    The  same  act  of  February,  1862,  declares  that  the 
oath  of  enlistment  shall  be  conclusive  as  to  the  age.     Effect 
can  be  given  to  this  enactment  by  holding  it  to  be  conclu- 
sive as  between  the  government  and  the  recruit.     He  can- 
not be  heard  to  allege  the  contrary,  and  the  government 
must  on  its  part  recognize  his  position  and  rights.     But  it 
cannot,  I  think,  be  held  to  estop  the  master  or  the  parent 
who  sets  up  a  claim  to  the  person  and  a  right  to  the  services 
of  the  minor.     He  cannot  by  taking  a  false  oath  thus  con- 
clude thpse  who  make  such  a  claim  from  asserting  it  through 
the  proper  legal  tribunals.     So  it  has  been  held  by  Judge 
BROWN  in  the  case  of  Webb,  (24  How.,  247,)  and  I  concur 
in  his  opinion. 

3.  It  being  now  established  that  Beswick  was  only  fifteen 
years  of  age  when  he  enlisted,  and  there  having  been  no 
express  assent,  can  he  now  be  held  on  the  ground  of  an 
implied  assent  on  the  part  of  his  parents  to  his  continu- 
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ance  in  the  service  ?  From  what  has  been  said,  the  conclu- 
sion results  that  his  enlistment  was  invalid  and  might  at 
any  moment  have  been  terminated  by  an  application  for 
that  purpose.  Have  his  parents,  by  delay,  inaction,  or  the 
reception  of  a  part  of  his  wages,  waived  or  lost  their  right 
to  reclaim  his  services  ?  The  question  is  not  without  diffi- 
culty ;  and  I  believe  it  has  been  held  in  some  cases,  where 
the  act  of  recognition  of  the  relation  of  an  enrolled  recruit 
was  very  clear  and  decisive,  that  the  parent  was  estopped 
from  setting  up  the  claim. 

But  in  this  case  I  am  inclined  to  think  the  right  has  not 
been  lost.  After  the  enlistment  of  the  minor  he  remained  but 
a  day  in  this  county,  and  was  so  soon  removed  to  the  army, 
and  kept  there  at  such  a  distance,  that  no  proceeding  could 
well  be  taken  and  prosecuted  without  very  great  difficulty. 
The  parents  were  poor,  and  very  incapable  of  employing 
counsel  to  see  to  their  rights,  or  advise  them  if  they  had 
any ;  and  perhaps  it  would  be  charitable  to  give  them  credit 
for  more  patriotism  than  has  always  been  found  in  this  com- 
munity, and  among  those  who  might  have  been  willing  to 
aid  them  in  withdrawing  their  son  from  the  service  of  the 
country,  so  that  for  a  season  and  at  the  time  of  our  appa- 
rent great  danger,  they  were,  perhaps,  willing  he  should  con- 
tribute his  aid  to  the  defence  of  our  periled  institutions. 
The  reception  of  a  part  of  his  wages  by  the  mother  is 
claimed  as  a  strong  act  of  recognition.  It  does  recognize 
tho  act  of  his  having  earned  them  in  the  service,  and  would 
bo  a  bar  to  any  claim  for  the  past,  but  is  it  to  be  construed  aa 
a  ratification  of  the  original  act  of  enlistment  and  for  the 
entire  term  ?  It  is  like  the  act  of  a  parent  who  has  received 
a  part  of  the  compensation  of  a  minor  son  earned  by  him 
io  mi  employment  to  which  the  father  did  not  originally  con- 
sent. It  is  in  law  deemed  so  far  an  assent  that  the  father 
cannot  allege  the  invalidity  of  the  contract  as  to  the  past, 
nor  maintain  any  action  for  such  services,  or  for  an  enhanced 
compensation.  But  does  it  preclude  the  parent  from  put- 
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ting  an  end  to  the  contract  for  any  future  period,  and*insist- 
ing  that)  it  shall  thenceforth,  if  he  so  elects,  be  terminated  ? 
I  take  it  not.  A  contract  with  the  government  is  to  be 
treated  like  a  contract  with  an  individual,  and  the  same  gen- 
eral rules  apply  to  both.  An  infant  can,  in  law,  make  no 
binding  contracts,  and  the  government  can  only  deal  with 
him  in  subordination  to  the  general  principles  of  law,  and 
in  accordance  with  the  rules  it  has  itself  prescribed.  It 
has  through  its  authorized  organs  said  that  it  can  call  for 
the  services  of  its  citizens  at  the  age  of  eighteen,  and  has 
power  at  that  age  to  make  a  valid  enlistment.  Inside  of 
that  age  it  can  make  none;  and  although  a  parent  or  guar- 
dian may  waive  his  rights,  and  as  to  the  past  be  concluded, 
the  claim  is  not  lost  by  mere  delay,  nor  perhaps  by  any  act 
which  does  not  carry  with  it  a  clear  indication  of  consent 
and  recognition,  both  past  and  prospective. 

I  think  the  mother  should  not  be  held  to  have  waived 
her  right  to  present  the  claim,  because  she  did  not  assert 
it  when  her  son  appeared  and  remained  at  home  for  some 
months  after  his  desertion.  It  does  not  appear  that  she 
ever  knew  the  period  for  which  he  had  enlisted  ;  and  as  she 
knew  there  had  never  been  any  consent  to  his  enlistment, 
she  might  not  unreasonably  have  concluded  that  he  could 
be  held  no  longer  than  he  chose  to  stay,  and  could  not  again 
be  compelled  to  serve  in  the  ranks.  Under  the  circum- 
stances, a  very  stringent  rule  should  not  be  applied  to  her, 
and  I  think  she  should  not  be  denied  the  opportunity  of  at 
least  presenting  her  claim. 

4.  If  the  case  stopped  here,  the  result  would  be  pretty 
obvious,  and  I  should  have  the  not  unpleasant  duty  of  restor- 
ing the  boy  to  his  mother.  But  there  is  another  feature 
that  gives  a  different  complexion  to  the  matter  and  conducts 
me  to  another  conclusion.  It  is  conceded  that  Beswick  left 
the  regiment  without  license  or  authority  of  any  kind,  in 
other  words  was  a  deserter,  and  liable  to  be  dealt  with  as 
such.  If  after  the  fact  of  desertion,  and  before  arrest,  this 
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application  had  been  made,  I  am  not  prepared  to  say  the 
mother  might  not  have  successfully  urged  her  claim  to  the 
service  of  her  son.  But  before  taking  out  this  writ,  charges 
had  been  preferred  against  Beswick,  and  he  had  been  actu- 
ally placed  under  arrest,  and  was  awaiting  the  action  of  a 
court  martial  now  in  session  to  adjudicate  upon  all  such 
cases.  If  the  application  might  have  been  made  before 
all  this  took  place,  it  is  now,  I  apprehend,  too  late.  As 
between  the  recruit  and  the  government,  we  have  seen 
that  the  enlistment  was  lawful.  He  cannot,  as  against  any 
claim  the  government  may  assert,  interpose  his  non-age, 
because  on  that  point  his  mouth  is  closed  by  the  oath  he 
took  upon  his  enlistment.  He  voluntarily  undertook  to 
serve  the  government,  and  he  owed  it  duty  and  obedi- 
ence to  the  end  of  his  term,  while  the  government  owed 
him  the  corresponding  duty  of  protection,  sustenance  and 
pay,  and  all  this  it  performed  while  he  remained  at  his  post. 
His  desertion  was  consequently  entirely  unjustifiable,  and 
he  thereby  exposed  himself  to  be  dealt  with  under  the  mili- 
tary laws  to  which  he  was  subject.  It  cannot  be  permitted 
that  a  parent  shall  lie  by  for  months,  and  even  years,  and 
make  no  effort  to  reclaim  a  minor  child,  and  then,  when  by 
his  misconduct  he  has  made  himself  amenable  to  the  pun- 
ishment provided  for  desertion,  step  in  and  withdraw  the 
subject  of  the  writ  from  the  action  of  the  tribunal  to  which 
he  is  responsible.  If  this  is  to  be  allowed,  all  discipline 
is  at  an  end,  and  the  army  would  become  still  more 
demoralized  by  the  multiplication  of  desertions,  which  have 
greatly  reduced  its  numbers  and  marred  its  efficiency.  Sup- 
pose the  recruit  had  meanly  skulked  away  on  the  eve  of 
battle,  or  manifested  cowardice  in  the  presence  of  the  enemy, 
or  been  guilty  of  mutinous  and  disorderly  conduct,  can  it  be 
that  while  he  is  under  arrest  for  these  high  military  offen- 
ces he  may,  by  the  assertion  of  a  claim  theretofore  held  in 
abeyance,  be  taken  from  under  the  jurisdiction  to  which  he 
has  voluntarily  subjected  himself,  and  thus  escape  all  lia- 
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bility  to  be  dealt  with  and  punished  by  the  military  law  for 
the  crime  laid  to  his  charge  ?  It  seems  to  me  that  cannot 
be  done.  For  the  time  being,  and  while  this  state  of  things 
exists,  the  military  law  in  his  case  overrides  the  parental 
claim,  and  he  must  answer  to  the  tribunal  which  has  juris- 
diction of  the  offence,  and  holds  the  alleged  offender  in  cus- 
tody to  be  tried  for  his  crime.  The  punishment  may  and 
probably  will  be  light.  If  nothing  more,  he  would  justly 
be  deprived  of  his  pay  for  the  service  he  should  have  ren- 
dered, and  the  bounty  he  would  have  received  if  he  had 
faithfully  and  honorably  fulfilled  his  engagement.  The  civil 
tribunal  under  such  a  state  of  things  should  not,  and  as  far 
as  I  am  concerned  will  not,  interpose  to  shield  a  soldier  who 
owes  a  duty  to  the  government  from  his  just  responsibility 
to  the  law  to  which  he  is  subject,  and  which  has  jurisdiction 
of  the  offence  and  the  offender.  If  the  maxim  "silent  leges 
inter  arma"  has  in  some  connections  a  doubtful  and  danger- 
ous aspect,  I  think  in  such  a  case  as  this  it  may  fairly  be 
invoked.  The  recruit  took  the  benefits,  present  and  pros- 
pective, of  his  enlistment,  and  he  must,  so  far  as  he  is  con- 
cerned, take  its  burdens  also,  and  incur  all  its  responsibili- 
ties. When  the  government  has  vindicated  its  authority, 
the  claims  of  the  parent  may  be  preferred  and  will  be  sus- 
tained. 

It  follows  that  the  writ  of  habeas  corpus  must  be  dis- 
missed, and  the  prisoner  remanded  to  the  custody  of  the 
parties  holding  him  in  charge  when  the  writ  was  issued 
and  served. 
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KINGS  COUNTY  COURT. 
In  the  matter  of  JAMES  COLLINS,  Jr. 

A  minor  ovir  eighteen  year*  of  age  can  enlist  in  the  navnl  serrice  of  the  United 
States,  to  serve  not  exceeding  five  years,  without  the  consent  of  his  parents  or 
guardian. 

Before  Judge  GARRISON,  at  Chambers,  June,  1863. 

JAMES  COLLINS,  Jr.,  a  resident  of  New  Jersey,  came  to 
New  York,  and  enlisted  in  the  naval  service  of  the  United 
States  on  the  16th  day  of  May,  1863,  without  the  consent 
of  his  parents,  and  was  put  on  board  the  receiving  ship 
North  Carolina,  at  the  Brooklyn  navy  yard,  commanded  by 
captain  Mead.  Judge  SCRUGHAM,  a  supreme  court  judge, 
granted  a  writ  of  habeas  corpus,  returnable  before  Judge 
GARRISON,  at  his  chambers,  city  hall,  Brooklyn.  It  appears 
from  the  evidence  that  said  Collins  was  nineteen  years  of 
age  at  the  time  of  the  enlistment. 

N.  F.  WARING,  for  the  petitioner. 
THOMAS  E.  PEARSALL,  for  the  government. 

• 

GARRISON,  J.  The  evidence  shows  that  James  Collins, 
Jr.,  at  the  time  of  his  enlistment,  was  a  minor  over  the  age 
of  eighteen  years ;  that  he  has  not  yet  reached  majority, 
and  that  he  enlisted  without  the  consent  of  his  father,  who 
now,  upon  the  grounds  of  minority  and  enlistment  without 
his  parents'  consent,  claims  his  custody  and  services. 

The  act  of  congress,  passed  March  2,  1837,  entitled  "An 
act  to  provide  for  the  enlistment  of  boys  in  the  naval  ser- 
vice, and  to  extend  the  term  of  the  enlistment  of  seamen," 
section  1,  provides  that  it  shall  be  lawful  to  enlist  boys  for 
"the  navy,  with  the  consent  of  their  parents  or  guardians, 
not  being  under  thirteen  nor  over  eighteen  years  of  age,  to 
serve  until  they  shall  arrive  at  the  age  of  twenty-one  years ; 
and  it  shall  be  lawful  to  enlist  other  persons  for  the  navy, 
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•  to  serve  not  exceeding  five  years,  unless  sooner  discharged 
by  direction  of  the  president  of  the  United  States ;  and  so 
much  of  an  act  entitled  "An  act  to  amend  the  act  entitled 
'  An  act  to  amend  the  act  authorizing  the  employment  of 
an  additional  naval  force,'  approved  1st  May,  1820,  as  is 
inconsistent  with  the  provisions  of  this  act,  shall  be,  and 
is  hereby  repealed."  I  do  not  find  that  this  section  has 
been  repealed,  or  in  any  way  modified  or  amended ;  and 
James  Collins,  Jr.,  being  upwards  of  eighteen  years  of  age 
at  the  time  of  his  enlistment,  such  enlistment  is  valid,  and 
the  consent  of  the  parent  or  guardian  unnecessary.  He  is 
included  in  the  term  "  other  persons"  named  therein,  and 
must  be  remanded  to  the  service. 


SUPREME  COURT. 

WYNKOOP  and  others  agt.  HOLBERT. 

In  an  action  in  justice's  court,  plaintiffs  recovered  judgment  for  $140,  and  costs. 
Defendant  appealed,  and  in  Lis  notice  of  appeal  claimed  that  the  judgment 
should  have  been  more  favorable,  in  that  it  should  have  been  in  his  favor.  On 
trial  on  appeal,  plaintiffs  recovered  a  verdict  for  $68.59. 

Held,  that  defendant  gave  plaintiffs  no  opportunity  to  correct  the  judgment,  ex- 
cept by  an  entire  reversal,  and  therefore  plaintiffs  were  entitled  to  costs  on  the 
appeal. 

Schuyler  Special  Term,  June,  1863. 

THIS  action  was  brought  in  justice's  c<5urt  to  recover 
damages  against  defendant  for  enticing  plaintiff's  colt  into 
his  yard  and  carelessly  injuring  it.  On  the  trial  in  jus- 
tice's court,  plaintiffs  recovered  a  judgment  for  $140  and 
costs.  The  defendant  appealed  to  the  county  court  of 
Chemung  county,  whereupon  the  county  judge  certified  the 
cause  into  the  supreme  court,  on  the  ground  that  he  could 
not  hear  it  by  reason  of  consanguinity. 

The  notice  of  appeal  specified  three  errors  complained  of, 


NEW  YORK  PRACTICE  REPORTS. 


Wynkoop  »gt.  Holb«rt. 


in  the  following  language  :  "  1st.  That  the  facts  proved  on 
the  trial  do  not  show  a  cause  of  action  in  .favor  of  the 
plaintiffs,  against  the  defendant.  2d.  That  there  is  no  lia- 
bility shown  on  the  part  of  the  defendant  to  pay  for  the  colt. 
3d.  Defendant  claims  that  said  judgment  should  have  been 
more  favorable  to  him  in  this  particular,  namely,  that  it 
should  have  been  in  his  favor,  for  no  cause  of  action,  and 
for  costs." 

The  cause  was  tried  at  the  Chemung  circuit  in  April, 
1863,  when  the  jury  rendered  a  verdict  for  plaintiffs  for 
$68.59. 

The  parties  each  presented  bills  of  costs  to  the  clerk  of 
Chemung  county  for  taxation.  The  clerk  refused  to  tax 
the  plaintiffs'  costs,  and  taxed  those  presented  by  defendant. 
The  plaintiffs  move  for  a  re-taxation,  and  that  the  clerk  be 
directed  to  tax  and  allow  them  their  legal  costs  and  dis- 
bursements on  the  appeal. 

SMITH,  ROBERTSON  &  FASSET,  for  plaintiff's. 
SMITH  &  SPAULDING,  for  defendant. 

By  the  court,  CAMPBELL,  Justice.  The  plaintiff  recov- 
ered a  judgment  in  the  justice's  court,  and  on  appeal  and 
trial  in  the  court  above  the  verdict  was  in  favor  of  the 
plaintiff,  but  for  a  less  amount  than  the  judgrrent  in  the 
justice's  court.  As  the  prevailing  party,  the  plaintiffs  are 
entitled  to  costs,  unless  the  case  falls  within  the  exceptions 
mentioned  in  the  amendments  of  1862  to  section  371  of  the 
Code.  I  think  it  does  not,  for  the  reason  that  the  notice 
of  appeal  does  not  state  any  particular  in  which  the  judg- 
ment in  the  justice's  court  could  have  been  corrected  or 
amended.  The  defendant,  in  his  notice,  claimed  that  the 
facts  proved  did  not  show  a  cause  of  action  ;  that  there 
was  no  liability  established  by  the  proof,  and  that  the 
judgment  should  have  been  more  favorable  to  him  in  this, 
that  it  should  have  been  in  his  favor  for  costs,  on  the 
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ground  that  there  was  no  cause  of  action  shown.  If  the 
defendant  could  have  made  good  his  claim  before  the  appel- 
late court  on  the  trial,  there  should  have  been  a  verdict  in 
his  favor,  and  virtually  an  entire  reversal  of  the  justice's 
judgment.  The  judgment  should  have  been  reversed,  not 
amended  or  corrected.  The  evil  which  the  amendment  to 
section  371  was  intended  to  remedy,  has  been  apparent  to 
every  judge  who  has  sat  in  courts  of  review.  Judgments 
were  entirely  reversed  for  errors  which  it  was  manifest 
affected  only  parts  or  portions  of  such  judgments.  Now 
the  party  who  feels  aggrieved  by  any  judgment,  may  point 
out  any  particular  which  he  claims  to  be  error,  and  if  the 
successful  party  is  satisfied  that  there  is  error  in  such  par- 
ticular, or  does  not  desire  further  to  litigate  such  partic- 
ular, he  may  waive  it,  and  give  notice  to  the  justice  and 
the  appellant  that  he  will  allow  the  judgment  to  be  cor- 
rected in  the  particular  or  particulars  mentioned  in  the 
notice  of  appeal.  If,  when  such  particulars  are  pointed 
out  by  the  notice  of  appeal,  and  claimed  to  be  errors,  the 
respondent  refuses  to  admit  them  as  such,  and  the  appel- 
lant succeeds  in  establishing  them  as  error  in  the  appellate 
court,  and  by  this  means  renders  the  judgment  more  favor- 
able to  him  than  it  was  in  the  court  below,  then  the  res- 
pondent shall  pay  costs,  even  though  the  judgment  may 
still  be  in  his  favor  as  to  the  particulars  not  in  dispute. 
But  when  the  appellant  points  out  no  particular  error,  no 
particular  in  which  the  judgment  should  be  corrected  or 
amended,  but  claims,  as  in  this  case,  that  the  respondent 
has  not  made  out  a  cause  of  action,  then  the  whole  subject 
of  the  controversy  remains  entire.  The  claim  is  not  that 
the  judgment  be  amended  or  corrected,  but  that  it  be  re- 
versed. The  only  offer  which  the  respondent  could  have 
made  would  have  been,  that  the  judgment  was  erroneous 
and  might  be  reversed.  This  offer,  it  is  very  clear,  he  was 
not  required  to  make.  The  amendment  might  have  been 
drawn  with  more  precision,  but  the  meaning  and  intent  of 
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the  legislature  I  think  is  plain.  The  clerk  erred  in  taxing 
costs  for  the  defendant  and  appellant.  The  taxation  must 
be  set  aside,  and  costs  must  be  taxed  for  the  respondent  as 
the  prevailing  party.  The  question  is  new,  and  there  will 
be  no  costs  on  this  motion. 


COURT  OF  APPEALS. 

JOHN  PURCHASE  agt.  MAHLON  MATTISON  and  JOHN  B. 
MATTISON. 

It  it  A  mistrial,  for  the  judge  trying  the  cause  to  direct  a  verdict  for  the  plaintiff 
subject  to  the  opinion  of  the  court  at  general  term,  where  the  defendant  has 
taken  exceptions  to  the  rulings  of  the  judge,  rejecting  evidence  offered  by  him. 
That  is,  where  the  facts  entitling  the  plaintiff  to  recover,  are  controverted. 

.  March,  Term,  1863. 

APPEAL  from  judgment  of  general  term  of  the  supreme 
court. 

WRIGHT,  J.  There  was  plainly  a  mistrial.  The  judge 
trying  the  cause  directed  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  at  the  general  term.  This  was 
really  what  was  done.  It  was  not  a  case  where  exceptions 
were  taken ;  and  instead  of  going  to  the  specnl  term  the 
judge  directed  them  to  be  heard  in  the  first  instance  at  the 
general  term>  and  in  the  meantime  suspended  judgment. 
The  defendants  had  taken  various  exceptions  to  the  rulings 
of  the  judge  rejecting  evidence  offered  by  them ;  and  the 
facts  entitling  the  plaintiff  to  recover,  if  at  all,  were  con- 
troverted. The  defendants  had  the  right  to  have  the  ques- 
tions raised  by  their  exceptions  considered  upon  an  appli- 
cation for  a  new  trial  if  the  verdict  was  against  them  ;  and 
unless  an  uncontroverted  state  of  facts  was  presented, 
involving  only  questions  of  law,  the  judge  at  the  trial  had 
no  authority  to  direct  a  verdict  subject  to  the  opinion  ot 
VOL.  XXV.  11 
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the  court  at  general  term.  The  effect  of  the  order  was  to 
deprive  the  defendants  of  an  opportunity  of  having  their 
exceptions  considered  either  at  special  or  general  term,  and 
to  have  the  general  term,  and  not  the  jury,  from  the  evi- 
idence  find  the  facts  upon  which  the  questions  of  law  arose. 
The  general  term  did  substantially  find  them  in  this  case, 
and  upon  such  finding  came  to  the  legal  conclusion  that  the 
plaintiff  was  a  holder  of  the  checks  for  value,  so  as  to  be 
entitled  to  recover  upon  them,  and  rendered  judgment  in 
his  favor. 

There  are  but  two  cases  when  the  general  term  can,  before 
judgment,  and  in  the  first  instance,  review  the  proceedings 
upon  the  trial.  One  is,  when  the  judge  trying  the  cause 
directs  the  exceptions  of  the  unsuccessful  party  to  be  heard 
in  the  first  instance  at  the  general  term  ;  the  other,  when 
there  are  no  exceptions  taken  in  the  progress  of  the  trial, 
upon  any  questions  of  evidence,  and  the  facts,  upon  which 
the  questions  of  law  arise,  are  uncontroverted.  In  the  for- 
mer case,  the  general  term  either  grants  a  new  trial  or  ren- 
ders final  judgment.  In  the  latter  case,  it  renders  final 
judgment  in  favor  of  either  of  the  parties  who,  upon  the 
conceded  state  of  facts,  is  legally  entitled  to  it.  When  the 
general  term  renders  judgment  upon  a  verdict  subject  to 
the  opinion  of  the  court,  for  the  purpose  of  a  review,  here 
the  questions  or  conclusions  of  law,  together  with  a  concise 
state  of  the  facts  upon  which  they  arose,  are  to  be  prepared 
by  and  under  the  direction  of  the  court,  and  are  to  be 
deemed  part  of  the  judgment  roll,  (Code,  §  333,)  and  we  may 
review  the  question  of  law  involved  in  the  rendition  of 
the  judgment,  in  the  same  manner  and  with  the  like  effect 
as  if  exceptions  had  been  taken  at  the  proper  time,  (Code, 
§  2G5.)  It  is  not  contemplated  that  there  is  to  be  a  finding 
of  facts  from  the  evidence,  by  the  court  at  general  term, 
and  the  only  statement  of  facts  that  the  court  is  authorized 
to  make,  are  those  uncontroverted  and  conceded  on  the  trial. 
It  was  necessary  in  this  case,  before  the  question  of  law, 
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whether  the  plaintiff  was  entitled  to  recover  could  arise, 
that  the  fact  should  be  ascertained  and  found  by  the  jury, 
the  only  tribunal  competent  to  find  it,  that  the  checks  were 
taken  by  the  plaintiff  without  notice  of  the  purpose  for 
which  they  were  delivered  to  Sollenger,  for  absolute  pay- 
ment and  extinguishment  of  the  Sollenger  debt.  But  this 
question  was  withdrawn  from  the  consideration  of  the  jury, 
and  the  fact  substantially  found  by  the  court,  and  on  which 
they  predicated  their  conclusion  of  law,  that  the  plaintiff 
was  the  holder  of  the  checks  for  value,  so  as  to  be  entitled 
to  recover.  If  we  are,  therefore,  to  review  questions  of  law 
arising  in  this  case,  it  must  be,  not  upon  a  state  of  facts 
conceded  on  the  trial,  but  found  from  the  evidence  by  the 
court.  The  judge  trying  the  cause  has  only  authority  to 
direct  a  verdict  subject  to  the  opinion  of  the  court,  at  gen- 
eral term,  and  the  general  term  to  render  judgment,  when 
upon  the  trial  the  case  presents  only  questions  of  law. 

I  think  there  was  a  mistrial,  and  for  that  reason  the  judg- 
ment should  be  reversed  and  the  case  sent  down  for  another 
trial.  It  is  true  that  the  defendants'  counsel  did  not  object 
to  the  disposition  of  the  case  by  the  judge  who  tried  it; 
but  that  cannot  cure  the  irregularity  or  give  vitality  to  an 
unauthorized  order.  Besides,  we  can  review  only  questions 
of  law  arising  upon  facts  uncontroverted  or  found  by  the 
jury. 

The  judgment  should  be  reversed  on  the  ground  of  a 
mistrial. 


SUPREME  COURT. 

JAMES  CRAFT,  appellant  agt.  SELDEN  E.  CURTISS  and  others, 
respondents. 

Property  of  a  houatboldor,  which  is  exempt  by  the  law  of  1842,  is  liable  for  the 
purchase  money  of  other  property  also  exempt  by  that  laic.  (Thit  teem  to 
be  advene  to  Hickox  agt.  Fay,  30  Barb.,  9.) 
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Erie  General  Term,  Buffalo,  May,  1863. 

Present,  Justices  DAVIS,  GROVER  and  HOYT. 

THIS  was  an  appeal  from  an  order  made  by  the  county 
judge  of  Genesee  county,  in  proceedings  supplementary  to 
execution,  denying  the  plaintiff's  motion  for  a  reoeiver  of 
the  property  of  the  defendant  Curtiss. 

The  evidence  taken  before  the  referee  showed  that  the 
defendant  was  the  owner  of  a  span  of  horses  and  harness 
worth  less  than  $250  ;  that  he  was  a  farmer,  and  used  his 
team  carrying  on  a  farm  ;  that  it  was  the  only  team  he 
had,  and  was  necessary  for  him  in  the  cultivation  of  the 
farm.  He  also  had  a  family  for  which  he  provided. 

It  also  appeared  that  the  judgment,  on  which  the  pro- 
ceedings were  predicated,  was  recovered  upon  a  promissory 
note  given  by  the  defendant  to  the  plaintiif,  upon  the  pur- 
chase of  another  span  of  horses,  some  five  years  ago,  which 
were  also  exempt  by  the  act  of  1842.  The  only  question 
presented  on  this  appeal  was,  whether  property  exempt  by 
the  law  of  1842,  was  liable  for  the  purchase  money  of  other 
property  also  exempt  by  that  law.  The  COURT  held  that  it 
was,  and  reversed  the  order  of  the  county  judge,  with 
costs. 

GEORGE  BOWEN,  for  appellant. 
W.  T.  BLISS,  for  respondents. 


SUPREME  COURT. 

HANS  D.  C.  SATOW  and  others  agt.  ANTHONY  REISENBERGER, 
impleaded,  &c. 

An  order  of  arrest  cannot  be  sustained,  where  the  facts  upon  which  it  is  predi- 
cated are  stated  upon  information  and  belief  merely. 

Before  LEONARD,  Justice,  at  Chambers,  May,  1863. 
THIS  was  a  motion  to  vacate  the  order  of  arrest  holding 
defendant  to  bail  in  $44,000. 


NEW  YORK  PRACTICE  REPORTS.  155 

Satow  »gt.  Reiaenberger. 

The  affidavit  of  Frederick  W.  Meyer,  the  agent  of  the 
plaintiffs,  set  forth,  on  information  and  belief,  that  the  de- 
fendants, who  composed  the  firm  of  Sonza  lleisenberger  & 
Co.,  of  Bahia,  Brazil,  were  indebted  to  the  plaintiffs,  who 
compose  the  firm  of  David  Satow  &  Co.,  of  London,  in  the 
sum  of  $23,000  and  upward,  arising  from  the  conspiracy 
of  the  defendants  with  Mathias  J.  Albers,  master  of  the 
Peruvian  bark  Maria,  by  means  of  false  bills  of  lading  of 
several  hundred  bags  of  coffee,  on  which  advances  were 
made  to  the  above  amount ;  that  in  order  to  conceal  the 
fact  that  the  coffee  had  not  been  shipped,  the  vessel  was 
scuttled  by  the  captain  near  the  Azore  Islands,  and  that 
the  defendant  had  absconded  from  Brazil  with  a  large 
amount  of  money. 

The  affidavit  of  Peter  H.  Berndes,  one  of  the  plaintiffs, 
sworn  to  before  the  mayor  of  London,  after  reciting  the 
manner  of  the  indebtedness,  and  the  intelligence  received 
in  London  of  the  loss  of  the  vessel,  and  that  the  underwrit- 
ers refused  to  recognize  any  liability,  alleges  that  he  "  has 
caused  inquiries  to  be  made,  and  has  ascertained  from  a 
copy  of  the  manifest  of  the  said  ship  Maria,  taken  at  the 
custom  house  at  Bahia  (which  is  not  annexed  nor  its  ab- 
sence accounted  for)  and  from  other  sources,  (which  are 
not  stated,)  that  the  coffee  called  for  by  the  bills  of  lading 
was  not  shipped,  and  that  the  defendant  had  absconded 
from  Bahia  in  an  American  whaling  schooner,  and  was  be- 
lieved to  have  taken  a  large  sum  of  money  with  him." 

The  motion  to  vacate  the  arrest  was  made  upon  the  ori- 
ginal papers,  several  points  being  raised  by  the  defendant's 
counsel  as  to  their  sufficiency  : 

First. — The  order  of  arrest  did  not  contain  any  time  or 
place,  in  the  body  of  it,  when  or  where  returnable. 

Second. — It  was  not  subscribed  or  indorsed  by  the  plain- 
tiffs' attorneys. 

T/iird. — A  true  copy  of  the  original  order,  as  it  now  ap- 
pears, was  not  served  upon  the  defendant. 
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Fourth. — The  summons  is  for  a  money  demand  on  con- 
tract, and  the  affidavits  and  undertaking  show  that  the 
action  is  in  tort  for  damages. 

Fifth. — The  entire  affidavit  of  Meyer  is  upon  information 
and  belief,  and  the  sources  are  not  stated.  So,  also,  the 
affidavit  of  plaintiff  is  on  information  and  belief,  as  to  the 
fraud  and  conspiracy,  and  the  sources  are  not  stated,  and 
the  copy  of  the  manifest  referred  to  is  not  annexed. 

Sixth. — All  the  parties  to  the  action  are  foreigners,  and 
the  fraud,  if  any,  was  committed  in  a  foreign  country,  and 
an  arrest  cannot  be  sustained  under  our  laws. 

Seventh. — The  bail  is  excessive ;  the  claim  being  but 
$23,000,  and  the  bail  $44,000. 

Judge  LEONARD  granted  the  motion,  and  wrote  the  fol- 
lowing opinion : 

"  Not  one  of  the  facts  constituting  the  fraud  is  within 
the  personal  knowledge  of  the  persons  upon  whose  oath  the 
order  of  arrest  has  been  made.  The  statements  of  the 
fraud  are  on  information  only.  An  arrest  cannot  be  up- 
held on  such  proof.  The  order  is  vacated,  with  $10  costs 
of  motion." 

HORATIO  F.  AVERILL,  for  the  motion. 
PLATT,  GERARD  &  BUCKLEY,  opposed. 


COURT  OF  APPEALS. 
FORBES,  &c.,  administrators  agt.  WALTER,  receiver. 

Jlrgued  Oct.  2,  1862;  decided  Dec.  26,  1862. 

RETURNING  an  execution  within  7  (seven)  days,  is  not  an 
irregularity ;  and  supplementary  proceedings  may  be  at  once 
commenced. 

This  answers  the  note,  24  How.,  p.  502. 

Truly  yours,  GEO.  GOULD. 
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SUPREME  COURT. 

CLIFTON  ANGRAVE  agt.  EDWARD  F.  STONE,  JOHN  M.  HALL 
and  others. 

The  creditors  of  a  failing  or  intolvent  party  arc  justly  entitled  to  his  property, 
and  every  disposal  of  it,  by  which  creditors  are  prevented  from  reaching  it,  or 
delayed  in  subjecting  it  to  the  payment  of  their  debts,  is  void,  u  a  fraud  upon 
their  just  rights. 

Held,  that  upon  the  evidence  in  this  action,  the  transaction  sought  to  be  impeached 
•was  surrounded  by  most  of  the  circumstances  which  ordinarily  attend  transfers 
of  property  in  fraud  of  creditors,  and  which  are  regarded  as  badges  of  fraud. 
That  no  sale  or  transfer  has  been  allowed  to  stand,  which  has  been  accompanied 
by  so  many  pregnant  evidences  of  fraudulent  intent — an  intent  to  prejudice 
creditors  by  hindering  and  delaying  them  in  the  collection  of  their  debts;  an 
intent  on  the  part  of  the  debtor  to  contest  or  direct  the  disposition  of  his  property 
for  the  benefit  of  himself  and  family,  and  dictate  the  time  and  manner  of  its 
application  to  the  payment  of  his  debts,  or  determine  whether  it  should  at  all  bo 
so  appropriated. 

1.  The  vendors  in  this  cose  were  insolvent,  or  at  least  in  failing  circumstances, 
unable  to  meet  their  engagements  or  go  on  with  their  business,  in  May,  1861,  or 
at  the  time  of  the  alleged  transfers. 

2.  If  they  were  not  actually  insolvent,  but  were,  or  supposed  they  were,   able  to 
pay  their  debts  if  time  could  be  obtained  for  the  conversion  and  appropriation  of 
their  assets,  the  force  of  the  circumstance,  as  evidence  of  fraud,  was  not  dimin- 
ished; on  the  contrary,  the  evidence  is  then  conclusive  that  all  the  arrangements 
and  transfers  were  with  the  sole  intent  and  purpose  of  obtaining  this  time,  with- 
out the  assent  of  their  creditors,  by  placing  the  property  beyond  their  present 
reach,  and  thus  delaying  them  contrary  to  law. 

3.  Suite  had  been  commenced  and  judgments  were  to  be  rendered  against  them. 

4.  The  principal  vendor  and  assignor,  by  transfers  in  quick  success*, n,  conveyed  to 
his  children  all  his  real  property  and  real  estate  securities. 

JVeu>  York  Special  Term,  April,  1863. 

THE  plaintiff,  a  judgment  creditor  of  the  firm  of  E.  Stone 
&  Co.,  brought  this  action  to  set  aside  as  fraudulent  and 
void  a  transfer  of  their  stock  of  goods  to  the  defendants, 
Stone  and  Hall.  On  the  trial  it  appeared  that  at  the  time 
of  the  sale,  Stone  <fe  Co.  were  hopelessly  insolvent,  which 
was  well  known  to  the  transferees,  one  of  whom  was  a 
young  man  and  had  been  a  clerk  with  the  insolvent  firm  of 
which  his  father,  Edward  Stone,  was  the  senior  partner ; 
that  Stone  &  Hall  were  both  without  pecuniarv 
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bility ;  had  never  been  in  business  on  their  own  account, 
but  nevertheless  their  notes,  having  a  long  time  to  run, 
•were  taken  in  payment  for  this  stock.  It  was  also  proved, 
that  about  the  time  of  this  sale  the  defendant,  Edward 
Stone,  made  conveyances  and  transfers  of  his  individual 
property  to  his  said  son  Edward  ,F.  Stone,  and  to  his 
daughter.  It  appeared  that  all  these  transfers  were  made 
with  the  purpose  of  preventing  the  property  in  question 
from  being  applied  under  legal  process  to  the  payment  of 
the  creditors  of  E.  Stone  &  Co.  It  appeared  also  that  the 
notes  taken  in  payment  for  this  stock  of  goods  were  turned 
over  by  Edward  Stone  to  certain  of  his  confidential  cre- 
ditors. The  price  at  which  the  goods  were  sold  was  fixed 
by  taking  the  invoice  value  of  the  stock  at  a  deduction  of 
fifteen  per  cent. 

As  to  the  conveyances  by  Edward  Stone,  of  his  indi- 
vidual property  to  his  son  and  daughter,  the  defendants 
alleged  that  in  some  instances  the  property  conveyed  was 
mortgaged  to  the  full  value  ;  and  where  such  was  not  the 
case,  mortgages  and  notes  were  taken  from  the  grantees  for 
the  difference  in  value,  and  these  securities  also  turned 
over  to  certain  confidential  creditors. 

The  defendants  also  attempted  to  show  that  a  part  of 
the  consideration  for  one  of  these  transfers  to  the  son,  Ed- 
ward F.  Stone,  was  an  indebtedness  from  Edward  Stone  to 
his  said  son,  for  services  as  clerk  with  the  firm  of  E.  Stone 
&  Co.,  under  a  secret  agreement  known  only  to  them  ;  that 
a  part  of  the  consideration  of  one  of  the  conveyances  to  his 
daughter  was  a  claim  she  had  upon  her  father  for  teaching 
the  younger  children  of  the  family. 

HENRY  NICOLL,  for  plaintiff". 
J.  S.  TORRANCE,  for  defendants. 

ALLEN,  Justice.  The  evidence  in  this  action  is  more  full 
and  complete  than  in  the  case  of  Scheitlin  against  the  same 
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defendants,  involving  the  same  transactions.  The  differ- 
ence in  the  case  made  by  the  evidence  in  the  two  actions 
is  so  essential  and  substantial,  that  I  am  relieved  from  any 
embarrassment  resulting  from  a  fear  of  seeming  to  go 
counter  to  the  case  already  decided. 

I  am  not  only  at  liberty  to  examine  this  case  upon  the 
evidence,  and  decide  it  upon  the  merits,  but  I  am  compelled 
to  do  so,  for  the  reason  that  the  cases  are  not  the  same  in 
many  of  their  features  and  prominent  circumstances.  That 
is,  material  facts  and  circumstances  were  proved  upon  this 
trial,  giving  color  and  character  to  the  whole  transaction, 
which  were  not  brought  out  upon  the  former  trial.  It  is  not 
necessary  for  me  to  refer  to  them  in  detail.  It  is  proper 
to  suggest  the  fact,  Jest  I  should  appear  to  overrule  the 
decision  in  the  case  of  Scheitlin,  which  I  would  not  wil- 
lingly do. 

Upon  the  evidence  in  this  action  the  transaction  sought 
to  be  impeached  is  surrounded  by  most  of  the  circumstances 
which  ordinarily  attend  transfers  of  property  in  fraud  of 
creditors,  and  which  are  regarded  as  badges  of  fraud.  I 
think  no  sale  or  transfer  has  been  allowed  to  stand  which 
has  been  accompanied  by  so  many  pregnant  evidences  of 
fraudulent  intent.  By  fraudulent  intent  I  mean,  an  intent 
to  prejudice  creditors  by  hindering  and  delaying  them  in 
the  collection  of  their  debts  ;  an  intent  on  the  part  of  the 
debtor  to  contest  or  direct  the  disposition  of  his  property 
for  the  benefit  of  himself  and  family,  and  dictate  the  time 
and  manner  of  its  application  to  the  payment  of  his  debts, 
or  determine  whether  it  shall  at  all  be  so  appropriated. 

There  is  nothing  in  any  of  the  transfers  of  property 
brought  in  question,  or  undetermined  in  this  investigation, 
indicating  a  sale  or  disposal  in  the  usual  course  of  busi- 
ness, and  for  reasons  which  ordinarily  actuate  men  in  trans- 
actions of  this  character  ;  on  the  contrary,  every  circum- 
stance shows  the  transfers  to  have  been  prompted  by  some 
unusual  motive,  and  as  evidential  of  some  intent  other  than 
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a  mere  intent  to  dispose  of  property  for  a  fair  equivalent, 
and  devote  that  equivalent  to  the  payment  of  just  debts. 

There  is  any  design  indicated  rather  than  a  design  and 
intent  to  dispose  of  the  property  in  order  that  it  may  be 
more  readily  and  to  better  advantage,  and  at  once,  applied 
to  the  payment  of  debts.  It  is  no  answer  to  the  suggestion 
of  fraudulent  intent  clearly  indicated  by  circumstances  and 
facts  which  courts  have  ever  and  uniformly  held  presump- 
tive evidence  of  such  intent,  to  .say,  that  much  of  the  assets 
and  proceeds  of  this  property  eventually  went  for  the 
benefit  of  creditors.  Such  application  may  have  been  the 
result  of  fear  or  the  action  which  creditors  took  or  me- 
naced, or  of  a  successful  employment  of  the  means  retained 
from  creditors,  and  which  enabled  a  dividend  to  be  made 
from  the  fruits  of  the  business,  without  at  all  interfering 
with  the  main  design  of  the  particular  disposition  of  the 
property,  to  wit :  securing  to  the  assignor  and  his  family 
the  ultimate  benefit  of  the  property,  and  a  support  from  it. 

The  question  is  what  judgment  the  law,  upon  well-set- 
tled rules  of  evidence,  and  of  presumption,  would  have  pro- 
nounced upon  the  transaction  immediately,  the  very  day 
after  it  was  consummated,  not  what  reading  may  be  given  to 
it  by  reading  it  backward,  in  the  light  of  subsequent  acts 
of  the  parties,  some  of  which  are  just  and  right,  but  which 
may  or  may  not  have  been  a  part  of  the  original  plan. 

It  is  a  maxim  that  the  creditors  of  a  failing  or  insolvent 
party,  are  justly  entitled  to  his  property,  and  that  every 
disposal  of  it  by  which  creditors  are  prevented  from  reach- 
ing it,  or  delayed  in  subjecting  it  to  the  payment  of  their 
debts  is  void,  as  a  fraud  upon  their  just  rights. 

The  circumstances  and  facts  which  are  most  prominent, 
but  which  are  by  no  means  all  that  are  established,  and 
which  are  utterly  inconsistent  with  bona  fides,  and  each  of 
which  tend  to  prove,  by  every  well-settled  rule  of  presump- 
tion, and  which  collectively  prove,  in  my  judgment,  uncon- 
trovertibly,  the  fraudulent  intent  charged,  are : 
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I.  That  the  vendors  were  insolvent,  or  at  least  in  failing 
circumstances,  unable  to  meet  their  engagements  or  go  on 
with  their  business  in  May,  1861,  or  at  the  time  of  the 
alleged  transfers. 

II.  If  they  were  not  actually  insolvent,  but  were  or  sup- 
posed they  were  able  to  pay  their  debts,  if  time  could  be 
obtained  for  the  conversion  and  appropriation  of  their  assets, 
the  force  of  the  circumstances  as  evidence  of  fraud  is  not 
diminished  ;  on  the  contrary  the  evidence  is  then  conclusive 
that  all  the  arrangements  and  transfers  were  with  the  sole 
intent  and  purpose  of  obtaining  this  time,  without  the.  assent 
of  their  creditors,  by  placing  the  property  beyond  their 
present  reach,  and  thus  delaying  them  contrary  to  law. 

III.  Suits  had  been  commenced  and  judgments  were  about 
to  be  rendered  against  them. 

IV.  The  principal  vendor  and  assignor  by  transfers  in 
quick  succession,  conveyed  to  his  children  all  his  real  pro- 
perty and  real  estate  securities  as  follows  —  without  attempt- 
ing to  give  them  in  the  order  of  their  dates  : 

(1.)  The  Yonkers  property,  worth  several  thousand  dol- 
lars over  the  encumbrance,  was  sold  to  the  son,  a  young 
man,  a  clerk  at  $8  a  week,  and  without  means,  and  his  mort- 
gage taken  on  a  long  term  for  $4,300,  thus  securing  to  the 
vendor  and  his  family,  the  benefit  of  any  rise  in  the  pro- 
perty, for  the  time  the  mortgage  had  to  run,  as  well  as  the 
benefit  of  a  good  bargain,  and  a  price  to  say  the  least  not 
excessive. 

(2.)  A  mortgage  upon  property  at  Weathersfield,  Connec- 
ticut, was  assigned  to  the  same  son  for  $5,300,  and  his  note 
without  security  taken  on  time  for  $3,500,  and  the  balance, 
$1,800,  set  off  against  a  claim  of  the  son  to  the  same  amount 
against  the  father,  for  extra  compensation,  for  a  period  of 
three  years  in  the  store,  under  an  agreement  alleged  to  have 
been  made  at  the  commencement  of  the  service,  but  now 
for  the  first  time  heard  of  or  recognized  by  any  act  of  the 
parties.  It  is  enough  to  say  that  the  claim  is  suspicious. 
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But  the  taking  a  note  of  a  man  without  means,  for  the  large 
sum  of  $3,500,  in  exchange  for  real  estate  security  is  un- 
heard of  in  any  ordinary  fair  business  transaction.  No 
man  would  think  of  it. 

(3.)  A  property  in  Ohio  was  transferred  to  the  same  son 
about  the  same  time.  The  parties  seemed  at  a  loss  to  deter- 
mine upon  what  consideration  the  conveyance  was  made. 
They  now  think  it  was  made  to  carry  into  effect  a  gift  of 
the  lots  made  some  two  or  three  years  before.  Mr.  Edward 
Stone,  the  father,  when  examined  upon  supplemental  pro- 
ceedings, stated  that  the  transfer  was  made  to  secure  a  debt 
of  $2,000  to  the  son,  probably  the  same  debt  referred  to  in 
connection  with  the  Weathersfield  mortgage.  The  same 
debt  thus  being  made  to  do  double  duty. 

(4.)  Certain  lots  on  Thirty-seventh  street,  and  on  Eighty- 
fourth  street,  were  conveyed,  the  former  to  the  same  son, 
and  the  latter  to  the  daughter,  Mary  L.  Stone,  without  con- 
sideration. It  is  claimed  that  the  lots  were  encumbered  to 
their  full  value,  and  this  may  be  so.  But,  if  so,  the  fact 
is  nevertheless  indicative  of  the  animus  of  all  the  transfers. 
The  grantor  was  willing  that  his  children  rather  than  his 
creditors  should  have  the  benefit  of  the  equity  of  redemp- 
tion, whether  it  was  worth  much  or  little. 

(5.)  He  conveyed  his  dwelling-house  to  his  unmarried 
daughter,  Mary  L.  Stone,  living  with  him,  subject  to  an 
encumbrance  of  about  $13,500,  for  the  nominal  sum  or  price 
of  $19,000  ;  of  the  balance  nominally  payable  of  the  pur- 
chase price,  $1,800  was  applied  in  satisfaction  of  a  debt 
which  is  claimed  to  have  accrued  from  the  father  to  the 
daughter,  for  services  during  a  long  series  of  years.  I  will 
not  remark  upon  this  alleged  debt,  except  that  I  do  not  find 
as  a  fact  that  any  such  debt  or  claim  legally  existed  or 
could  have  been  enforced.  The  grantor  then  took  a  lease 
of  the  house  for  one  year,  at  the  nominal  rent  of  $1,800  or 
$2,000,  which  was  deducted  from  the  purchase  price,  which 
nearly  exhausted  the  consideration ;  the  small  balance  that 
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remained  was  to  be  paid  by  the  daughter  upon  ,certain 
claims  and  charges  upon  the  property  for  taxes,  Ac.,  and 
in  some  other  way  as  agreed  between  them,  but  no  security 
was  taken  for  these  payments,  and  the  agreement  was  not, 
I  think,  in  writing. 

(6.)  The  stock  of  goods  was  sold  to  two  young  men,  (one 
the  son  of  Mr.  Stone,  and  a  clerk  with  the  vendors,)  with- 
out means,  and  their  notes  taken  at  long  terms,  without 
security,  in  any  form,  even  upon  the  goods  sold. 

(7.)  The  principal  vendor  became  a  clerk  for  the  pur- 
chasers, and  has  continued  from  that  time  to  this  nominally 
in  their  employ,  superintending  and  directing  the  business 
for  a  compensation,  as  is  alleged,  the  amount  of  which  is 
not  fixed,  he  drawing  from  the  business  as  his  necessities 
required,  or  as  he  thought  just. 

(8.)  The  money  received  upon  a  sale  of  the  dwelling- 
house,  which  was  conveyed  to  the  daughter,  which  was  sold 
in  a  few  months,  was  put  into  the  business  of  Stone  &,  Hall 
(the  new  firm)  and  used  by  that  firm,  without  their  being 
required  to  give  the  daughter,  or  any  other  person,  any 
security  or  even  a  voucher  for  the  same. 

(9.)  As  occasion  has  required  or  opportunity  offered,  the 
father,  Edward  Stone,  has  turned  out  portions  of  the  goods 
sold  to  Stone  &  Hall,  in  payment  of  his  debts,  and  satisfied 
Stone  &  Hall  by  indorsing  the  amount  upon  their  notes 
given  for  the  purchase  money. 

(10.)  Subsequently  to  the  sale  of  the  goods  to  Stone  <fe 
Hall,  the  debtor  firm  of  E.  Stone  &  Co.  transferred  to  the 
same  individuals,  absolute!)',  a  large  amount  of  the  debts 
and  choses  in  action  belonging  to  them,  probably  the  most 
available,  in  consideration  of  their  undertaking  to  pay  cer- 
tain specified  debts  of  the  assignors,  taking  no  security  for 
the  performance  of  this  agreement. 

(11.)  Soon  thereafter,  and  in  time  to  prevent  creditors 
from  reaching  the  effects,  by  proceedings  supplemental  to 
execution  or  otherwise,  the  remainder  of  the  effects  of  Stone 
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&  Co.  were  assigned  to  the  son,  Edward  J.  Stone,  in  trust 
for  the  benefit  of  creditors. 

(12.)  There  is  some  direct  evidence — contradicted  it  is 
true — that  there  was  an  understanding  or  agreement  that 
the  property  was  to  be  restored  to  Edward  Stone,  and  the 
business  resumed  by  him  whenever  he  could  arrange  his 
debts  so  that  he  could  recommence  his  business  without 
being  embarrassed  by  them.  I  do  not  pass  upon  this  evi- 
dence, for  the  reason  that  I  do  not  deem  it  necessary. 

(13.)  The  whole  evidence  shows  that  all  these  arrange- 
ments and  transfers  were  merely  for  the  purpose  of  enabling 
the  vendor,  Edward  Stone,  to  enjoy  and  use  the  property 
for  the  benefit  of  himself  and  family,  and  keep  the  same 
beyond  the  reach  of  creditors,  except  as  he  should  find  it 
convenient  to  give  it  to  them,  and  the  subsequent  use  and 
employment  of  the  property  has  been  in  execution  of  the 
original  design.  The  creditors  have  only  been  paid  such 
sums  as  the  debtor  himself  has  been  able  to  pay  by  the  sale 
of  his  house,  and  the  conversion  of  his  assets  and  his  earn- 
ings under  the  firm  name  of  Stone  &  Hall ;  that  is,  the  pay- 
ments to  the  creditors  have  been  no  other  or  greater  than 
could  have  been  made  in  this  way,  had  the  transfer  been 
colorable,  and  the  business  actually  carried  on  by  the 
assignor  and  vendor  for  his  own  benefit. 

Of  course  those  who  have  been  preferred  in  the  payment 
of  their  debts  have  been  glad  to  take  what  was  offered 
them,  but  I  am  constrained  to  pronounce  the  sale  of  the 
goods  fraudulent  and  void  as  to  the  plaintiff.  Judgment 
must  be  given  accordingly,  and  a  receiver  must  be  ap- 
pointed of  the  property,  <fec. 
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SUPREME  COURT. 

• 

JOHN  B.  IRELAND,  receiver,  <fec.  agt.  SAMUEL  B.  POTTER, 
ARCHIBALD  A.  THOMAS  and  FREDERICK  F.  BETTS. 

A  creditor  assignee,  who  took  an  assignment  of  his  debtors'  property,  absolute 
on  its  face,  under  an  agreement  that  from  its  avails  he  should  first  receive  his 
own  debt,  and  pay  the  balance  to  the  other  creditors  of  the  debtors;  and  after 
receiving  his  own  debt,  he  settled  with  some  of  the  other  creditors  by  paying  them 
forty  and  fifty  cents  on  the  dollar,  to  satisfy  their  debts : 

Held,  that  the  assignee  was  entitled,  on  adjustment  of  his  accounts  under  the  as- 
signment, to  charge  only  for  the  actual  amount  paid  by  him  to  the  other  credit- 
ors— not  to  the  gross  amount  of  their  respective  debts,  which  he  satisfied  at  a 
discount. 

Also  held,  that  the  assignee  was  not  entitled  to  any  commission!.  No  case  baa 
ever  gone  so  far  as  to  allow  commissions  to  a  creditor  who,  as  assignee  of  a  demand 
for  his  own  security  and  benefit,  has  received  more  than  his  debt  from  the  assign- 
or's effects. 

It  seems,  that  such  a  case  shows  that  in  law  the  assignee  converted  the  property, 
and  that  he  might  well  be  held  as  a  wrong-doer. 

The  assignment  must  be  declared  to  be  held  simply  as  security,  not,  u  it  purports, 
as  an  absolute  sale. 

New  York  Special  Term,  June,  1863. 

THE  plaintiff  in  this  action  was  appointed  a  receiver 
under  supplementary  proceedings  on  a  judgment  for  $2,535. 
62,  recovered  against  the  defendants  Archibald  A.  Thomas 
and  Frederick  F.  Betts,  who  were  copartuers^under  the 
firm  name  of  Frederick  F.  Betts  &  Co.  On  the  7th  day  of 
October,  1861,  Frederick  F.  Betts  &  Co.,  by  an  absolute 
bill  of  sale,  sold  and  transferred  all  their  property,  amount- 
ing to  upwards  of  $14,000,  to  the  defendant  Samuel  B. 
Potter,  to  secure  the  sum  of  $8,000  due  from  them  to  Pot- 
ter, under  an  agreement  that  Potter  should  first  receive  his 
own  debt,  and  pay  the  balance  to  the  creditors  of  Fred- 
erick F.  Betts  &  Co. 

Potter  received  for  the  property  so  transferred,  $21,000, 
and,  after  deducting  the  amount  due  to  himself,  he  settled 
several  of  the  debts  of  Frederick  F.  Betts  <fe  Co.,  by  paying 
from  forty  to  fifty  cents  on  a  dollar,  and  taking  receipts 
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in  full.  He  refused  to  pay  anything  over  to  the  plaintiff, 
as  receiver  of  Frederick  F.  Betts  &  Co.,  who,  as  such 
receiver,  commenced  this  action.  The  case  was  tried,  and 
sent  to  a  referee  to  take  and  state  an  account.  The  ref- 
eree reported  that  the  defendant  Potter  had  in  his  hands 
the  sum  of  $1,987.39.  The  defendant  Potter  filed  excep- 
tions to  the  report  of  the  referee,  and  the  plaintiff  made 
this  motion  to  confirm  the  referee's  report.  The  other 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

IRA  D.  WARREN,  for  motion,  cited  Story  on  Agency, 

$  211  ;  11  Paige,  26  ;  Moore  agt.  Moore,  1  Seld., 

256  ;  3  Paige,  180. 
D.  M.  PORTER,  in  opposition,  cited  4  Com.,  552  ;  Story 

on   Bailments,  306  ;  Story  on  Contracts,  682  ;  9 

Paige,  398. 

PECKHAM,  Justice.  This  cause  comes  now  to  be  disposed 
of,  upon  the  matters  reserved  at  the  hearing.  By  the 
report  of  the  referee  it  appears  that  a  considerable  balance 
is  now  in  the  hands  of  the  defendant,  which,  under  the 
decree  rendered  herein,  belongs  to  the  plaintiff. 

The  defendant  excepts  to  the  report,  because  the  referee 
did  not  allow  him  the  gross  amount  of  the  several  debts 
satisfied  by  the  defendant,  instead  of  allowing  him,  as  he 
did,  the  several  sums  he  paid  to  obtain  such  satisfactions. 

I  am  unable  to  see,  on  the  evidence,  any  ground  for  the 
claim  of  the  defendant.  There  is  no  evidence  that  any 
claim  so  satisfied  was  assigned  to  him,  so  that  he  could 
claim  the  whole  amount  as  the  owner  or  assignee. 

The  evidence  simply  shows  the  payment  by  him  of  so 
much  money,  (something  less  than  the  face  of  the  debt,) 
and  for  the  whole  amount  of  the  money  paid,  and  interest, 
the  defendant  is  allowed  by  the  referee. 

The  defendant  next  excepts  to  the  report,  because  the 
referee  did  not  allow  any  commissions  to  him.  I  do  not 
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think  any  commissions  should  be  allowed.  No  case  has 
gone  so  far  as  to  allow  commissions  to  a  creditor  who,  as 
assignee  of  a  demand  for  his  own  security  and  benefit,  has 
received  more  than  his  debt  from  the  assignee's  effects. 
The  case  of  Meacham  agt.  Stearnes,  (9  Paige,  398,)  cited 
by  defendant's  counsel,  falls  far  short  of  that.  In  the 
English  courts  no  commissions  are  allowed  to  trustees  in 
the  execution  of  trusts.  In  this  state  they  are  allowed  to 
the  same  extent  as  to  executors,  <fcc.  In  this  case  the 
defendant,  as  appears  by  the  decree  and  by  the  evidence, 
took  the  property  as  an  absolute  purchaser  on  the  face  of 
the  assignment,  and  in  his  answer  he  claims  to  be  the  abso- 
lute owner.  On  the  trial  ho  denied  the  right  of  any  cre- 
ditor of  the  assignors,  though  finally,  when  the  evidence 
clearly  established  that  he  had  taken  the  assignment  simply 
to  secure  his  debt,  he  claimed  to  show  that  he  had  paid 
out  all  the  surplus. 

I  think  the  case  shows  that  in  law  he  converted  the  pro- 
perty, and  that  he  might  well  be  held  as  a  wrong-doer.  He 
utterly  repudiated  any  trust,  though  he  did  in  fact  pay 
some  of  the  creditors  the  whole  or  a  part  of  their  demands. 
Such  payments  seem  generally,  if  not  universally,  to  have 
been  made  rather  on  compulsion,  or  at  least  on  threats  of  it. 

In  this  case  he  wholly  refused  to  pay  the  pldntiff  any- 
thing, and  denied  his  right  to  anything.  The  assignment 
by  the  decree  is  declared  to  be  held  as  security  simply,  and 
not,  as  it  purports,  as  an  absolute  sale.  It  is  not  declared 
that  the  defendant  has  been  guilty  of  any  fraud,  in  terms, 
nor,  perhaps,  by  any  necessary  effect ;  but  where  a  defend- 
ant takes  the  course  taken  here,  I  am  not  willing  to  say 
that  he  is  entitled  to  any  commissions,  for  he  has  assumed 
to  discharge  no  trust.  His  expenses  have  been  liberally 
allowed  to  him  ;  no  objection  or  exception  is  taken  by  the 
plaintiff  to  the  report,  or  I  should  have  been  extremely 
unwilling  to  allow  a  charge  of  $260,  paid  to  a  person 
introduced  to  the  defendant  "  at  the  National  Hotel "  at 
VOL.  XXV.  12 
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Washington,  foi>  some  sort  of  service  in  obtaining  the 
money  from  the  authorities  at  Washington.  The  name  of 
the  person  is  not  stated  or  recollected  by  the  defendant, 
and  I  should  infer  from  the  defendant's  evidence  that  the 
payment  was  made  for  the  influence  of  that  unnamed  person 
with  the  authorities  to  obtain  the  payment  of  a  debt  con- 
fessedly due  and  properly  certified.  I  should  be  extremely 
unwilling  to  give  any  sanction  to  the  allowance  of  such  a 
claim.  But  there  may  be  some  explanation  not  disclosed  ; 
and  as  no  exception  is  taken  by  the  plaintiff,  I  think  the 
report  should  be  confirmed. 

The  fourth  exception  is  not  well  taken,  as  there  is  noth- 
ing in  the  case  showing  that  that  judgment  was  recovered 
against  the  defendant  for  any  liability  incurred  or  assumed 
by  him  under  the  assignment.  It  is  so  "  alleged"  but  not 
so  proved  by  him.  I  do  not  think  this  a  case  for  an  extra 
allowance,  under  all  the  circumstances. 

Motion  to  confirm  the  referee's  report  granted,  with  costs. 


SUPREME  COURT. 

PIERRE  F.  RENARD  and  others  agt.  WILLIAM  MAYDORE  and 
others.     .' 

Where  an  assignment  for  the  benefit  of  creditors  prefers  certain  creditors  who 
had  previously  required  a  composition  deed,  ngreeing  to  take  fifty  cents  on  the 
dollar  and  release  the  assignors,  the  assignment  for  that  reason  is  not  to  be  ad- 
judged fraudulent  and  void,  where  it  is  found  that  the  composition  deed  and  the 
assignment  are  separate  and  distinct  transactions,  and  were  not  part  of  one 
original  plan  or  agreement,  and  that  neither  of  the  instruments  entered  into  or 
formed  part  of  the  other,  and  were  not  to  be  construed  together. 

(This  case  differs  from  Spaulding  agt.  Strung,  (36  Barb.,  310,)  as  in  that 
case  it  wan  found  that  the  composition  deed  and  the  assignment  were  but  one 
transaction,  and  were  to  be  construed  together.) 

JVeio  York  General  Term,  June,  1863. 
INGRAHAM,  CLERKE  and  LEONARD,  Justices. 
THE  facts  will  sufficiently  appear  in  the  opinion  of  the 
court. 
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By  the  court,  INGRAHAM,  Justice.  This  action  is  brought 
to  set  aside  an  assignment.  The  ground  upon  which  the 
plaintiffs  mainly  rely  is.  that  the  assignment  prefers  cer- 
tain persons  who  had  previously  required  a  composition 
deed,  agreeing  to  take  fifty  cents  on  the  dollar,  and  re- 
lease the  assignors. 

The  judge  before  whom  the  case  was  tried  has  found 
that  the  composition  deed  and  the  assignment  were  sepa- 
rate and  distinct  transactions,  and  were  not  part  of  one 
original  plan  or  agreement,  and  that  neither  of  said 
instruments  entered  into  or  formed  part  of,  or  should  be 
construed  with  reference  to  the  other.  He  also  finds  that 
the  assignment  was  not  made  with  intent  to  hinder,  delay 
or  defraud  their  creditors,  or  for  the  use  of  the  assignors, 
or  by  collusion.  The  complaint  was  dismissed,  and  the 
plaintiffs  appealed. 

There  can  be  no  doubt  that  the  judge  committed  no 
error  as  to  the  law,  if  he  is  correct  as  to  the  findings  of 
fact  in  this  case.  The  assignment  by  itself  contains  noth- 
ing that  would  render  it  void.  It  is  a  simple  assignment 
for  the  benefit  of  creditors,  giving  preferences,  but  reserv- 
ing nothing  to  the  debtors,  and  containing  no  provisions 

that  the  law  holds  sufficient  to  vitiate  it. 

^ 

The  only  ground,  therefore,  would  be  to  bring  it  within 
the  case  of  Spaulding  agt.  Strong,  (36  Barb.,  310,)  in 
which  the  assigment  was  held  void,  in  a  similar  case,  but 
in  which  the  judge  found  that  the  composition  deed  and 
the  assignment  were  but  one  transaction,  and  were  to  be 
construed  together.  The  difficulty  in  so  holding,  in  this 
case,  is,  that  the  judge  before  whom  the  case  was  tried 
has  found  otherwise.  The  question  was  one  mainly  of 
intent,  and  the  testimony  submitted  to  the  court  in  the 
trial  was  such  as  left  it  to  the  judge  to  decide  upon  it  as 
a  matter  of  fact,  so  that  his  finding  either  way  ought  not 
to  be  reversed  on  appeal.  It  may  be  that  the  judge  be- 
fore whom  this  case  was  tried  took  a  different  view  of  the 
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intent  and  motives  of  the  parties  from  the  conclusions  of 
the  judge  in  the  case  of  Spaulding  agt.  Strang,  and  yet  it 
is  no  ground  of  appeal  any  more  than  where  juries  differ 
as  to  the  facts  in  cases  very  similar.  It  is  only  where 
the  finding  of  fact  is  clearly  against  the  weight  of  evi- 
dence that  such  finding  should  be  disturbed  on  appeal. 
A  difference  of  opinion  upon  the  facts  by  the  appellate 
court  does  not  warrant  us  in  reversing  the  judgment.  I 
do  not  agree  with  the  plaintiffs'  counsel  that  the  evi- 
dence is  conclusive  against  the  defendants  on  this  point, 
although  I  am  free  to  say  that,  from  an  examination  of 
the  evidence,  I  should  hesitate  about  coming  to  the  same 
conclusion. 

This  difference  of  the  finding  of  facts  draws  the  dis- 
tinction between  the  present  case  and  that  of  Spaulding 
agt.  Strong,  and  renders  the  decision  of  that  case  inap- 
plicable here.  There  the  two  instruments  were  found  to 
be  one  transaction,  to  be  construed  together,  and  in  this 
case  they  were  found  to  be  separate  and  distinct,  and 
formed  no  part  of  each  other.  With  this  finding  we  can- 
not say,  as  matter  of  law,  that  the  assignment  is  void 
upon  its  face,  or  that  it  is  to  be  declared  void  for  any- 
thing contained  in  the  composition  deed,  which  the  judge 
finds  is  not  connected  with  it  and  forms  no  part  of  it. 

The  offer  to  prove  what  Samuel  Graydon  said,  as  to  his 
object  in  buying  up  the  notes  of  the  assignees,  was  pro- 
perly excluded. 

There  was  no  offer  to  show  that  he  was  acting  for  them 
in  the  matter,  or  under  any  agreement  with  them.  It 
was  very  immaterial  whether  Samuel  bought  up  the  paper 
with  a  view  of  enabling  the  firm  to  compromise  their 
debts,  if  the  transaction  formed  no  part  of  the  agreement 
under  which  the  assignment  was  executed. 

The  evidence  of  threats  made  by  the  assignees  to  their 
creditors,  to  induce  them  to  sign  composition  deeds,  was 
excluded  on  the  trial,  and  is  sought  to  be  sustained  upon 
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the  ground  that  no  such  charge  is  made  in  the  complaint. 
Independent  of  this  objection,  I  should  be  of  the  opinion 
that  such  evidence  was  admissible,  as  tending  to  connect 
the  composition  deed  with  the  assignment,  and  bearing 
upon  the  question  whether  they  were  or  were  not  to  be 
considered  one  instrument.  The  defendants  had  a  right 
to  know  the  grounds  upon  which  the  plaintiffs  sought  to 
set  aside  the  assignment,  and,  if  they  relied  upon  such 
threats,  should  have  made  the  proper  allegations  in  the 
complaint  to  warrant  the  introduction  of  the  testimony. 
This  is  the  only  ground  upon  which  the  exclusion  of  the 
evidence  can  be  sustained,  and  upon  this  point  I  enter- 
tain some  doubt,  but  do  not  feel  warranted  on  that  ac- 
count to  set  aside  the  judgment. 
Judgment  affirmed. 
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JOANNA  JOHNSTON,  appel't  agt.  ROBERT  JOHNSTON,  resp't. 

The  writ  of  ne  exeat  it  abolished  by  the  Code  of  Procedure. 

(This  agrees  with  the  decision  of  this  court  in  Fuller  agt.  Emeric,  2  Sand., 
626,  and  is  adverse  to  the  decisions  of  the  supreme  court  in  Jfyrrest  agt. 
Forrest,  5  How.,  125,  and  10  Barb.,  46;  Bushnell  agt.  Bushnell,  1  JIow., 
389,  and  15  Barb.,  399;  and  Kiville  agt.  Neville,  22  How.,  500.) 

General  Term,  June,  1863. 

Before  Justices  BOSWORTH,  MONCRIEF  and  WHITE. 
APPEAL  from  an  order  made  at  special   term  setting 
aside  a  writ  of  ne  exeat  issued  in  this  action. 

Ki.niu ix. K  T.  GERRY,  for  appellant. 
ROBERT  JACKSON,  for  respondent. 

By  the  court,  BOSWORTH,  Ch.  Justice.  This  is  an  appeal 
by  th'e  plaintiff  from  an  order  made  May  8,  1863,  in  this 
action,  vacating  and  discharging  a  writ  of  ne  exeat  issued 
herein  on  the  5th  of  May,  1863. 
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The  writ  was  granted  ex  parte  on  a  .petition  of  the 
plaintiff,  which  states  the  pendency  of  this  action  ;  that 
it  is  brought  by  the  plaintiff  to  obtain  a  limited  divorce  ; 
that  an  order  was  made  herein  on  the  8th  of  December, 
1862,  directing  the  defendant  to  pay  to  plaintiff  weekly 
ten  dollars  as  alimony  pendent e  lite,  which  has  been  regu- 
larly and  duly  paid,  and  that  defendant  threatens  and  is 
about  to  remove  from  this  state  to  Greenwich,  in  the 
state  of  Connecticut. 

The  writ  was  set  aside  by  the  judge  who  allowed  it. 
It  is  conceded  that  if  Fuller  agt.  Emeric,  (2  Sand.  S.  C. 
R.,  626,)  was  correctly  decided,  the  writ  was  improvi- 
dently  issued.  But  it  is  urged  that  Forrest  agt.  Forrest, 
(5  How.,  125,  and  10  Barb.,  46,)  and  Bushnell  agt.  Bushnell, 
(7  How.,  389,  and  15  Barb.,  399,)  overrule  that  decision, 
and  that  these  two  cases  and  Neville  agt.  Neville,  (22 
How.,  500,)  present  such  an  adverse  array  of  judicial 
opinions,  that  Fuller  agt.  Emeric  should  be  reconsidered 
and  disapproved. 

The  opinion  in  Fuller  agt.  Emeric  indicates  a  careful 
•  consideration  of  the  question  by  the  learned  judge  who 
wrote  it ;  and  shows  that  the  Code  was  designed  to 
abolish  this  writ,  and  that  the  commissioners  in  their 
report  to  the  legislature  advised  that  body  that  such  was 
their  design,  and  that  the  Code,  as  they  prescribed  it 
was,  in  their  opinion,  so  drawn  as  to  accomplish  that 
design.  (Id.,  629.) 

The  opinion  of  the  learned  judge  in  Forrest  agt.  Forrest, 
(10  Barb.  R.,  47.)  commences  with  the  statement,  "  that 
the  counsel  on  both  sides  agreed  that  the  writ  of  ne  exeat 
was  abolished."  That  learned  judge  held  the  opinion, 
however,  that  the  writ  was  "  one  of  those  provisional 
remedies  which  had  been  saved  to  suitors  by  sections  244 
and  468  "  of  the  Code.  (Id.,  48.) 

That  decision  was  made  in  October,  1850,  and  the  Code 
as  it  then  was  should  be  looked  at,  in  considering  it. 
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Section  244  (Laws  of  1850,  p.  663)  was  then  in  these 
words,  viz  :  "  Until  the  legislature  shall  otherwise  pro- 
vide, the  court  may  appoint  receivers,  and  direct  the 
deposit  of  money  or  other  thing  in  court,  and  grant  the 
other  provisional  remedies  now  existing,  according  to  the 
present  practice,  except  as  otherwise  provided  in  this 
act." 

By  the  amendments  made  in  1851,  (Laws  of  1851,  Ap- 
pendix 80,  §244,)  that  section  was  amended,  and  as 
amended  commences  with  a  specification  of  five  cases  in 
which  a  receiver  may  be  appointed,  and  then  follows  this 
provision,  viz  :  "  The  court  may  grant  the  other  provi- 
sional remedies  now  existing,  according  to  the  present 
practice,  except  as  otherwise  provided  in  this  act." 

In  1852  this  section  was  again  amended,  and  the  words 
above  quoted  were  stricken  out.  (Laws  cf  1852,  p.  656, 
§244.) 

That  this  amendment  was  made  in  consequence  of  the 
decision  in  Forrest  agt.  Forrest,  (supra,)  and  to  effect  the 
abolition  of  this  writ,  if  not  already  clearly  accomplished, 
I  dx>  not  affirm.  But  the  repeal  of  that  clause  took  away 
the  basis  of  the  opinion  of  the  learned  judge  in  that  ease  ; 
conceding  to  it  the  full  consideration  due  to  its  ability, 
and  the  research  and  learning  it  demonstrator  ;  still,  by 
the  very  reasoning  in  that  opinion,  it  is  clear  that  the 
writ  is  abolished.  That  opinion  concedes  that  the  Code, 
as  first  enacted,  would  have  the  effect  to  abolish  the  writ, 
but  for  sections  244  and  468,  (supra,)  and  if  that  be  so, 
then  as  the  part  of  section  244,  above  quoted,  is  abolished, 
the  power  to  issue  the  writ  is  gone.  No  one,  I  think,  will 
pretend  that  section  468,  which  will  be  adverted  to  pre- 
sently, standing  alone,  retains  it. 

In  Bushndl  agt.  Bushndl,  (15  Barb.  399,)  the  supreme 
court  in  the  second  judicial  district,  held  before  three 
judges  of  great  ability,  decided  that  the  writ  was  not 
abolished. 
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That  opinion  proceeds  upon  two  grounds  :  First,  ab  in- 
conveniently  (id.,  pp.  399,  401  ;)  second,  upon  intrinsic 
evidence,  furnished  by  sections  178,  179,  "  of  an  inten- 
tion of  the  legislature  to  leave  the  law  of  arrest  and  im- 
prisonment where  it  was  before  the  Code  was  adopted." 
(Id.,  402,  405  and  406.) 

The  first  ground  of  argument  is  conceded  to  be  una- 
vailable in  the  face  of  a  legislative  enactment,  and  the 
argument  in  relation  to  the  meaning  of  sections  178  and 
179  is  the  only  one  to  be  reviewed. 

Section  178  enacts  "  that  no  person  shall  be  arrested 
in  a  civil  action,  except  as  prescribed  by  this  act ;  but 
this  act  shall  not  affect  the  act  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors,  passed  April 
26,  1831,  or  any  act  amending  the  same,  nor  shall  it  apply 
to  proceedings  for  contempt."  Section  179  enumerates 
the  cases  in  which  a  person  maybe  arrested,  provisonally. 

Section  178  is  the  first  section  of  the  first  chapter  of 
title  7,  which  title  is,  "Of  the  provisional  remedies  in 
civil  actions."  The  title  is  a  part  of  the  statute. 

We  find  here  an  absolute  prohibition  against  the  arrest 
of  any  party  in  any  civil  action,  except  in  the  cases  and 
in  the  manner  provided  by  the  act  itself. 

And  this  act  provides  in  terms  for  every  civil  action, 
whether  formerly  an  action  at  law,  or  a  suit  in  chancery. 
The  preamble  of  this  act  declares  that  it  is  expedient 
*  *  *  that  an  uniform  course  of  proceeding  in  all 
cases  should  be  established,  and  section  69  enacts  that 
there  shall  be  "  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of 
private  wrongs,  which  shall  be  denominated  a  civil  ac- 
tion." 

Then  follows  the  prohibition  of  the  arrest  of  any  party 
in  a  civil  action,  except  in  the  cases  and  manner  specified 
in  that  act.  Every  remedy  other  than  a  civil  action  is 
defined  to  be  a  special  proceeding,  (§§2  and  3.)  Hence 
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it  is  evident  that  the  design  of  the  Code  was  to  regulate 
every  remedy,  either  by  requiring  a  pursuit  of  the  means 
it  specifically  provides,  or  by  a  resort  to  such  pre-existing 
practice  as*  its  provisions  retain. 

The  writ  in  this  case  was  sought  and  granted  as  a 
remedy  in  this  action,  and  may  be  held  to  be  unautho- 
rized because  prohibited,  without  interfering  with  the 
power  of  the  court  of  chancery  or  any  court  succeeding 
to  its  general  powers  to  issue  it,  where  no  action  is  pend- 
ing and  without  reference  to  a  civil  action  existing  or 
contemplated,  if  such  a  case  for  its  exercise  can  occur 
under  our  system  of  government. 

The  issuing  of  ne  exeat  in  a  civil  action  is  merely  for 
the  purpose  of  obtaining  equitable  bail  in  such  action. 
(1  Hop.  R.,  496  ;  2  Paige  R.,  606  ;  3  P.  IK,  812,  ex  parte 
Bunker.)  In  the  case  before  us  it  is  issued  solely  to 
compel  the  defendant  to  give  equitable  bail,  and  is  re- 
sorted to  as  a  provisional  remedy. 

Unless,  therefore,  authority  to  issue  the  writ  to  arrest 
a  party  in  a  civil  action  is  preserved  by  the  concluding 
clauses  of  section  178,  or  some  other  section  of  the  Code, 
it  is  clearly  abolished. 

No  one  has  contended  that  it  is  saved  under  the  excep- 
tion in  regard  "  to  proceedings  for  contempts."'  Does  the 
exception  as  to  the  act  abolishing  imprisonment  for  debt 
reserve  authority  to  issue  it  ? 

The  opinion  in  Bushnell  agt.  Bushnell,  (svpra  402,) 
affirms  that  these  qualifications  of  section  178  in  connection 
with  section  179,  "  indicate  the  clearest  intention  on  the 
part  of  the  legislature  to  leave  the  law  of  arrest  precisely 
as  it  stood  before  the  passage  of  the  Code."  That  "the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraud- 
lent  debtors,  passed  April  26,  1831,  was  framed  with  a 
view  to  preserve  it  untouched  ;  for  the  prohibition  in  the 
first  section  is  against  the  arrest  or  imprisonment  of  any 
person  on  any  civil  process  issued  out  of  any  court  of 
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law,  or  any  execution  issuing  out  of  any  court  of  equity." 
(Id.,  405.) 

The  qualification  of  section  178,  by  declaring  that  it 
should  not  affect  the  act  to  abolish  imprisonment  for 
debt,  was  designed  to  leave  creditors  at  liberty  to  pursue 
the  remedies  prescribed  by  that  act  to  reach  a  fraudulent 
debtor's  property,  and  to  arrest  him  as  a  part  of  such 
remedies  in  the  cases  allowed  by  that  act,  although  such 
cases  and  modes  of  arrest  might  not  fall  within  the  enu- 
meration contained  in  section  179.  But  it  was  not  de- 
signed to  allow  a  person,  not  proceeded  against  under 
that 'act,  to  be  arrested  in  a  civil  action,  except  as  the 
Code  authorizes  it  to  be  done.  The  very  marked  differ- 
ence between  section  1  of  the  non-imprisonment  act  and 
section  178  of  the  Code,  is  quite  conclusive  to  my  mind 
against  the  inferences  claimed  in  Bushnell  agt.  Bushndl. 
In  the  former,  prohibition  in  equity  suits  is  only  against 
arrests  on  execution  ;  in  the  Code,  it  is  against  arrests 
in  every  equity  suit  and  every  action  at  law,  either  as  a 
provisional  remedy  or  an  execution,  except  to  punish  for 
contempt  and  in  proceedings  had  under  and  according  to 
the  non-imprisonment  act. 

It  was  because  the  non-imprisonment  act  only  prohi- 
bited arrests  on  executions  in  equity  suits  that  the  chan- 
cellor, in  Brown  agt.  Huff,  held  the  writ  was  not  abolished. 
(5  Paige  1?.,'235.)  In  view  of  the  specific  and  restricted 
terms  of  that  prohibition,  the  chancellor  said  :  "  The 
legislature  therefore  have  not  thought  it  expedient  to 
deprive  this  court  of  the  power  of  requiring  this  kind  of 
bail  in  cases  which  are  clearly  of  equitable  cognizance, 
where  the  defendant  is  about  to  elude  the  justice  of  the 
court  by  removing  beyond  its  jurisdiction."  But  he 
added,  that  "  in  cases  of  mere  legal  cognizance,  in  which 
the  court  would  not  have  granted  a  ne  exeat  previous  to 
the  act  of  April,  1831,  this  court  will  not  extend  its  juris- 
diction for  the  purpose  of  giving  to  a  complainant  the 
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benefit  of  equitable  bail,  although  the  defendant  is  about 
to  remove  from  the  state." 

Such  being  the  practice  under  the  act  of  1831,  a  prac- 
tice clearly  not  prohibited  by  it,  the  legislature,  on  enact- 
ing the  Code  and  prescribing  the  future  practice  of  the 
courts,  where  every  court  was  to  be  a  court  of  chancery 
as  well  as  of  law,  and  every  judge  a  chancellor,  and  pro- 
viding as  well  for  equity  suits  as  for  actions  at  law;  in 
short,  for  every  civil  action  ;  prohibited  absolutely  the 
arrest  of  any  person,  either  as  a  provisional  remedy  or  on 
final  process,  except  in  the  cases  and  in  the  manner  pro- 
vided for  by  the  Code  itself. 

The  arrests  authorized  by  sections  178  and  179  are 
allowed  as  provisional  remedies. 

Sections  286  and  288  provide  for  arrests  on  final  pro- 
cess, and  section  292  (sub.  4)  for  an  arrest  after  issuing 
an  execution  against  property  and  prior  to  its  return. 

It  is  said  in  Bushnell  agt.  Bushnell,  (supra,  405,)  that 
"  section  178  declares  that  its  provisions  shall  not  affect 
the  right  to  arrest  upon  proceedings  for  contempts,  nor 
in  those  cases  where  the  power  is  given  in  the  act  to 
abolish  imprisonment  for  debt.  And  the  five  several  sub- 
divisions of  section  179  enumerate  all  the  other  cases  in 
which  a  defendant  might  have  been  arrested  under  the 
old  law." 

The  non-imprisonment  act  does  not  provide  for  arrest- 
ing and  holding  a  party  to  bail  as  a  provisional  remedy 
in  any  case.  It  authorizes  the  arrest  of  a  party  against 
whom  a  suit  was  commenced  or  a  judgment  had  been  ob- 
tained "  in  any  suit  or  proceeding  instituted  for  the  reco- 
very of  money  due  upon  any  judgment  or  decree  founded 
upon  contract,  or  due  upon  any  contract,  express  or  im- 
plied, or  for  the  recovery  of  any  damages  for  the  non-per- 
formance of  any  contract,"  ($  1,)  in  proceedings  had  in 
conformity  with  sections  3,  4  and  5  of  that  act.  If  he 
failed  to  controvert  the  facts  alleged  against  him,  or  if 
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they  were  established,  though  controverted,  he  was  to  be 
committed  (§10)  and  remain  in  custody  in  the  same 
manner  as  other  persons  on  criminal  process,  (§11,)  until 
final  judgment  in  his  favor,  unless  he  prevented  a  com- 
mitment by  complying  with  section  10,  or,  if  committed, 
obtained  his  discharge  as  provided  by  that  act.  Section 
178,  by  declaring  that  it  should  not  apply  to  that  act, 
designed  to  save  to  creditors  the  right  to  pursue  the 
remedies  given  by  it,  but  not  to  enlarge  the  class  of  cases 
in  which  legal  or  equitable  bail  might  be  compelled,  in 
a  civil  action,  as  a  provisional  remedy. 

If  it  be  meant  that  section  179  only  enumerated  cases 
in  which  a  party  could  be  held  to  bail,  prior  to  the  act 
of  1831,  it  may  be  answered,  that  the  matters  specified 
in  subdivision  5  were  not  grounds  for  holding  to  bail, 
where  the  action  itself  did  not  confer  that  right. 

Section  179  authorizes  the  arrest  of  a  party,  and  com- 
pelling him  to  give  bail  to  the  action  in  a  variety  of  cases 
where  the  act  of  1831  prohibits  it,  namely  in  all  the  cases 
enumerated  in  section  1  of  that  act,  and  not  contained 
within  the  exceptions  specified  in  its  second  section. 

Having  provided  for  compelling  bail  in  actions  prohi- 
bited by  the  act  of  1831,  but  designing  to  leave  to  the 
creditor  the  remedies  provided  by  it,  section  178  enacts 
that  its  first  clause  shall  not  apply  to  that  act,  and  it  so 
enacts  to  forbid  its  repeal  being  urged  as  having  been 
effected  by  necessary  implication. 

It  follows,  therefore,  that  section  178,  by  enacting  that 
"  no  person  shall  be  arrested  in  a  civil  action,  except  as 
prescribed  in  this  act,"  exempts  every  person  from  arrest 
in  a  civil  action,  either  as  a  provisional  remedy  or  on 
final  process,  except  in  the  cases  and  in  the  manner  pre- 
scribed by  the  act.  This  is  a  civil  action,  as  defined  by 
sections  1,  2,  3,  4,  5,  6  and  69  of  the  Code  ;  the  defend- 
ant has  been  arrested  in  it,  in  a  manner  and  for  a  cause 
not  enumerated  in  the  Code.  It  is  only  by  arguing  that 
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the  legislature  could  not  have  intended  that  which  the 
language  of  the  Code  clearly  expresses,  that  the  conclu- 
sion that  the  power  to  arrest  a  party  on  a  ne  exeat  in  a 
civil  action  had  been  abolished,  can  be  avoided. 

The  opinion  in  Neville  agt.  Neville,  (22  How.  R.,  500,) 
as  that  of  an  able  jurist,  deserves  the  highest  considera- 
tion. It  devotes,  however,  but  a  few  lines  to  the  con- 
sideration of  the  question  before  us,  and  is  based  mainly 
on  Bushnell  agt.  llushnell,  (supra.)  That  the  writ  is  not 
abolished,  is  not  involved  in  the  judgment  pronounced, 
because  he  discharged  the  writ. 

Section  468  of  the  Code,  the  only  one  except  244,  relied 
upon  in  Forrest  agt.  Forrest  (supra)  as  retaining  the  writ 
of  ne  exeat  as  a  provisional  remedy,  has  not.  been  changed 
since  its  enactment.  It  is  in  these  words,  viz  :  §  468. 
"  All  statutory  provisions  inconsistent  with  this  act  are 
repealed  ;  but  this  repeal  shall  not  revive  a  statute  or 
law  which  had  been  repealed  or  abolished  by  the  provi- 
sions hereby  repealed.  All  rights  of  action  given  or 
secured  by  existing  laws  may  be  prosecuted  in  the  man- 
ner provided  by  this  act.  If  a  case  shall  arise  in  which 
an  action  for  the  enforcement  of  a  right,  or  the  redress 
or  prevention  of  a  wrong  cannot  be  had  under  this  act, 
the  practice  heretofore  in  use  may  be  adopted  as  far  as 
may  be  necessary  to  prevent  a  failure  of  justice." 

The  first  sentence  of  this  section  to  the  case  on  hand. 
If  the  second  sentence  can  be  supposed  to  have,  it  is 
against  the  power  to  issue  the  writ.  The  right  of  action 
which  is  the  foundation  of  this  suit  was  given  by  laws 
existing  when  the  Code  was  enacted  ;  and  the  provisions 
of  the  Code  applied  to  it,  in  respect  to  the  general  mode 
of  prosecuting  it.  Being  such  an  action,  it  is  not  within 
the  last  sentence  of  the  section.  That  is  a  saving  clause 
to  cover  any  imagined  case,  not  present  to  the  mind  ol 
the  commissioners,  which  might  possibly  occur,  in  which 
the  forms  of  proceedings  enacted  by  the  Code  could  not 
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be  applied,  so  as  to  prevent  a  failure  of  justice,  without 
resorting  in  some  degree  to  the  pre-existing  practice. 

But  the  arrest  of  a  party  in  every  civil  action,  no 
matter  what  it  may  be,  whether  before  judgment  as  a 
provisional  remedy,  or  after  judgment  to  enforce  it,  is 
the  subject  of  express  and  precise  legislation.  That  is 
explicit,  that  in  no  civil  action,  whether  one  heretofore 
cognizable  solely  by  a  court  of  equity  or  a  court  of  law, 
shall  any  person  be  arrested  before  or  after  judgment 
except  as  the  Code  prescribes,  save  in  proceedings  under 
and  according  to  the  non-imprisonment  act,  or  in  cases 
of  contempt.  I  do  not  therefore  see  any  sufficient  reason 
for  overruling  Fuller  agt.  Emeric,  (supra,)  or  questioning 
its  accuracy. 

The  order  appealed  from  should  be  affirmed.  Ordered 
accordingly. 


SUPREME  COURT. 
STEPHEN  A.  BARKER  and  others  agt.  WILLIAM  L.  COOK. 

It  is  not  necessary  to  the  validity  of  an  order  of  arrest  that  the  copy  affidavit 
served  by  the  sheriff  should  contain  copies  of  the  signature  of  the  party  to  it, 
and  of  the  officer  to  the  jurat;  nor  to  show  that  the  original  affidavit  was  thus 
signed. 

New  York  General  Term,  June,  1863. 
Before  Justices  SUTHERLAND,  CLERKE  and  MULLIN. 
APPEAL    from  an  order   at  special    term   vacating  an 
order  of  arrest  in  this  action. 

JOHN  N.  LEWIS,  for  appellants. 
HENRY  M.  WHITEHEAD,  for  respondent. 

SUTHERLAND,  P.  Justice.     It  does  not  appear  from  the 
appeal  papers  upon  what  ground  the  judge  at  special  term 
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vacated  the  order  of  arrest.  If,  as  stated  by  plaintiff's 
counsel,  he  vacated  it  exclusively  on  the  ground  that  the 
copy  affidavit  served  contained  no  signatures  or  copy  sig- 
natures, I  think  he  erred. 

If  no  copy  or  paper  purporting  to  be  a  copy  of  the  affi- 
davit had  been  served  by  the  sheriff  upon  arresting  the 
defendant,  such  omission  would,  I  think,  have  been  an 
irregularity  only,  and  would  not  have  entitled  the  defend- 
ant to  his  discharge.  (Keeler  agt.  Belts,  3  Code  R.,  183; 
Courier  agt.  McNamara,  9  How.  Pr.  R.,  255.) 

The  provision  of  the  Code,  requiring  the  sheriff  to 
deliver  a  copy  of  the  order  and  affidavit  to  the  defend- 
ant upon  arresting,  is  directory  merely. 

The  facts  stated  in  the  affidavit  upon  which  the  order 
of  arrest  was  granted  to  show  that  the  defendant  had 
removed  or  disposed  of,  or  was  about  to  remove  or  dis- 
pose of,  his  property  with  intent  to  defraud  his  creditors, 
are  certainly  slight. 

MULLIN,  J.  The  matters  stated  in  the  affidavit  on 
which  the  order  of  arrest  was  granted,  authorized  "the 
order  of  arrest.  But  the  copy  affidavit  served  was  not 
subscribed  by  the  party,  nor  did  it  purport  to_show  that 
the  original  paper  was  signed  by  any  affiant,  nor  was  the 
jurat  signed  by  any  officer  authorized  to  administer  oaths, 
nor  did  it  purport  that  the  original  was  signed  by  any 
such  officer.  If  it  was  necessary  to  the  validity  of  the 
order  that  these  names  should  appear  from  the  copy  to 
have  been  signed  to  the  original,  then  the  order  of  arrest 
was  correctly  vacated,  otherwise  not. 

In  Graham  agt.  JMcCoun,  (5  How.,  353,)  Justice  WIL- 
LARD  reversed  tho  practice  as  to  the  necessity  of  serving 
the  signatures  of  the  affiant  and  officer  to  an  affidavit,  and 
he  came  to  the  conclusion  that  in  cases  where  the  oppo- 
site party  had  an  opportunity  to  inspect  the  original,  and 
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it  was  properly  signed,  it  was  not  necessary  to  annex 
such  signatures  to  the  copy,  nor  that  the  copy  should 
purport  that  the  original  was  so  signed ;  but  when  such 
opportunity  was  not  given,  as  in  the  verification  of  pleas 
in  abatement  under  the  former,  and  of  pleadings  under 
the  new  practice,  the  papers  served  must  contain  the  sig- 
natures, or  they  may  be  disregarded.  The  cases  cited 
by  the  learned  justice  sustain  his  views  of  the  practice. 

It  follows  that  the  affidavit  in  this  case  is  not  one 
which  must  contain  the  names. 

The  copy  affidavit  served  was  not  void. 

If  it  was  irregular,  the  order  to  show  cause  did  not 
point  out  the  irregularity,  and  hence  the  order  could  not, 
under  the  rules,  be  vacated  for  that  reason. 

I  am  of  opinion  the  order  of  arrest  was  improperly 
vacated,  and  the  order  of  the  special  term  should  be 
reversed,  with  ten  dollars  costs. 
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SUPREME  COURT. 

JEREMIAH  MILBANK  and  others  agt.  JONATHAN  CRANE  and 

others. 

Upon  the  death  of  a  sole  or  surviving  trustee  of  an  express  trust,  the  trust  rettt  in 
the  supreme  court ;  and  it  u  the  duty  of  the  court  to  appoint  another  per  ton  at 
trustee  to  complete  its  execution. 

The  proper  mode  of  appointment  of  the  new  trustee,  it  being  necessarily  summary 
and  not  by  formal  bill,  is  by  application  by  petition  under  the  statute. 

The  quasi  jurisdiction  in  rem,  a  power  over  the  trust  which  the  court  has,  if  not 
acquired  by  the  service  of  process  upon  the  cestui  que  tnut  or  other  person  inter- 
ested in  the  trust  fund  or  its  preservation ;  and  although  it  is  undoubtedly  proper 
and  usual  in  most  cases  to  call  those  more  immediately  interested  before  the  court, 
that  they  may  be  heard  in  the  appointment  of  a  new  trustee,  yet  it  is  in  the  dit- 
cretion  of  the  court,  and  relates  to  the  orderly  and  methodical  progress  of  th« 
petition  or  other  proceeding. 

The  notice  or  summons  is  not  in  the  nature  of  process  to  bring  the  party  into  court 
and  give  jurisdiction  of  the  person;  consequently,  the  appointment  of  the  new 
trustee  is  valid,  even  if  it  should  be  thought  to  be  irregular,  or  even  imprudent 
and  indiscreet,  to  make  it  without  formal  notice  to  and  summons  of  those  inter- 
ested. 

So,  too,  the  fitness  of  the  persons  named  as  trustees  is  a  question  for  the  tribunal 
charged  with  the  appointment,  and,  so  far  as  the  selection  rests  in  the  discretion 
of  the  court,  the  exercise  of  that  discretion  cannot  be  reviewed. 

There  is  no  absolute  prohibition  of  the  appointment  of  a  feme  covert  as  trustee. 
She  is  not  disqualified ;  and  when  she  is  interested,  and  her  husband,  who  is  dis- 
interested, is  united  with  her,  it  may  be  a  very  fit  appointment  to  make.  That 
question  is  also  one  for  the  discretion  of  the  court. 

Where  a  devise  or  bequest  in  a  will  embraces  a  fluctuating  class  of  persons,  who,  by 
the  rules  of  construction,  are  to  be  ascertained  at  some  future  period,  the  decease 
of  any  of  such  persons  before  the  time  fixed  will  occasion  no  lost  or  variation*  in 
the  disposition. 

JVew  York  Special  Term,  April,  1863. 

BILL  filed  asking  for  the  removal  of  the  defendants,  Mr. 
and  Mrs.  Crane,  and  the  appointment  of  some  other  trustee 
in  their  stead,  &c. 

PIERREPONT,  STANLEY  &  LANGDELL,  for  plaintiff's. 
PLATT,  GERARD  &  BUCKLEY,  and  JAMES  W.  GERARD, 
for  defendants. 

ALLEN,  Justice.     Upon  the  death  of  the  trustee   the 
trusts  created  by  the  will  of  Nathaniel  W.  Sanford  de- 
VOL.  XXV.  13 
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volved  upon  this  court  as  the  successor  in  jurisdiction  to 
the  court  of  chancery.  The  Revised  Statutes  abrogated 
the  common  law  rule,  and  enacted  that  upon  the  death  of 
the  surviving  trustee  of  an  express  trust  the  trust  should 
not  descend  to  his  heirs  or  pass  to  his  personal  representa- 
tives, but  should  vest  in  the  court  of  chancery  (since  trans- 
ferred to  this  court)  with  all  the  powers  and  duties  of  the 
original  trustee,  and  should  be  executed  by  some  person 
appointed  for  that  purpose,  under  the  direction  of  the 
court.  (1  R.  S.,  730,  §  68  ;  3  R.  S.,  Uh  ed.,  22,  §  87 ;  Wil- 
lard's  Eq.  Jur.,  419.)  By  the  death  of  the  testamentary 
trustee,  Horace  Holden,  the  court  acquired  jurisdiction  of 
the  trust,  and  was  charged  with  the  duty  of  its  execution; 
and  upon  the  death  of  Francis  P.  Sanford,  who  had  been 
appointed  to  execute  the  trust  under  the  direction  of  the 
court,  it  again  devolved  upon  the  court,  and  it  became  a 
statutory  duty  to  appoint  another  person  to  complete  its 
execution. 

The  proceedings  for  the  appointment  of  a  new  trustee 
and  the  execution  of  the  trust  were  necessarily  summary, 
and  not  by  formal  bill.  An  action,  with  all  its  delays  and 
expense,  would  have  been  out  of  place.  The  duty  to 
appoint  a  trustee  was  imperative,  and  the  court  had  simply 
the  exercise  of  a  discretion  in  the  selection  of  a  suitable 
person,  and  the  taking  the  requisite  security.  The  court, 
by  the  death  of  a  sole  trustee,  became  trustee,  and  the 
person  appointed  was  its  agent  to  carry  out  the  trust  under 
its  direction.  It  may  well  be  that,  but  for  the  statute 
authorizing  a  summary  application  by  petition,  the  orderly 
way  for  the  removal  or  change  of  a  trustee  would  be  by 
bill ;  but  not  so  when  there  is  no  trustee,  but  one  is  to  be 
appointed  by  the  court  to  fill  the  vacancy.  The  proceed- 
ing by  petition  was  regular,  and  in  the  usual  course.  (Haw- 
ley  agt.  Ross,  7  Paige,  103.)  In  the  People  agt.  Norton,  (5 
Seld.,  176,)  it  is  said  by  the  court  that  the  court  of  chan- 
cery had  the  power  upon  petition,  by  reason  of  its  general 
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jurisdiction  of  all  cases  of  trust  and  independent  of  any 
statute,  to  displace  a  trustee  and  appoint  another  in  its 
stead.  In  the  matter  of  Van  Wyck,  (1  Barb.  C.  R.,  568,)  the 
chancellor  expressed  the  opinion  that,  aside  from  the  sta- 
tute conferring  the  power,  the  court  could  not,  upon  peti- 
tion, accept  the  resignation  of  a  trustee  and  appoint 
another  ;  but  the  point  is  not  very  material,  as  the  statute 
has  covered  this  defect  in  the  jurisdiction,  and  it  is  high 
evidence  that  no  such  express  grant  of  power  to  proceed 
summarily  was  wanting  when  the  surviving  trustee  had 
died,  that  it  was  not  conferred,  although  the  case  was  pro- 
vided for  in  the  same  connection  with  the  removal  and 
resignation  of  a  trustee.  The  demand  for  summary  pro- 
cess was  at  least  equally  urgent  in  the  case  of  a  vacant 
trust  as  in  the  other  cases. 

There  can  be  no  question  of  jurisdiction,  and  it  is  a  quasi 
jurisdiction  in  rem,  a  power  over  the  trust,  and  is  not 
acquired  by  the  service  of  process  upon  the  cestuis  que  trust 
or  other  person  interested  in  the  trust  fund  or  its  preser- 
vation. It  is  undoubtedly  proper  and  usual  in  most  cases 
to  call  those  more  immediately  interested  before  the  court, 
that  they  may  be  heard  in  the  appointment  of  a  new 
trustee.  But  this  is  in  the  discretion  of  the  rourt,  and 
relates  to  the  orderly  and  methodical  progress  of  the  peti- 
tion or  other  proceeding.  The  notice  or  summons  is  not 
in  the  nature  of  a  process  to  bring  the  party  into  court  and 
give  jurisdiction  of  the  person.  This  being  so,  the  appoint- 
ment of  the  new  trustee  is  valid,  even  if  it  should  be 
thought  to  be  irregular,  or  even  imprudent  and  indiscreet, 
to  make  the  appointment  without  formal  notice  to  and 
summons  of  those  interested.  A  departure  from  the  usual 
practice  of  the  court  does  not  render  the  act  void.  It  may 
be  irregular  or  erroneous,  and  upon  a  direct  proceeding 
may  be  set  aside  or  reversed,  but  its  validity  cannot  be 
questioned  in  a  collateral  action.  (Per  RUGGLES,  J.,  Peopfe 
agt.  JVor/077,  supra.)  So,  too,  the  fitness  of  the  persons 
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named  was  a  question  for  the  tribunal  charged  with  the 
appointment,  and  so  far  as  the  selection  rested  in  the  dis- 
cretion of  the  court,  the  exercise  of  that  discretion  cannot 
be  reviewed.  A  different  question  would  arise  upon  an 
application  to  remove  for  cause.  But  so  long  as  there  is 
no  legal  disqualification  and  no  absolute  unfitness,  the 
appointment  cannot  be  impeached  for  the  reason  that  it 
may  not  be  considered  the  best  that  could  have  been  made, 
or  the  most  discreet. 

There  is  no  absolute  prohibition  of  the  appointment  of  a 
feme  covert  as  trustee.  She  is  not  disqualified  ;  and  when 
she  is  interested,  and  her  husband,  who  is  disinterested,  is 
united  with  her,  it  may  be  a  very  fit  appointment  to  make. 
That  question  was  presented  to  and  passed  upon  by  the 
court  making  the  appointment.  A  feme  covert  may  be  a 
trustee ;  and  the  reasons  which  are  urged  against  her  are, 
her  own  interest  or  that  of  her  husband,  or  both,  and  in 
some  cases  the  difficulties  of  her  executing  conveyances 
without  her  husband.  (Lake  agt.  De Lambert,  4  Vesey,  595 ; 
Compton  agt.  Collinson,  2  B.  C.  C.,  387  ;  Lewin  on  Trusts,  34 
and  seq.)  These  difficulties  are  obviated  by  uniting  her 
husband  with  her.  Neither  are  cestuis  que  trust  incapaci- 
tated from  being  trustees,  as  the  court  will,  under  special 
circumstances,  appoint  them.  The  question  is  only  one  of 
relative  fitness.  (Lewin  on  Trusts,  579,  citing  ex  part e  Chil- 
ton,  17  Jur.,  988.)  It  must  be  presumed  that  the  special 
circumstances  were  shown  to  the  court  in  this  case ;  but 
whether  they  were  or  not  is  immaterial.  If  the  court 
could,  in  any  case,  appoint  a  cestui  que  trust  as  trustee, 
the  appointment,  when  made,  is  valid.  But  in  this  case, 
Mr.  Crane,  a  disinterested  person,  is  made  a  co-trustee, 
although  the  relationship  between  him  and  a  principal 
cestui  que  trust  would  probably  affect  his  qualifications,  if 
his  wife  as  cestui  que  trust  were  absolutely  disqualified. 
The  appointment  appears  to  me  to  have  been  very  suitable 
and  proper  under  the  circumstances,  and  no  cause  has  been 
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shown  for  making  a  change.  It  follows  that  the  relief 
asked  in  the  removal  of  Mr.  and  Mrs.  Crane,  and  the  ap- 
pointment of  some  other  trustee  in  their  stead,  cannot  be 
granted,  and  the  defendants,  Crane  and  wife,  as  trustees, 
are  entitled  to  a  decree  for  the  payment  and  delivery  of 
the  trust  funds  to  them.  As  the  representatives  of  the 
deceased  trustee,  the  plaintiffs  took  no  title  to  the  trust 
estate,  and  in  no  capacity  have  they  any  right  to  its  cus- 
tody or  control. 

It  is  claimed,  however,  that  the  trust  has  ceased  as  to 
one-third  of  the  estate,  and  that  the  title  of  the  trustee  has 
also  ceased.  (1  R.  S.t  730,  §  47,  or  3  R.  S.t  5th  ed.,  22,  §  86.) 
This  is  undoubtedly  true.  The  trust  in  the  one-third  set 
apart  for  the  use  of  the  widow  of  the  testator,  Hannah  San- 
ford,  ceased  upon  her  death,  July  24,  1862,  and  at  her  death 
the  absolute  right  to  that  portion  of  the  fund  vested  in  the 
donees,  to  whom  it  was  given  by  the  will.  The  plaintiffs 
claim  that  to  one-half  of  this  one-third  they  are  entitled  by 
the  will  of  Francis  P.  Sanford,  the  gift  in  remainder  under 
the  will  of  Nathaniel  W.  Sanford  not  taking  effect  by  reason 
of  the  death  of  Francis  P.  before  the  termination  of  the 
life  estate;  and  upon  this  claim  they  rest  in  part  their 
right  to  reclaim  the  trust  fund,  or,  at  least,  tKeir  right  to 
an  accounting  and  the  setting  apart  to  the  use  of  the  rep- 
resentatives of  Francis  P.  of  a  part  of  the  trust  fund.  This 
depends  upon  the  fair  construction  of  the  will.  It  is  appa- 
rent from  the  face  of  the  will  that  in  respect  to  this  por- 
tion of  his  estate,  Nathaniel  W.  Sanford  did  not  intend  to 
die  intestate,  and  that  he  designed  that  after  the  death  of 
his  widow  it  should  go  to  his  children,  and  the  children  of 
such  of  his  children  as  should  have  in  the  meantime  died. 
It  is  equally  apparent  from  the  tenor  of  the  will  that  the 
persons  who  were  to  take  under  this  clause  of  the  will  were 
to  be  ascertained  at  the  time  of  the  death  of  the  widow, 
and  that  only  those  who  were  then  living  and  answered 
the  description  of  the  will  could  take  under  it.  The  be- 
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quest  is  to  the  children  of  the  testator  living  at  the  decease 
of  the  widow,  and  the  surviving  children  of  such  of  them 
as  might  then  be  dead.  Upon  this  phraseology  no  ques- 
tion can  be  made  as  to  the  class  of  persons  who  take. 

Francis  P.  Sanford  died  before  the  termination  of  the 
life  estate,  and  took  no  interest  under  this  clause  of  the 
will.  He  left  no  children  him  surviving,  and  therefore  no 
one  took  under  him  by  representation.  The  only  other 
child  of  the  testator  was  Mrs.  Crane,  and  she  survives  and 
is  entitled  to  the  whole  of  this  third  of  the  estate,  unless 
for  some  reason  the  entire  provision  fails  and  the  testator's 
intent  is  defeated.  It  is  urged  that  this  is  so  upon  the 
peculiar  terms  of  the  clause.  It  directs  the  fund  to  be 
divided  among  the  children  of  the  testator  then  living,  and 
the  children  of  such  as  should  have  died,  in  equal  propor- 
tions ;  and  stress  is  laid  upon  the  division,  as  if  that  were 
the  principal  thing  to  be  accomplished,  and  that  failing  for 
want  of  more  than  one  person  entitled,  the  gift  must  fail 
as  incidental  to  the  contemplated  division.  But  the  just 
rule  is  to  regard  the  transmission  of  the  property  to  the 
lineal  descendants  of  the  testator,  living  at  the  time  indi- 
cated, as  the  thing  to  be  accomplished,  and  the  division  as 
only  an  incident,  and  necessary  in  certain  contingencies  to 
carry  into  effect  this  intent,  and  then  the  bequest  stands, 
and  a  division  is  only  made  in  case  it  becomes  necessary. 
Had  other  children  been  born  to  the  testator  after  the 
nfaking  of  the  will,  or  children  been  born  to  his  son  Francis 
P.  before  the  death  of  the  widow,  the  division  might  have 
been  necessary,  and  hence  the  provision  was  proper.  The 
direction  for  a  division  only  declares  and  determines  the 
part  or  share  which  each  shall  take,  and  the  effect  is  the 
same  as  if  the  gift  had  been  to  children  then  living  and 
children  of  deceased  children,  fixing  in  any  other  way  the 
share  which  each  child  or  class  should  take,  and  whether 
per  capita  or  per  stirpes.  So  long  as  there  is  any  object  in 
esse  capable  of  taking  at  the  time  limited  for  the  vesting  of 
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the  estate,  the  gift  cannot  fail.  The  testator's  intention  in 
favor  of  his  children  and  grandchildren  ought  -not  to  be 
frustrated  by  a  too  literal  adherence  to  the  letter  of  the 
will.  (See  Bu/on  agt.  Bradford,  2  Jltk.,  220  ;  Parkinson  agt. 
Burdoin,  I  Summ.,  366  ;  Ware  agt.  Rowland,  2  Phillips,  635.) 

Where  a  devise  or  bequest  embraces  a  fluctuating  class 
of  persons,  who,  by  the  rules  of  construction,  are  to  be  as- 
certained at  some  future  period,  the  decease  cf  any  of  such 
persons  before  the  time  fixed  will  occasion  no  loss  or  vari- 
ations in  the  disposition.  Thus,  if  property  be  given 
simply  to  the  children  or  to  the  brothers  or  sisters  of  A., 
equally  to  be  divided  between  them,  the  entire  subject  of 
the  gift  will  be  vested  in  any  one  answering  the  descrip- 
tion, without  regard  to  previous  deaths.  (2  Jarman  on 
Wills,  295  ;  Doe  agt.  Sheffield,  13  East.,  526  ;  Jackson  agt. 
Stoats,  11  J.  R.,  337  ;  Ware  agt.  Rowland,  2  Phillips,  635.) 
I  am  of  the  opinion  that  Mrs.  Crane,  as  the  surviving  child 
of  the  testator,  and  the  only  person  living  at  the  death  of 
the  widow,  answering  the  description  in  the  will,  took  this 
part  of  the  estate  absolutely. 

As  to  the  third  devise  in  trust  for  the  life  of  Francis 
P.,  (and  his  widow  in  case  of  her  surviving  him  upon  his 
death  without  children,)  as  the  trust  continues  in  respect 
to  it,  and  the  parties  that  may  be  entitled  at  the  death  or 
marriage  of  the  widow  of  Francis  P.,  at  which  time  tho 
objects  of  the  testator's  bounty  are  to  be  ascertained,  may 
not  be  the  same  that  are  in  existence,  and  would  be  enti- 
tled now  so  that  a  decree  now  made  would  not  necessarily 
be  final  or  obligatory  upon  the  parties  in  interest,  I  deem 
it  best  not  to  pass  upon  it.  This  clause  of  the  will  is  mate- 
rially different  in  its  terms  from  that  before  considered. 
The  testator  had  limited  this  portion  of  his  estate  for  two 
lives,  in  being,  and  to  avoid  the  risk  of  coming  in  contact 
with  the  law  against  perpetuities,  thought  best  not  to  at- 
tempt a  further  specific  disposition  of  it,  but  on  the  falling 
in  of  the  second  life,  directed  it  to  go  to  his  right  heirs  and 
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next  of  kin.  There  is  nothing  to  show  that  those  answer- 
ing that  description  at  the  time  of  the  vesting  of  the  estate 
in  possession  were  intended,  and  it  would  seem  that  in  the 
absence  of  such  intent  expressed  in  some  way,  the  law 
declares  those  who  were  his  heirs  and  next  of  kin  at  the 
time  of  his  death,  to  be  the  persons  intended.  Such  is  the 
rule  declared  in  Holloway  agt.  Holloway,  (5  Vesey,  399,)  and 
followed  in  succeeding  cases  so  far  as  the  cases  have  come 
under  my  observation.  ( Ware  agt.  Rowland,  supra ;  Jlbbott 
agt.  Bradstreet,  3  Mien,  587  ;  Doe  agt.  Provoost,  4  J.  .R.,  61.) 
I  think  it  will  be  found  that  when  the  rule  has  been  appa- 
rently departed  from,  the  cases  are  distinguishable  either 
by  some  peculiar  expression  in  the  will  or  some  extrinsic 
circumstance  from  which  a  different  intent  has  been  de- 
duced. But  for  the  reasons  before  suggested,  this  question 
is  left  undecided  until  by  the  determination  of  the  trust  it 
shall  become  material,  and  the  parties  then  claiming  to  be 
entitled  shall  be  known  and  can  be  heard. 

The  plaintiffs  filed  the  bill  without  cause  and  withheld 
the  trust  property  without  right,  and  should  pay  the  costs 
of  the  litigation.  They  must  also  pay  and  deliver  over  to 
the  trustees  all  the  trust  fund  and  property,  and,  in  case  of 
disagreement,  it  must  be  referred  to  a  suitable  person 
under  whose  direction  the  transfer  must  be  made  and  by 
whom  the  accounts  of  the  parties  must  be  adjusted. 
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Where  there  is  no  agreement  between  attorney  and  client  as  to  the  amount  of  the 
attorney's  compensation  for  conducting  the  proceedings  in  the  action  to  judgment, 
the  court  will,  if  the  circumstances  warrant  it,  allow  the  attorney  better  compen- 
sation than  the  taxed  bill  of  costs  will  afford. 

And  such  compensation  cannot  be  defeated  by  an  immediate  assignment  of  the  ver- 
dict by  the  client  to  a  third  party,  and  payment  to  the  attorney  of  the  taxed  bill 
of  costs,  and  a  demand  for  delivery  over  of  the  papers  in  the  cause  to  another 
attorney. 
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Chambers,  March,  1861. 

A  MOTION  is  made  in  this  case  for  an  order  requiring  Mr. 
S.  B.  Brague,  the  plaintiff's  attorney,  to  deliver  to  the 
plaintiff's  assignee,  C.  M.  Buell,  all  the  papers  in  the  cause, 
and  to  sign  a  consent  for  the  substitution  of  L.  E.  Bulkley 
as  attorney  for  the  plaintiff. 

L.  E.  BULKLEY,  for  the  motion. 

L.  R.  MARSH,  opposed,  cited  Moore  agt.  Westervelt,  3 
Sand.,  762. 

WHITE,  Justice.  A  verdict  was  rendered  for  the  plain- 
tiff in  this  action,  on  the  18th  of  March  inst.,  for  $2,500. 
The  verdict  was  taken  upon  default  and  inquest  at  the 
trial  term,  no  one  appearing  for  the  defendant  when  the 
cause  was  called.  The  action  was  brought  to  recover  dam- 
ages  for  the  seduction  of  the  plaintiff's  daughter,  and  the 
inquest  occupied  about  one  hour.  Immediately,  or  on  the 
day  after  the  recovery  of  the  verdict,  one  C.  M.  Buell  ob- 
tained from  the  plaintiff  an  assignment  of  the  verdict  to 
himself,  and  on  the  20th  inst.  he  paid  to  Mr.  Brague,  the 
plaintiff's  attorney,  $112.75  as  the  taxable  costs  in  the 
cause,  and  presented  to  him  a  notice  from  the  plaintiff  that 
she  had  assigned  her  claim  and  verdict  to  Mr.  Buell,  and 
that  she  requested  him  (Mr.  Brague)  to  deliver  all  the 
papers  in  the  case  to  said  Buell.  The  latter  at  the  same 
time  also  presented  to  Mr.  Brague  a  written  consent  for 
the  substitution  of  Mr.  L.  E.  Bulkley  as  attorney  for  the 
plaintiff  in  the  action,  and  requested  Mr.  Brague  to  sign  it, 
Mr.  Buell  being  with  Mr.  Bulkley  in  his  office  as  clerk  on 
his  own  account.  Mr.  Brague  received  the  taxable  costs, 
but  expressly  stated  that  he  did  so  without  prejudice  to 
the  right  which  he  claimed  to  further  and  complete  com- 
pensation for  his  services ;  and  until  the  receipt  of  that 
compensation  he  declined  to  surrender  any  of  the  papers 
in  the  cause.  Mr.  Brague  also  swears  that  he  prosecuted 
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the  action  for  the  plaintiff  entirely  at  his  own  risk  as  to 
compensation,  the  plaintiff  being  poor  and  unable  to  con- 
tribute to  the  expenses  of  the  action,  but  agreeing  that  he 
should  be  well  paid  if  successful ;  and  all  the  labor  of  pre- 
paring the  case  for  trial  was  likewise  devolved  by  the 
plaintiff  upon  her  attorney,  she  not  being  competent  or 
understanding  how  to  do  the  work  which  it  is  properly  and 
ordinarily  the  duty  of  the  party  and  not  the  attorney  to 
perform.  Mr.  Brague  also  states  that  he  had  reasons  to, 
and  did,  expect  an  able  and  obstinate  defence  on  the  trial, 
and  in  view  of  that  emergency  he  employed  Mr.  James  C. 
Voorhees  as  assistant  counsel  to  prepare  and  try  the  cause 
with  him,  and  that  he  did  so  with  the  plaintiff's  knowledge 
and  assent ;  and  also  that  he  paid  Mr.  Voorhees  $45,  and 
agreed  to  give  him  further  contingent  compensation.  Mr. 
Brague  claims  $500  additional  counsel  fees.  Mrs.  Cregier, 
the  plaintiff,  asserts,  in  an  affidavit  made  by  her,  that  the 
taxable  costs  are  a  fair  compensation  for  her  attorney  ;  and 
Mr.  Buell,  in  his  affidavit,  swears  that  Mr.  Brague,  when 
receiving  the  taxable  costs,  stated  that  he  had  made  no 
agreement  with  the  plaintiff  about  his  compensation,  and 
that  he  did  not  pretend  to  claim  any  other  sum  than  the 
taxable  costs  to  be  due  to  him  from  the  plaintiff.  In  this 
allegation,  however,  Buell  is  pointedly  contradicted  by  the 
affidavits  of  Mr.  Brague  and  of  Mr.  E.  Wilson  Bloom,  who 
was  present  and  took  part  in  the  interview  between  Messrs. 
Brague  and  Buell.  It  is  worthy  of  note,  also,  that  the  alle- 
gation in  Mrs.  Cregier's  affidavit,  that  she  knew  nothing  of 
Voorhees'  employment  in  the  case,  and  never  exchanged  a 
word  with  him,  is  expressly  contradicted  by  the  affidavits 
of  both  Mr.  Brague  and  Mr.  Voorhees.  Both  Mrs.  Cregier 
and  Mr.  Buell  are  severally  contradicted,  each  by  two  wit- 
nesses, on  material  allegations.  On  the  whole,  I  conclude 
that  the  plaintiff's  attorney  is  entitled,  under  the  circum- 
stances, to  better  compensation  than  the  taxed  bill  of  costs 
would  afford.  There  is  hardly  sufficient  testimony  in  the 
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motion  papers  to  enable  me  to  form  an  opinion  as  to  what, 
under  the  circumstances,  would  be  a  fair  and  reasonable 
counsel  fee  in  this  case,  upon  the  payment  of  which  the 
motion  on  behalf  of  the  plaintiff's  assignee  might  be  granted. 
I  will  therefore  direct  that  an  order  be  entered  referring  it 
to  T.  D.  Pel  ton,  Esq.,  counsellor  at  law,  as  referee,  to 
ascertain  and  report  the  facts  of  the  case  affecting  the  ques- 
tion involved  in  this  motion,  with  his  opinion  thereon  as  to 
what  would  be  a  reasonable  and  proper  compensation  for 
the  plaintiff's  attorney  in  the  premises.  I  will  remark 
upon  an  objection  taken  by  the  assignee's  counsel,  namely, 
that  no  extra  allowance  for  the  plaintiff  had  been  applied 
for  by  her  attorney,  that  if  the  plaintiff  could  claim  such 
allowance,  it  is  not  yet  too  late  to  make  the  application, 
and  that  I  do  not  think  the  right  of  the  plaintiff's  counsel 
to  further  compensation  in  this  case  depends  upon  the  ques- 
tion of  the  plaintiff's  right  to  an  additional  allowance  in 
her  costs  as  against  the  defendant. 

NOTE. — The  sum  of  $365,  besides  the  taxable  costs,  waa  by  the  referee  reported 
due  the  attorney  for  the  plaintiff,  which  waa  paid  before  the  papers  were  delivered. 
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Admiitxions,  whether  of  law  or  of  fact,  which  hare  been  acted  upon  by  others,  are 
conclusive  against  the  party  making  them,  in  all  caeca  between  him  and  those 
whose  conduct  he  has  thus  influenced.  And  it  makes  no  difference  in  the  opera- 
tion of  this  rule  whether  the  thing  admitted  be  true  or  false  ;  it  being  the  fact 
that  it  has  been  acted  upon  that  renders  it  conclusive. 

Where  the  number  of  bushels  of  wheat  sold  by  the  plaintiff  to  the  defendant  was, 
by  their  agreement,  "  to  be  ascertained  by  weight,"  and  the  whole  waa  weighed 
and  the  number  of  bushels  thereby  ascertained,  and  the  weigher's  certificate! 
thereupon  delivered  to  the  defendant,  and  the  defendant  acted  upon  the  proposed 
correctness  of  those  certificates  in  making  his  payments  on  account  of  the  pur- 
chase, and  in  shipping  the  wheat  to  France  and  drawing  bills  against  the  ship- 
ments and  settling  therefor  with  his  correspondent  in  France, 

Held,  that  the  plaintiff,  some  two  years  after  all  this,  was  estopped  from  claiming 
that  the  weight  of  the  wheat  waa  in  excess  of  what  those  certificates  exhibited. 
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General  Term,  June,  1863. 

Before  Justices  BOSWORTH,  MONCRIEF  and  WHITE. 

THIS  action  coming  on  to  be  tried  before  Chief  Justice 
BOSWORTH  and  a  jury,  and  the  plaintiffs  having  produced 
evidence  in  support  of  the  averments  in  their  complaint 
and  rested  their  case,  upon  motion  of  the  counsel  for  the 
defendant,  the  court  ordered  a  dismissal  of  the  plaintiffs' 
complaint  against  the  objection  of  the  said  plaintiffs,  and 
the  said  plaintiffs'  counsel  then  and  there  duly  excepted  to 
said  dismissal  and  refusal  to  submit  the  case  to  the  jury 
then  and  there  impanneled  to  try  the  same ;  whereupon 
the  court  ordered  the  questions  of  law  arising  on  the  excep- 
tions taken  at  the  trial — the  case  presenting  only  questions 
of  law — to  be  heard  at  the  general  term  in  the  first  instance, 
and  the  entry  of  the  judgment  in  the  meantime  to  be  sus- 
pended. 

J.  S.  McCuLLocH  and  S.  P.  RUSSELL,  for  plaintiff's. 
E.  RANDOLPH  ROBINSON,  for  defendant. 

MONCRIEF,  Justice.  The  sole  question  to  be  considered 
in  this  case  is,  whether  upon  the  evidence  in  the  cause  a 
verdict  in  favor  of  the  plaintiffs  could  be  upheld.  If  such 
a  verdict  would  be  set  aside,  then  there  was  no  error  in 
dismissing  the  complaint,  and  the  exceptions  must  be  held 
to  be  untenable. 

The  complaint  in  substance  is,  "  that  on  or  about  the 
23d  day  of  December,  1853,  the  plaintiffs  bargained  and 
sold  the  said  defendant  at  his  request,  at  said  city,  for  cash, 
a  quantity  of  Canada  wheat  in  store,  to  wit,  about  six  thou- 
sand three  hundred  bushels,  at  the  price  of  one  dollar  and 
sixty-five  cents  per  bushel,  the  number  of  bushels  to  be 
ascertained  by  weight ;  that  on  or  about  the  27th  day  of 
December,  the  plaintiffs  bargained  and  sold  to  the  defend- 
ant, at  his  request,  at  said  city,  for  cash,  a  quantity  of 
Canada  wheat,  in  store,  to  wit,  about  ten  thousand  four 
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hundred  and  eleven  bushels,  at  and  for  the  price  of  one 
dollar  and  seventy-five  cents  per  bushel,  the  number  of 
bushels  to  be  ascertained  by  weight ;  that  said  wheat  was 
weighed  and  the  number  of  bushels  thereby  ascertained, 
and  the  weigher's  certificate  thereof  thereupon  delivered  to 
said  defendant,  &c. ;  that  certain  payments  on  account  of 
said  two  purchases  were  made  on  the  7th,  llth  and  12th 
days  of  January,  1854  ;  that  there  is  still  due  and  owing  to 
said  plaintiffs  from  said  defendant  the  balance  of  $273.13, 
with  interest  from  the  12th  day  of  January,  1854,"  <fcc. 

The  answer  denies  the  quantity  of  wheat  delivered  as 
alleged  in  the  complaint ;  avers  the  payments  as  specified 
therein,  and  that  the  "  sum  paid  on  the  12th  of  January, 
1854,  was  in  full  payment  of  all  the  wheat  ever  before  that 
time  purchased  of  the  plaintiffs  by  the  defendant." 

The  defendant  further  alleges  "  that  the  amount  of  said 
payment  was  computed  and  adjusted  between  the  defend- 
ant and  plaintiffs  upon  weighers'  certificates  of  the  weight 
and  quantity  of  said  wheat,  furnished  by  the  plaintiffs  to 
the  defendant  shortly  before  such  payments  were  made, 
and  the  defendant  paid  to  said  plaintiffs  the  full  amount 
which  appeared  to  be  due  from  him  to  them  by  said  certifi- 
cates," &c.  And  further,  "  that  all  said  wheat  was  shipped 
by  defendant  to  France,  and  invoiced  by  him  and  sold  by 
him  in  France  at  the  amount  as  to  quantity  stated  in  said 
certificates." 

The  action  appears  to  have  been  commenced  in  Septem- 
ber, 1856. 

The  weighers  testified  that  they  weighed  the  wheat  in 
question  and  sent  returns  thereof  to  the  plaintiffs,  who 
never  claimed  to  them  that  there  was  error.  It  was  ad- 
mitted ••  that  the  plaintiffs  had  the  wheat  weighed  on  its 
delivery  to  defendant,  and  before  the  12th  day  of  January, 
1854,  sent  to  defendant  a  bill,  with  the  weighers'  certifi- 
cates annexed,  by  both  of  which  certificates  and  bill  it 
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appeared  that  the  quantity  delivered  to  the  defendant  was 

as  follows  :   Under  sale  of  December  23 6,225  bushels ; 

27 10,278     " 

and  the  whole  amount  of  the  bill,  at  the  price  of  $1.65  a 
bushel  for  the  first  mentioned  parcel,  and  $1.75  for  the 
second  mentioned  parcel,  was  (including  therein  one-half  of 
the  expenses  of  weighing  the  same)  $28,302.62.  There- 
upon the  defendant  paid  the  plaintiffs  on  account  of  and  in 
settlement  of  the  bill  the  following  amounts  at  the  follow- 
ing dates : 

January,  7,  1854,         |nj      .         .         $12,000  00 
11,     "         *         .       ..     '^"    9,000  00 
"       11,     "         >  l*i~!   .  '      .  5,000  00 

"       12,     "         .      •  .  ••    >  *<       :.:      2,302  62 
and  on  the  occasion  of  the  last  payment  the  plaintiffs  de- 
livered to  the  defendant  a  receipt,  of  which  the  following 
is  a  copy : 

"  'NEW  YORK,  IZth  January,  1854. 

"  '  Received  from  A.  Carpentier  two  thousand  three  hun- 
dred and  two  dollars  and  sixty-two  cents,  balance  in  full 
purchase  of  wheat  as  per  account. 

"  '  GILLESPIE,  DEAN  &  Co., 

"  '  Per  G.  M.  Clebburn.'  " 

"  The  defendant  was  a  commission  merchant,  and  had 
bought  the  wheat  on  an  order  from  France  j  as  soon  as  the 
defendant  bought,  he  shipped  it  to  France,  drew  bills 
against  the  shipment  and  settled  with  his  correspondent  in 
France,  and  according  to  the  measurements  in  the  weigh- 
ers' certificates  and  plaintiffs'  bill  delivered  to  defendant 
by  plaintiffs,  receiving  payment  only  for  the  amount  therein 
stated." 

It  was  not  until  after  all  this  had  happened  that  plain- 
tiffs claimed  that  there  was  an  error  or  that  defendant  had 
heard  of  the  alleged  error. 

The  question  of  law  arises  upon  this  state  of  facts, 
whether  the  plaintiffs  are  estopped  from  claiming  that  in 
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point  of  fact  the  second  lot  of  wheat  weighed  "  ten  thou- 
sand three  hundred  and  ninety-two  and  62-100  bushels,"  as 
alleged  in  the  complaint,  instead  of  "  ten  thousand  two  hun- 
dred and  seventy-eight  bushels,"  as  stated  in  the  weigher's 
certificate  as  returned  to  the  defendant  by  the  plaintiffs  as 
per  their  account  rendered  as  aforesaid. 

Admissions,  whether  of  law  or  of  fact,  which  have  been 
acted  upon  by  others,  are  conclusive  against  the  party 
making  them,  in  all  cases  between  him  and  the  person 
whose  conduct  he  has  thus  influenced.  (1  Green/.  Ev.,  §  207.) 
It  makes  no  difference  in  the  operation  of  this  rule  whether 
the  thing  admitted  be  true  or  false  ;  it  being  the  fact  that  it* 
has  been  acted  upon  that  renders  it  conclusive.  (Id.,  §  208.) 

Judge  BRONSON,  approving  of  the  decision  in  8  Wend.  R.t 
483,  (Wetland  Canal  Co.  agt.  Hathaway,')  in  his  dissenting 
opinion  in  3  Hill's  R.,  220,  (Dezelt  agt.  Ode//.)  in  discussing 
the  question  of  estoppel,  says  :  "  Before  the  party  is  con- 
cluded it  must  appear,  1st.  That  he  has  made  an  admis- 
sion which  is  clearly  inconsistent  with  the  evidence  he  pro-* 
poses  to  give,  or  the  title  or  claim  which  he  proposes  to 
set  up ;  2d.  That  the  other  party  has  acted  upon  the  ad- 
mission ;  and  3d.  That  he  will  be  injured  by  allowing  the 
truth  of  the  admission  to  be  disproved."  The  authorities 
upon  this  point  are  numerous,  and  all  speak  the  same  lan- 
guage. (Frost  agt.  The  Saratoga  Mutual  Ins.  Co.,  5  Denio  R., 
154,  and  cases  cited  at  p.  158.) 

The  number  of  bushels  of  wheat  was,  by  the  agreement 
of  the  parties  to  this  action,  "  to  be  ascertained  by  weight." 
The  plaintiffs  allege  as  a  material  averment 'in  their  com- 
plaint, that  the  whole  was  weighed  and  the  number  of 
bushels  thereby  ascertained,  and  "  the  weigher's  certificate 
thereupon  delivered  to  said  defendant."  These  returns  of 
weight  were  so  delivered  by  the  plaintiffs,  (fols.  61,  65.) 
It  is  clearly  inconsistent  now  to  set  up  that  the  weight  was 
in  excess  of  what  those  certificates  exhibited.  The  defend- 
ant acted  upon  the  proposed  correctness  of  the  certificates 
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in  making  his  payments  on  account  of  his  purchases ;  in 
making  the  payment  of  the  12th  of  January,  1854,  which 
the  plaintiff  received  "  as  balance  in  full  purchase  of 
wheat,"  as  per  account,  which  they  thus  again  repeated 
was  without  error  ;  in  the  shipment  of  the  wheat  to  France, 
drawing  bills  against  the  shipments,  and  settling  with  his 
correspondent  in  France,  relying  upon,  the  measurements 
in  the  weighers'  certificates  and  the  bill  of  the  plaintiffs  ; 
and  in  receiving  payment  only  for  the  quantity  stated  in 
those  returns.  The  defendant,  assuming  it  to  be  true  that 
a  greater  number  of  bushels  of  wheat  was  actually  deliv- 
ered to  him  than  the  certificates  and  the  plaintiffs'  account 
specified,  must  necessarily  suffer  by  permitting  the  plaintiffs 
now  to  assert  the  claim,  (Cheever  agt.  Smith,  15  /.  R.,  276  ;) 
he  is  thereby  deprived  of  the  opportunity  of  establishing 
the  true  measurement,  and  of  corroborating  the  truth  of 
their  assertion  in  January,  1854  ;  he  is  left  for  two  years 
with  its  silent  indorsement  of  the  certificates  being  correct ; 
he  has  drawn  upon  his  principal  upon  that  basis,  and  a  set- 
tlement has  been  made.  It  seems  quite  clear  that  good 
conscience  requires  that  the  plaintiffs  should  not,  under 
such  circumstances,  be  permitted  to  speak  in  derogation  of 
their  claim  as  made  in  1854,  and  acquiesced  in  for  two 
years  subsequently. 

The  complaint  was  therefore  properly  dismissed,  and 
judgment  must  be  entered  upon  the  verdict  for  the  defend- 
ant, with  costs. 
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NEW  YORE  SUPERIOR  COURT. 

SPENCER  S.  BENEDICT  and  others,  respondents  agt.  CORNE- 
LIUS VANDERBILT,  appellant. 

The  act  of  1850  (Sat.  Lairs  1850,  p.  81)  providing  for  the  appointment  of  harbor 
master*  in  the  city  of  New  York,  and  their  fees  or  compilation,  fft.t  doe*  not 
conflict  with  the  provisions  of  the  constitution  of  the  United  States  giving  power 
to  congress  to  collect  duties  and  regulate  commerce. 

The  harbor  masters'  fees  are  exacted,  not  for  entering  or  anchoring  in  the  harbor, 
but  using  the  soil  "by  loading  or  unloading,  or  making  fast  to  wharves."  They 
are  in  their  nature  and  intent  local  port  charges  for  service.'  rendered  to  vessel* 
and  cargoes  in  port. 

It  is  no  part  of  the  design  of  the  law  to  levy  a  tonnage  duty  or  to  lay  an  impost  on 
imports  or  exports  under  the  name  of  fees  or  compensation  to  be  paid  to  th« 
harbor  masters. 

General  Term,  June,  1863. 

Before  Bos  WORTH,  Ch.  J.,  ROBERTSON  and  B  ARBOUR,  JJ. 

APPEAL  from  judgment  at  special  term. 

WM.  M.  EVARTS,  for  appellant. 
G.  DEAN,  for  respondents. 

BOSWORTH,  Ch.  Justice.  Chapter  72  of  the  Laws  of  1850 
(Laws  of  1850,  p.  81)  provides  for  the  appointment  of  eleven 
harbor  masters,  (§  1  ;)  specifies  the  security  they  are  to 
give  for  the  faithful  performance  of  their  duties,  (id.,  §  2,) 
and  defines  their  powers,  (id.,  §  3.) 

Section  4  (under  which  this  suit  is  brought)  regulates 
their  fees  ;  and  section  5  declares  when  such  fees  shall  be 
payable  and  by  whom  they  shall  be  paid,  and  the  conse- 
quences of  non-payment. 

Section  6,  in  addition  to  the  powers  enumerated  in  sec- 
tion 3,  grants  to  the  harbor  masters  certain  powers  as 
health  officers. 

Section  3  confers  on  the  harbor  masters  authority  to 
regulate  and  station  all  ships  and  vessels  in  the  stream  of 
the  east  or  north  river,  within  the  limits  of  the  city  of  New 
VOL.  XXV.  14 
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York  and  the  wharves  thereof;  to  remove  those  not  em- 
ployed in  receiving  or  discharging  cargo,  to  make  room  for 
others  requiring  immediate  accommodation,  and  to  deter- 
mine how  far  and  in  what  instances  it  is  the  duty  of  mas- 
ters and  others  having  charge  of  ships  and  vessels  to  ac- 
commodate each  other,  in  their  respective  situations. 

It  is  not  objected  that  the  powers  conferred  by  this  sec- 
tion may  not  lawfully  be  conferred  by  state  authority  upon 
harbor  masters,  whom  it  appoints  to  exercise  them ;  nor 
that  the  compensation  which  the  statute  prescribes  for  the 
services  is  unreasonable,  or  disproportioned  to  their  value. 

The  vessels  liable  to  pay  the  prescribed  compensation 
are  those  "  which  shall  enter  the  said  port  of  New  York, 
and  load  or  unload,  or  make  fast  to  any  wharf  therein." 

(i<M4.) 

The  powers  granted  by  section  3  do  not  aim  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and 
foreign  ports,  or  in  any  manner  affect  it.  The  statute 
designed  that  the  exercise  of  them  should  effectuate  lawful 
and  necessary  municipal  and  police  regulations  ;  and  that 
section  does  not  conflict  with  any  act  of  congress  upon  the 
right  attempted  to  be  drawn  in  question  by  the  defence  to 
to  this  action. 

The  fees  or  compensation  prescribed  by  section  4  are,  in 
their  nature  and  intent,  local  port  charges  for  services  ren- 
dered to  vessels  and  cargoes  in  port. 

It  is  no  part  of  the  design  of  the  law  to  levy  a  tonnage 
duty  or  to  lay  an  impost  on  imports  or  exports,  under  the 
name  of  fees  or  compensation  to  be  paid  to  the  harbor 
masters. 

The  case  of  Cooley  agt.  The  Board  of  Wardens  of  the  Port 
of  Philadelphia,  et  al.,  (12  How.  U.  S.  R.,  [299]  314)  and  the 
opinion  of  the  court  are  quite  pertinent  to  the  present  case, 
and  support  the  plaintiffs'  right  to  recover. 

In  my  opinion  the  order  appealed  from  should  be  affirmed, 
with  costs. 


NEW  YORK  PRACTICE  REPORTS.  211 

Benedict  agt.  Yanderbilt. 

ROBERTSON,  J.  A  statute  of  this  state  provides  that 
every  vessel  entering  the  port  of  New  York,  which  "  loads 
or  unloads,  or  makes  fast  to  any  wharf  therein,"  shall, 
within  a  certain  time  thereafter,  pay  certain  fees  to  certain 
officers  denominated  harbor  masters,  which  fees  are  gradu- 
ated by  the  tonnage  of  such  vessel.  (Sess.  Laws  1850,  cA. 
72,  p.  81,  §  4  ;  2  R.  S.,  5M  ed.,  422.)  In  default  of  such 
payment  a  penalty  of  double  the  amount  is  imposed  upon 
the  owner,  master  or  consignee  of  the  vessel  who  refuses 
to  make  it.  (§  5.) 

The  constitution  of  the  United  States  gives  congress 
power  to  collect  duties,  but  they  are  to  be  uniform  through- 
out the  United  States,  (Art.  1,  sec.  8,  1st  clause,)  and  to 
regulate  commerce  with  foreign  nations  and  among  the 
several  states,  (id.,  clause  3,)  while  it  prohibits  states,  with- 
out the  consent  of  congress,  from  laying  "  any  imposts  or 
duties  on  exports  or  imports,"  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws  or  "  any 
duty  of  tonnage,"  (Art.  1,  sec.  10,  clause  2.)  It  is  claimed 
that  the  statute  of  this  state,  before  referred  to,  violates 
all  such  provisions. 

The  power  of  congress  to  collect  duties  and  regulate 
commerce  was  held  in  Cooley  agt.  The  Port  Wardens  of  Phil- 
adelphia, (12  How.  U.  S.  R.,  299,)  not  to  interfere  with  any 
right  of  the  state  to  levy  duties  or  regulate  navigation  as 
a  part  of  commerce  for  local  purposes,  if  known  and  prac- 
ticed at  the  time  of  the  adoption  of  the  federal  constitu- 
tion, as  distinct  from  levying  duties  for  general  purposes 
.of  revenue,  (per  CURTIS,  J.,  p.  312  et  seq.)  It  was  also 
.there  held,  that  the  enforcement  of  the  payment  of  money 
by  way  of  penalty  to  promote  an  established  general  policy 
employed  to  accomplish  such  local  purposes,  was  not  an 
evasion  of  the  restrictions  on  the  state  as  to  imposts  or 
duties  for  general  purposes  or  on  tonnage  ;  and  even  that 
any  indirectness  of  appropriation  of  such  penalties  by  a 
trust,  for  the  benefit  of  the  officers  appointed  to  carry  into 
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effect  the  local  purpose,  did  not  convert  such  penalties  into 
revenue  duties  within  the  meaning  of  the  constitution.  (Id.) 
In  other  words,  that  the  statute  then  under  consideration 
was  not  a  "  covert  attempt  to  legislate"  for  revenue  under 
pretence  of  legislating  to  enforce  a  system  of  pilotage. 

In  that  case  a  penalty  of  half  pilotage  was  imposed  by  a 
statute  of  the  state  of  Pennsylvania  upon  persons  refusing 
to  take  a  pilot,  and  it  was  held  to  be  a  valid  mode  of  car- 
rying out  the  system  of  supporting  a  pilot  service  known 
in  all  countries  and  practiced  at  the  time  of  the  adoption 
of  the  constitution,  and  better  regulated  in  each  port 
according  to  the  laws  of  the  state  in  which  it  was  situated, 
than  by  any  general  or  uniform  law  which  must  necessarily 
do  practical  injustice.  The  duties  to  be  levied  by  the 
general  government,  for  the  general  purposes  for  which  it 
was  created,  are  required  to  be  uniform  in  all  the  states, 
while  the  labor  and  danger  of  pilots,  according  to  which 
they  should  be  remunerated,  would  necessarily  vary  in 
every  port. 

The  question,  then,  in  this  case  is,  whether  the  exaction 
of  the  fees  in  question,  or  the  penalty  for  not  paying  them, 
tends  to  support  a  system  of  local  advantages  and  regula- 
tions, better  conducted  by  the  local  legislation  of  the  state, 
known  at  the  time  of  the  adoption  of  the  constitution  as 
distinct  from  a  revenue  from  duties  raised  to  support  the 
general  wants  of  a  national  government,  particularly  when 
it  is  bound  to  show  no  partiality  for  any  port  or  state,  and 
is  powerless  to  discriminate  between  one  port  and  another 
in  regard  to  the  expenses  of  their  local  use  ?  This  can 
best  be  determined  by  ascertaining  the  meaning  of  the  act. 

By  the  first  section  of  the  state  act  in  question,  eleven 
harbor  masters  are  authorized  to  be  appointed,  five  of 
whom  are  required  to  have  been  masters  of  vessels  sailing 
from  this  port,  pilots  previously  engaged  in  piloting  vessels 
therein,  or  seamen  previously  engaged  in  navigating  the 
waters  of  New  York  harbor.  They  are  to  have  authority 
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to  regulate  and  station  all  the  vessels  within  the  limits  of 
the  city,  remove  unemployed  vessels  to  make  room  for 
those  employed,  and  determine  the  duty  of  masters  of  ves- 
sels to  accommodate  each  other  ;  in  all  which  matters  they 
are  to  act  quasi  judicially,  (^  3.)  These  are  certainly  ne- 
cessary duties  to  be  discharged  in  all  commercial  ports  in 
the  world,  and  were  undoubtedly  so  at  the  time  of  the 
adoption  of  the  constitution  ;  and  duties  or  fees  (whether 
measured  by  the  tonnage  of  the  vessels  or  not)  raised  by 
the  state  to  compensate  such  officers,  commensurate  with 
the  trouble  in  different  ports,  were  not  such  duties  as  were 
to  be  raised  by  the  federal  government,  uniformly  in  all 
ports  of  the  United  States,  for  general  purposes.  Judge 
CURTIS,  in  the  case  already  cited,  expressly  distinguishes 
charges  for  wharfage,  tonnage,  "  or  any  other  local  port 
charges  for  services  rendered  to  vessels  or  cargoes,"  from 
duties  on  tonnage  ;  and  Judge  DANIEL,  in  the  same  case, 
holds  :  That  the  powers  delegated  to  congress  in  the  con- 
stitution do  "  not  extend  to  the  means  of  precaution  or 
safety  adopted  within  the  waters,  or  limits  of  a  state,  for 
safety  of  vessels  or  cargoes  :"  That  such  means  are  "  es- 
sentially local,  depend  upon  local  necessity,  cannot  be  uni- 
form, have  no  connection  with  traffic,  and  belong  to  the 
same  conservative  powers  as  those  which  direct  vessels' 
mooring,  or  position  in  port  for  safety  of  life  and  property, 
in  reference  to  herself  or  other  vessels,  cargoes  or  crews  :" 
That  such  "  power  has  been  exercised  by  every  state  since 
the  dawn  of  its  existence"  ;  can  be  "  practically  and  bene- 
ficially applied  by  local  authorities  only ;  is  not  expressly 
delegated  to  congress  ;  does  not  necessarily  conflict  with 
the  right  to  establish  commercial  regulations,  and  is  an 
original  and  inherent  power." 

It  is  possible,  if  such  statutory  provisions  should  conflict 
hereafter  with  any  regulation  of  commerce  by  congress, 
they  would  be  compelled  to  yield ;  at  present  there  are  no 
such  regulations,  and  therefore  they  are  not  void  as  inter* 
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fering  with  the  exercise  of  that  power.  (Cooley  agt.  Port 
Wardens  of  Philadelphia,  ubi  sup.} 

The  harbor  masters'  fees  are  exacted,  not  for  entering 
or  anchoring  in  the  harbor,  but  using  the  soil  "  by  loading 
or  unloading,  or  making  fast  to  wharves."  As  much  ser- 
vice may  be  rendered  by  them  in  making  or  keeping  room 
for  vessels  arriving  at  the  wharves  where  they  unload,  as 
if  they  had  done  some  positive  act  in  placing  them  there. 
A  general  regulation  of  the  position  of  vessels  in  the  harbor 
is  a  service  to  all  who  avail  themselves  of  the  wharves ;  it 
prevents  collisions,  disputes,  embarrassments  of  various 
kinds,  and  not  only  guards  their  safety,  but  facilitates  the 
delivery  of  their  cargoes.  It  would  be  almost  impossible 
to  decide  in  many  cases  whether  the  exercise  of  the  privi- 
lege of  loading  and  unloading  at  a  particular  wharf  had  or 
not  been  the  result  of  the  exercise  by  the  harbor  masters 
of  their  functions  in  the  particular  case,  and  insuring  to 
them  the  corresponding  compensation.  A  penalty  for  not 
complying  with  provisions  for  keeping  up  a  pilot  system, 
particularly  when  only  appropriated  to  a  charitable  fund 
for  pilots  and  their  families,  is  much  fu'rther  from  a  com- 
pensation for  pilot  service,  than  the  payment  of  fees  to  a 
harbor  master  for  the  privilege  of  loading  or  unloading  at 
or  making  fast  to  a  wharf,  is  from  compensation  for  regu- 
lating the  position  of  vessels  generally  in  a  harbor. 

I  think  the  order  or  judgment  appealed  from  should  be 
affirmed,  with  costs. 
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SUPREME  COURT. 
JOHN  GARDNER  and  others  agt.  DAN  TYLER  and  others. 

In  a  libel  in  the  United  States  district  court  against  a  vessel,  praying  that  she  b« 
sold  to  satisfy  the  amonnt  of  a  bottomry  bond,  and  the  several  claimants  filed 
their  claim  and  answer  disputing  the  validity  of  the  bottomry  bond,  and  there- 
after one  of  the  claimants  applied  for  the  discharge  of  the  vessel  under  the  provi- 
sions of  the  act  of  congress,  and  gave  a  bond  to  the  marshal  as  security  for  that 
purpose,  executed  by  a  third  person,  and  also  by  one  of  the  defendants  by  his 
attorney,  and  the  district  court  proceeded  and  made  a  decree  against  the  vessel 
for  a  certain  amount,  and  rendered  a  summary  judgment  in  pertonam  under  the 
statute  against  the  obligors  of  the  bond  for  the  penalty, 

Held,  in  an  action  in  the  state  court  against  the  (defendants)  obligors  of  the  bond, 
upon  said  decree  claiming  a  certain  amount  due  thereon  from  these  defendants, 
that  upon  one  of  the  defendants  putting  in  an  answer  denying  all  liability,  Ac., 
he  was  not  estopped  by  the  decree  of  the  district  court  from  proving  that  he  nerer 
executed  the  bond  upon  which  the  vessel  was  discharged,  and  never  authorized 
its  execution,  and  therefore  the  district  court  never  had  jurisdiction  to  render  a 
judgment  in  pertonam  against  him.  , 

New  York  General  Term,  June,  1863. 

SUTHERLAND,  INGRAHAM  and  CLERKE,  Justices. 

IN  December,  1855,  the  bark  "  White  Squall"  put  into 
Rio  Janeiro  in  distress,  having  suffered  severely  in  a  storm. 
The  expense  of  refitting  amounted  to  $12,786.10,  which 
sum  the  master  was  under  the  necessity  of  raising  by  a 
bottomry  of  the  vessel  at  a  maritime  premium  of  twenty- 
five  per  cent.,  amounting  in  the  whole  to  $15,995.12.  The 
bottomry  bond  contained  an  additional  stipulation  that  if 
the  amount,  with  the  premium,  was  not  paid  within  five 
days  after  the  vessel's  arrival  in  New  York,  a  further  pre- 
mium of  ten  per  cent,  on  the  amount  advanced  was  to  be 
paid. 

The  bark  arrived  on  February  2,  1856,  and  on  the  14th 
the  plaintiffs  filed  their  libel  in  the  United  States  district 
court  against  the  vessel,  praying  that  she  be  sold  to  satisfy 
the  amount  of  the  bottomry  and  premium,  with  the  addi- 
tion of  ten  per  cent,  by  reason  of  non-payment. 

On  March  19,  the  defendant  Tyler,  as  the  owner  of  one- 
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seventh,  together  with  six  other  part  owners,  filed  their 
claim  and  answer,  disputing  the  validity  of  the  bottomry 
bond,  and  on  the  26th  of  the  same  month,  Alexander  Hitch- 
cock, one  of  the  claimants  and  an  owner  of  one-seventh, 
applied  for  the  discharge  of  the  vessel  under  the  provisions 
of  the  act  of  congress,  and  for  that  purpose  gave  a  bond  in 
$32,000,  executed  by  John  J.  Boyd,  and  purporting  also  to 
be  signed  by  the  defendant  "  Dan  Tyler,  by  H.  M.  Barnard, 
attorney." 

The  cause  was  heard  in  the  district  court  on  January  5, 
1857,  and  a  decree  made  against  the  vessel  for  $17,594.63, 
and  a  summary  judgment  under  the  statute  was  entered  in 
the  same  decree  against  Tyler  and  Boyd  for  the  sum  of 
$32,000,  the  penalty  of  the  bond  given  to  the  marshal  on 
the  delivery  up  of  the  vessel. 

On  June  1,  1859,  the  plaintiffs  commenced  a  suit  against 
Tyler  and  Boyd,  upon  the  foregoing  decree,  in  which  they 
stated  that  $15,146.23  had  been  paid  and  recovered  on 
account  of  the  summary  judgment  entered  against  the  de- 
fendants, and  claimed  judgment  for  a  balance  of  $19,649.85, 
besides  interest. 

The  defendant  Boyd  entered  into  terms  with  the  plain- 
tiffs, and  on  payment  of  $5,700  was  released  from  all  fur- 
ther liability  on  the  bond.  The  defendant  Tyler,  by  his 
answer,  denied  all  liability  : 

First. — Because  the  vessel  had  been  sold  under  attach- 
ment for  payment  of  the  bottomry  charged  on  her,  in 
respect  of  which  sale  the  plaintiffs  had  recovered  a  further 
sum  of  $10,300,  whereby  the  debt  had  been  extinguished 
and  satisfied. 

Second. — Because  the  defendant  denied  having  ever  exe- 
cuted any  bond  as  stated  in  the  pleadings  ;  and 

Third. — The  defendant  pleads  that  the  discharge  of  Boyd 
operated  in  law  as  a  discharge  of  himself  as  co-obligor. 

The  action  was  tried  before  Mr.  Justice  CLERKE,  without 
a  jury,  at  a  circuit  court,  on  March  6,  1861,  on  which  occa- 
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sion  the  counsel  for  the  defendant  Tyler,  in  support  of  his 
answer,  offered  to  prove  by  the  defendant  himself  that  he 
had  never  executed  the  bond  to  the  marshal  on  which  sum- 
mary judgment  in  personam  had  been  rendered  by  the  dis- 
trict court,  had  never  athorized  Barnard,  who  was  one  of 
his  attorneys  in  the  cause,  to  execute  it  in  his  name — had 
never  given  or  signed  any  power  of  attorney  to  Barnard 
for  such  purpose,  and  in  fact  had  never  heard  of  the  exist- 
ence of  the  bond  until  judgment  had  been  entered  upon  it 
against  him  in  the  district  court.  The  learned  judge,  how- 
ever, refused  to  admit  the  evidence,  and  received  the 
record  of  the  judgment  in  the  district  court  as  conclusive 
evidence  of  the  defendant's  liability,  and  thereupon  judg- 
ment was  entered  against  him  for  $6,583.52,  from  which 
the  defendant  appealed. 

I.  T.  WILLIAMS,  for  the  appellant,  contended  that  this 
evidence  was  improperly  rejected.  The  district  court  had 
no  jurisdiction  of  the  person  of  the  defendant  Tyler,  other 
than  in  respect  to  the  bond  alleged  to  have  been  executed 
by  him.  The  execution  of  that  bond,  therefore,  was  the 
fact  upon  which  the  question  of  jurisdiction  wholly  de- 
pended. The  record  of  the  district  court  was  not  conclu- 
sive evidence  of  that  fact,  but  its  verity  might  be  impeached 
and  negatived  in  the  same  manner  as  the  record  of  a  foreign 
judgment.  (Starbuck  agt.  Murray,  5  Wend.,  148.)  If  Tyler 
executed  the  bond,  the  district  court  no  doubt  had  juris- 
diction to  render  the  summary  judgment ;  but  if  he  did  not 
sign  the  bond,  or  authorize  its  execution,  the  district  court 
could  have  no  jurisdiction.  This  fact  was  not  in  issue  in  the 
proceedings  before  the  district  court,  which  were  confined 
wholly  to  the  claim  in  rem,  nor  was  the  validity  of  the 
bond  to  be  presumed  from  the  fact  that  summary  judgment 
had  been  rendered  by  the  district  court.  That  judgment 
was  entered  as  a  matter  of  course  under  the  statute ;  it 
was  a  sort  of  judicial  corollary  to  the  decree  in  rem  in  case 
where  the  vessel  had  been  delivered  up  under  the  statute; 
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but  the  fact  whether  or  not  such  a  bond  had  ever  been 
executed,  was  essential  to  give  effect  and  execution  to  the 
judgment.  That  fact  had  never  been  in  issue  and  had 
never  been  tried  in  the  district  court. 
.  JER.  LAROCQUE,  for  the  plaintiffs,  supported  the  judgment, 
and  insisted  that  the  evidence  had  been  rightly  excluded 
at  the  trial.  The  record  of  the  district  court  showed  abun- 
dant jurisdiction  on  its  face,  and  the  defendant  having  been 
heard  by  his  counsel,  that  decree  was  conclusive  as  to  the 
due  execution  of  the  bond.  The  record  also  showed  that 
the  defendant,  by  his  proctors,  had  presented  and  filed  the 
bond  as  a  genuine  bond,  and  had  received  the  benefit  of 
it  by  the  delivering  up  of  the  vessel,  and  therefore  was 
estopped  from  questioning  its  authenticity. 

By  the  court,  SUTHERLAND,  Justice.  If  the  defendant 
Tyler  did  not  execute  the  bond,  nor  authorize  its  execution 
by  Barnard,  certainly  the  United  States  district  court  had 
no  jurisdiction  to  render  the  decree  in  personam  against 
Tyler,  founded  on  the  bond. 

The  bond  purported  to  have  been  executed  by  Barnard 
as  attorney  for  Tyler,  and  the  court  must  be  presumed  to 
have  made  the  decree  in  personam  on  the  assumption  that 

Barnard  had  been  duly  authorized  to  execute  the  bond  for 
•jj 

Tyler  ;  but  on  the  trial  of  this  action,  which  was  an  action 
on  the  said  decree  or  judgment  in  personam,  the  defendant 
Tyler  offered  to  prove  that  he  never  executed  the  bond, 
and  never  authorized  the  execution  of  the  bond  by  Bar- 
nard, which  evidence  was  excluded  by  the  court. 

If  Tyler  did  not  execute  the  bond,  nor  authorize  its  exe- 
cution by  Barnard,  how  did  the  court  acquire  jurisdiction 
of  the  person  of  Tyler,  and  a  right  to  render  the  judgment 
against  him  in  personam  on  the  bond  ? 

The  pleadings  in  the  proceedings  in  the  United  States 
district  court  related  exclusively  to  the  proceeding  in  rem 
against  the  vessel.  There  was  no  issue  or  allegation  in 
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the  pleadings  as  to  the  bond  or  the  execution  of  the  bond. 
There  was  no  citation  or  process  on  the  bond.  It  cannot 
therefore  be  said,  I  think,  that  the  rendering  of  the  judg- 
ment on  the  bond  involved  or  implied  an  adjudication  as  to 
the  fact  of  the  execution  of  the  bond. 

The  form  of  the  record  is  :  "And  it  being  suggested  to 
the  court  that  the  said  ship  was  discharged  on  the  bond  in 
pursuance  of  the  act  of  congress,"  Ac.  In  giving  judgment 
on  the  bond  the  court  assumed,  and  probably  had  a  right 
to  assume*,  that  it  had  been  executed  by  Tyler  as  principal 
and  Boyd  as  surety  ;  but  I  do  not  think  it  can  be  said  that 
the  record  shows  that  the  fact  of  the  execution  of  the  bond 
was  adjudicated  or  passed  upon  ; — no  doubt  the  jurisdic- 
tion of  the  court  to  render  the  judgment  in  personam  on  the 
bond  was  to  be  presumed,  (Chemung  Canal  Bank  agt.  Judson, 
4  Seld.,  254 ;)  but  the  question  is,  whether  Tyler,  in  the 
action  on  the  judgment  in  personam  on  the  bond,  had  not  a 
right  to  show  affirmatively  and  collaterally  that  he  never 
executed  the  bond,  nor  authorized  its  execution  by  Bar- 
nard, and  thus  show  that  he  never  appeared  in  the  action 
or  proceeding  in  rem  in  the  United  States  district  court  so 
as  to  authorize  the  judgment  in  personam  on  the  bond 
against  him,  and  that  in  fact  there  never  was  any  subject 
matter  for  such  personal  judgment  as  to  him. 

The  evidence  offered  I  think  tended  to  show,  not  an 
error  or  irregularity,  but  a  total  want  of  jurisdiction  to 
render  the  judgment  as  to  Tyler,  by  showing  that  as  to 
him  there  really  never  was  any  bond  or  subject  matter  for 
such  a  judgment. 

I  think,  therefore,  the  record  of  the  proceedings  and 
judgment  in  the  United  States  district  court  did  not  estop 
Tyler  from  showing  collaterally  and  affirmatively,  in  the 
action  on  the  judgment  in  this  court,  that  he  never  exe- 
cuted the  bond,  nor  authorized  its  execution  by  Barnard. 
(See  Chemung  Canal  Bank  agt.  Judson,  4  Seld.,  above  cited ; 
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Dobson  agt.  Pearce,  2  Kern.,  156  ;  Starbuck  agt.  Murray,  5 
Wend.,  148  ;  Noyes  agt.  Britton,  6  .Bark,  613.) 

If  Tyler  was  not  estopped  from  giving  the  evidence  by 
the  record  of  the  proceedings  and  judgment  of  the  United 
States  district  court,  was  he  estopped  upon  the  principle 
that,  as  one  of  the  co-claimants  of  five-sevenths  of  the  ves- 
sel, he  had  availed  himself  of  the  discharge  of  the  vessel 
from  the  custody  of  the  marshal,  consequent  upon  the 
bond's  being  approved  and  presented  to  the  marshal  ? 

I  think  we  must  assume  from  the  case,  that  thtf  proctors 
of  Tyler  and  the  other  claimants  of  five-sevenths  of  the 
vessel  first  presented  the  bond  to  the  judge  for  his  appro- 
val, and  then  to  the  marshal,  and  thus  procured  her  dis- 
charge, and  that  on  ner  discharge  she  was  delivered  up  to 
Tyler  and  his  co-claimants. 

It  therefore  sufficiently  appears  from  the  case  that  Tyler, 
as  one  of  the  claimants  and  owners,  had  the  benefit  of  the 
discharge  on  the  delivery  of  the  bond,  approved  to  the 
marshal ;  and  as  Tyler  must  be  presumed  to  have  known 
the  law,  he  must  probably  be  presumed  to  have  known 
that  the  vessel  had  been  discharged  and  delivered  to  the 
claimants  on  the  filing  of  a  bond,  executed  by  one  or  more 
of  the  claimants.  But  there  were  seven  claimants — six 
besides  Tyler — as  owners  in  common  of  five-sevenths  of  the 
vessel.  Assume  that  Tyler,  on  the  discharge  and  re-deli- 
very of  the  vessel,  is  to  be  charged  with  knowledge  of  the 
fact  that  a  bond  for  her  discharge  had  been  given  and  filed, 
yet  he  may  have  supposed  that  such  bond  had  been  exe- 
cuted by  one  or  more  of  his  co-claimants. 

There  is  nothing  in  the  case  inconsistent  with  such  a 
supposition  on  vhis  part.  An  estoppel  implies  knowledge. 
I  find  nothing  in  the  case  to  show  that  Tyler  knew  that  a 
bond  purporting  to  have  been  signed  by  Barnard  as  his 
attorney,  had  been  presented  and  filed  until  after  the  judg- 
ment or  decree  in  the  United  States  district  court. 

I  do  not  see,  then,  upon  what  principle  we  can  hold  that 
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Tyler  was  estopped  from  giving  the  evidence  offered,  upon 
the  ground  that  he  had  availed  himself  of  the  bond  as  exe- 
cuted and  of  the  discharge  of  the  vessel.  If  he  had  been 
the  only  claimant,  perhaps,  under  the  circumstances,  we 
might  have  held  him  estopped. 

Without  considering  any  other  question  in  the  case,  my 
conclusion  is,  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event  of  the  action. 


COURT  OF  APPEALS. 

MARY  HARTUNG,  plaintiff  in  error  agt.  THE  PEOPLE,  defend- 
ants in  error. 

Where  the  plaintiff  in  error  had  been  convicted  of  murder  upon  a  legal  trial,  and 
had  been  sentenced  to  be  executed,  and  this  court  reversed  the  judgment,  on  the 
ground  that  the  legislature  had  subsequently  enacted  a  statute  which  forbade  the 
execution  of  such  sentence,  and  provided  for  punishment  by  imprisonment  and 
death ;  which  latter  statute  this  court  declared  to  be  an  ex  pott  facto  law  and 
void,  as  applicable  to  this  cose,  (see  22  A*.  Y.  R.,  95 :) 

Held,  that  the  plaintiff  in  error  could  not  be  again  tried  and  convicted  for  the  tame 
murder :  And  the  act  of  1861,  repealing  the  repealing  act  of  1860  in  relation  to 
luch  punishment,  and  restoring  the  former  statute  in  that  respect,  could  not  de- 
stroy the  effect  of  a  judgment  pronounced  in  the  meantime,  and  while  the  first 
repealing  act  (1860)  was  in  force. 

The  award  of  a  new  trial  by  this  court,  on  reversing  the  former  judgment,  was  im- 
providcntly  granted.  The  plaintiff  in  error  was  entitled  to  her  discharge.  And 
the  court  of  oyer  and  terminer  could  properly  order  the  discharge  of  the  plain- 
tiff in  error  without  a  further  trial,  notwithstanding  the  formal  order  for  a  new 
trial  by  this  court,  the  facts  and  reasons  involved  in  the  judgment  of  reversal  war- 
ranting such  discharge,  being  contained  in  the  record  which  was  before  that  court. 

March  Term,  1863. 

WRIT  OF  ERROR  to  the  general  term  of  the  supreme  court 
of  the  third  judicial  district.  The  decision  of  the  general 
term  is  reported  23  How.  Pr.  R.,  314,  where  the  facts  are 
fully  stated. 

WM.  J.  HADLEY,  for  plaintiff"  in  error. 

IRA  SHAFER,  district  att'y,  for  people,  def'ts  in  error. 
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DENIO,  Ch.  J.  When  the  case  of  the  plaintiff  in  error 
came  before  us  on  a  former  occasion,  she  had  been  con- 
victed of  murder  upon  a  legal  trial,  and  had  been  sentenced 
to  be  executed.  This  court  then  reversed  the  judgment, 
because  the  legislature  had  subsequently  enacted  a  statute 
which  forbade  the  execution  of  such  sentences  as  that 
which  had  been  pronounced  against  her,  and  had  required 
that  such  convicts  should  be  subjected  to  imprisonment  at 
hard  labor  for  one  year,  and,  as  we  construed  the  legisla- 
tive intention,  should  thereafter  be  executed  if  the  gover- 
nor should  issue  his  warrant  for  such  execution.  We  con- 
sidered this  provision  for  imprisonment  and  death  in  the 
same  case  to  be  an  ex  post  facto  law,  and  held  it  to  be  void, 
because  the  constitution  of  the  United  States  had  prohi- 
bited the  states  from  enacting  such  laws.  It  was  consid- 
ered to  be  ex  post  facto,  because  it  attempted  to  change  the 
punishment  which  the  law  had  attached  to  the  offence  of  the 
prisoner  when  it  was  committed,  not  by  remitting  some  desi- 
rable portion  of  it,  but  by  altering  its  kind  and  character. 
The  principle  of  the  judgment  then  rendered  has  been  since 
reaffirmed  and  applied  in  the  case  of  Shepherd  agt.  The  Peo- 
ple, decided  in  December  last,  but  not  yet  reported.* 

Laying  out  of  view  for  the  moment  the  act  relating  to 
murder,  passed  in  the  year  1861,  and  considering  this  case 
as  uninfluenced  by  that  act,  the  inquiry  is,  whether  this 
convict  can  be  again  tried  and  convicted  for  the  same 
murder  ?  The  legislature,  by  declaring  that  persons  under 
sentence  of  death  when  the  act  of  1860  was  passed,  instead 
of  being  executed  according  to  their  sentences  and  accord- 
ing to  the  law  as  it  had  existed  up  to  that  time,  should  be 
•put  to  hard  labor  for  a  considerable  period,  and  afterwards 
hold  their  lives  at  the  pleasure  of  the  executive,  and  be 
executed  when  in  his  discretion  he  should  think  proper  so 
to  order,  did  respectively  repeal,  as  to  that  class  of  offend- 
ers, the  prior  law  for  the  punishment  of  murder.  As  the 

*  Since  reported,  24  How.  Pr.  R.,  388. 
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punishment  attempted  to  be  substituted  for  that  provided 
by  the  antecedent  law  which  had  been  abolished,  could  not 
be  applied  on  account  of  the  constitutional  prohibition,  it 
followed  inevitably  that  the  interference  of  the  legislature 
had  rendered  it  impossible  that  the  prisoner  should  be 
punished  under  either  law.  It  was  not  a  sufficient  answer 
to  the  difficulty  to  say  that  the  members  of  the  legislature 
did  not  probably  intend  to  grant  impunity  to  offenders  in 
the  situation  of  the  prisoner.  They  did  intend  to  abrogate 
as  to  her,  and  as  to  all  persons  in  the  same  situation,  the 
former  punishment,  and  that  design  they  effectually  car- 
ried out.  They  intended  also  that  such  offenders  should 
be  punished  in  another  way,  but  this  they  could  not  effect 
on  account  of  the  constitutional  inhibitions.  The  reversal 
of  the  judgment  against  this  prisoner,  proceeding,  as  it  did, 
upon  the  absence  of  any  law  for  the  punishment  of  her 
offence,  has  effectually  exempted  her  from  being  again  tried 
and  sentenced  for  the  murder  charged  in  the  indictment, 
as  it  shielded  her  from  the  execution  of  the  sentence 
already  pronounced.  If  a  new  verdict  of  guilty  should  be 
returned  on  a  second  trial,  it  would  be  impossible  to  render 
a  judgment  of  death  pursuant  to  the  Revised  Statutes, 
because  the  legislature  had  forbidden  her  to  be  punished 
in  that  way.  It  would  be  as  true  after  such  fresh  trial  and 
verdict,  that  she  was  a  person  who  had  been  under  sen- 
tence of  death,  when  the  act  of  1860  was  passed,  as  it  was 
when  we  reversed  the  judgment ;  and  the  same  reason 
which  compelled  us  to  reverse  that  judgment  would  pre- 
clude the  giving  a  similar  judgment  upon  the  second  ver- 
dict, and  would  require  the  reversal  of  such  second  judg- 
ment, if  one  should  be  rendered.  It  would  be  equally  im- 
possible to  pronounce  the  compound  judgment  of  imprison- 
ment at  hard  labor,  and  a  subsequent  execution,  as  men- 
tioned in  the  act  of  1860,  because  the  constitutional  objec- 
tion to  that  law  would  apply  to  the  case  after  a  second 
trial,  and  a  new  conviction,  in  the  same  manner  as  it  did 
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to  the  judgment  rendered  upon  the  first  conviction.  It  is 
therefore  apparent  to  my  mind,  that  in  reversing  the  judg- 
ment which  had  been  rendered  against  the  prisoner,  we 
necessarily  determined  that  the  legislature  had  so  inter- 
fered with  the  arrangements  for  the  punishment  of  the 
crime  of  murder,  that  a  particular  class  of  offenders,  embra- 
cing the  prisoner,  could  not  be  punished  at  all.  It  was 
the  duty  of  the  court  of  oyer  and  terminer  to  give  effect  to 
that  judgment,  in  its  disposition  of  the  prisoner's  case,  upon 
the  record  being  remitted  to  that  court.  The  order  which 
it  made  was  in  accordance  with  the  law  as  it  was  here 
adjudged,  and  unless  the  act  of  1861  affects  the  case,  we 
think  it  was  the  only  order  which  it  could  lawfully  make. 

There  is  a  view  of  this  case  which  requires  some  further 
explanation.  If  it  were  true  that  the  only  part  of  the  act  of 
1860  which  was  designed  to  reach  the  case  of  offences  com- 
mitted before  that  act  was  passed  was  the  10th  section,  which 
declares  that  persons  then  under  sentence  of  death  or  await- 
ing sentence  upon  a  conviction  for  murder  should  be  punished 
in  a  particular  way,  and  if  all  other  provisions  of  the  act  were 
prospective  only,  then  inasmuch  as  the  substituted  punish- 
ment could  not  be  inflicted  on  account  of  the  ex  post  facto 
character  of  the  provision  contained  in  that  section,  it  might 
be  argued  that  the  section  was  void,  and  that  it  being 
the  only  provision  abolishing  the  punishment  provided  by 
pre-existing  laws,  the  prisoner  ought  to  have  been  left  to 
suffer  according  to  her  sentence,  which  was  pronounced 
under  and  in  accordance  with  these  laws.  It  is  therefore 
a  material  inquiry  whether,  by  the  true  construction  of  the 
act,  the  former  punishment  was  abolished  generally,  and 
the  new  one  substituted  in  respect  to  all  offences  of  murder 
already  committed  ?  The  act  commences,  in  the  first  sec- 
tion, by  declaring  that  no  crime  thereafter  committed, 
except  treason  or  murder  in  the  first  degree,  shall  be  pun- 
ished with  death.  The  following  sections,  to  the  6th  inclu- 
sive, are  devoted  to  the  new  definition  of  murder  in  the 
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first  and  in  the  second  degrees,  and  to  the  mode  of  punish- 
ishing  these  offences,  namely,  by  one  year's  imprisonment 
at  hard  labor,  and  then  by  a  capital  execution  if  and  when 
the  governor  shall  issue  his  warrant  as  to  the  first,  and  by 
perpetual  imprisonment  at  hard  labor  as  to  the  second 
degree.  If  the  act  had  stopped  here,  it  ought,  I  think,  to 
have  been  considered  as  wholly  prospective,  and  it  would 
have  left  the  pre-existing  laws  to  apply  to  offences  com- 
mitted prior  to  the  act.  But  the  seventh  section,  which 
immediately  follows,  is  an  alteration  of  the  section  of  the 
Revised  Statutes  which  denounced  the  penalty  of  death  for 
treason,  murder,  and  the  first  degree  of  arson.  It  declares 
that  it  shall  be  amended  so  as  to  read  as  follows :  "  Every 
person  who  shall  hereafter  be  convicted  of  treason,  murder, 
and  arson  in  the  first  degree,  as  those  crimes  are  respec- 
tively defined  in  this  title,  shall  be  punished  as  herein  pro- 
vided." The  words  "  herein  provided"  must  be  construed 
to  refer  to  the  provision  for  punishment  contained  in  the 
act,  and  not  the  one  mentioned  in  the  Revised  Statutes, 
though  if  the  section  as  thus  amended  kept  its  place  in  the 
title  of  the  Revised  Statutes,  to  which  it  belongs,  accord- 
ing to  the  system  of  amendments  made  in  that  form,  the 
reference  would  be  to  those  statutes.  But  such  a  reading 
would  leave  all  these  offences  without  any  punishment 
whatever,  and  certainly  could  not  have  been  intended. 
Where  new  provisions  or  modifications  of  existing  provi- 
sions are  enacted  by  declaring  that  a  particular  section 
shall  be  amended  so  as  to  read  in  a  given  manner,  in  the 
form  made  use  of  in  this  case,  the  new  part  is  to  be  con- 
strued, as  regards  the  subject  upon  which  it  is  to  take 
effect,  in  the  same  manner  that  an  independent  statute, 
having  the  same  provisions,  ought  to  be  construed.  (Ely 
agt.  Holten,  15  JV.  F.,  595.)  In  interpreting  this  section 
upon  that  principle,  the  new  punishment  mentioned  in  it  is 
attached  to  all  future  convictions,  without  regard  to  the 
time  when  the  offence  was  committed.  It  is  possible  that 
VOL.  XXV.  15 
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such  a  verbal  construction  might,  if  there  were  nothing  of 
a  contrary  tendency  in  the  act,  be  forced  to  yield  to  the 
principle  that  a  retrospective  effect  is  not  generally  to  be 
given  to  an  act  of  the  legislature  when  it  can  be  avoided. 
But  this  could  only  be  accomplished  by  rejecting  the  nat- 
ural meaning  of  the  language.  Passing  over  these  seventh 
and  eighth  sections  as  not  material  to  the  present  question, 
we  come  to  the  tenth,  which,  as  already  mentioned,  de- 
clares that  all  persons  then  (that  is,  at  the  time  of  the 
taking  effect  of  the  statute)  under  sentence  of  death,  or 
convicted  of  murder  and  awaiting  sentence,  shall  be  pun- 
ished as  if  convicted  of  murder  in  the  first  degree  under 
the  act ;  that  is,  by  both  imprisonment  and  death.  This 
renders  it  perfectly  certain,  as  it  seems  to  me,  that  the 
change  of  punishment  was  intended  to  apply  to  offences 
already  committed.  Persons  who  had  been  convicted  be- 
fore the  act  was  passed  must,  of  course,  have  committed 
the  offences  of  which  they  were  convicted  prior  to  that 
time.  There  might  be  a  good  reason  for  suffering  offenders, 
who  had  been  condemned  in  the  course  of  criminal  pro- 
ceedings, to  receive  the  punishment  which  the  law  had 
annexed  to  their  offences,  though  it  might  at  the  same  time 
be  judged  proper  to  change  the  punishment  of  those  who 
had  not  yet  been  presented  ;  but  there  can  be  no  conceiv- 
able motive  for  inverting  the  position,  by  suffering  the  old 
law  to  remain  as  to  offenders  who  were  yet  to  be  tried, 
while  such  as  had  received  judgment  under  the  former  law 
should  have  their  sentences  changed  by  legislative  enact- 
ment. The  reason  for  a  change  of  punishment  in  regard 
to  actual  convicts  would  apply  with  greater  force  to  offend- 
ers who  had  not  yet  been  prosecuted.  The  intention  of 
the  legislature  seems  to  me  very  plain.  The  amendment 
of  section  one  of  the  fourth  part  of  the  Revised  Statutes 
prescribed  the  new  punishment  for  all  future  convictions  ; 
and  as  it  was  not  intended  that  the  old  punishment  should 
ever  be  resorted  to  j  the  case  of  persons  who  had  been 
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actually  sentenced  or  tried  and  convicted,  and  who  were 
awaiting  sentence,  was  taken  up,  and  their  punishment 
changed  by  the  usual  expedient  of  a  legislative  revision,  so 
as  to  conform  them  to  the  altered  rule,  which  had  been 
established  respecting  future  convictions  and  for  all  other 
cases.  The  last  section  of  the  act  furnishes  additional  evi- 
dence to  the  same  effect.  It  repeals,  by  their  numbers, 
twelve  sections  of  the  Revised  Statutes.  The  repeal  is 
absolute,  direct  and  immediate.  Those  sections  it  is  said, 
"  are  hereby  repealed."  On  looking  at  those  repealed  sec- 
tions it  will  be  seen  that  they  contained  previsions  incon- 
sistent with  the  new  mode  of  punishment,  though  well 
suited  to  the  former  method.  Section  twelve  required  the 
execution  to  take  place  at  a  time  not  more  remote  than 
eight  weeks  from  the  time  of  the  sentence,  which  of  course 
would  not  admit  of  the  year's  intermediate  imprisonment. 
Section  thirteen  required  the  judge  who  presided  at  the 
trial,  immediately  to  send  to  the  governor  a  statement  of 
the  conviction  and  sentence,  with  his  notes  and  the  tes- 
timony. There  was  no  other  apparent  motive  for  this 
repeal,  except  that  it  was  re-enacted  in  the  same  language 
in  the  new  statute.  The  repeal  of  the  fourteenth  section, 
which  empowered  the  governor  to  require  the  opinion  of 
certain  judicial  officers  upon  the  statement,  proceeded  upon 
some  motive  not  apparent  to  me.  The  sixteenth,  seven- 
teenth, eighteenth  and  nineteenth  sections  of  the  Revised 
Statutes  provided  for  the  case  of  convicts  alleged  to  have 
become  insane,  after  being  sentenced  to  death.  A  sum- 
mary inquiry  to  determine  the  fact  of  insanity  was  to  be  in- 
stituted before  a  jury,  and  if  the  convict  was  thereby  found 
to  be  insane,  the  execution  was  to  be  suspended  until 
the  sheriff  should  receive  a  warrant  from  the  governor,  or 
from  the  justices  of  the  supreme  court,  directing  the  exe- 
cution. The  inquiry  as  to  the  existence  of  insanity  would 
be  pertinent  under  either  system  of  punishment ;  but  to  the 
arrangement  which  required  a  preliminary  imprisonment  of 
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one  year,  and  then  the  governor's  determination  that  exe- 
cution should  take  place,  the  provision  which  gave  the 
judges  authority  to  issue  the  warrant  would  be  hostile. 
The  sixteenth  and  seventeeth  sections  were  therefore 
allowed  to  stand,  and  the  eighteenth  was  amended  by  the 
eighth  section  of  the  act  of  1861,  by  repealing  the  part 
allowing  the  judges  to  issue  the  warrants.  The  section 
•was  changed  in  another  particular,  not  material  to  the  pre- 
sent question.  By  the  nineteenth  section  the  governor  was 
authorized,  as  soon  as  he  should  be  convinced  of  the  sanity 
of  the  convict,  to  appoint  a  time  and  place  for  his  execu- 
tion. As  this  might  interfere  with  the  direction  for  the 
year's  preliminary  imprisonment,  at  hard  labor,  the  section 
was  embraced  among  those  which  were  repealed.  Three 
of  the  repealed  sections,  the  twentieth  to  the  twenty-second 
inclusive,  make  certain  provisions  for  the  case  of  a  female 
sentenced  to  death,  and  discovered  to  be  pregnant.  An 
inquiry  into  the  fact  is  directed,  and  the  execution  is  to  be 
suspended  until  the  impediment  shall  have  ceased  to  ope- 
rate, when  the  governor  is  authorized  to  fix  a  day  for  it  to 
take  place.  This  would  be  unnecessary  and  inapplicable 
where  a  year's  imprisonment  is  required  to  intervene  be- 
tween the  sentence  and  the  capital  infliction,  though  coher- 
ent and  judicious  as  applied  to  the  former  law.  A  similar 
motive  existed  for  repealing  sections  twenty-three  and 
twenty-four,  because,  under  their  provisions,  a  capital  exe- 
cution might  take  place  within  one  year  from  the  time  of 
the  sentence.  They  required  the  supreme  court  to  appoint 
a  time  for  the  execution  of  a  capital  sentence,  when  the 
time  fixed  by  the  sentence  itself  had,  for  any  reason,  passed 
by,  and  to  issue  their  warrant  to  the  sheriff  for  that  pur- 
pose. This  would  take  from  the  governor  the  discretion 
which  the  new  mode  was  intended  to  vest  in  him,  and 
might  require  'the  execution  to  take  place  within  the  year. 
The  reason  for  the  repeal  of  section  twenty-five,  which 
declared  that  the  punishment  of  death  should  be  by  hang- 
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ing,  it  is  more  difficult  to  understand.  As  it  seems  clear 
that  it  was  designed  by  the  authors  of  the  statute  that 
capital  punishment  should  in  some  cases  be  inflicted,  I  am 
inclined  to  suppose  that  the  repeal  of  this  provision  *ril 
inadvertent.  It  is  not,  however,  necessary  to  solve  that 
doubt.  The  actual  and  immediate  repeal  of  the  sections 
is  certain,  and  the  consequence  is  the  same,  whatever  may 
have  been  the  motive  which  led  to  it. 

One  of  the  sections  of  the  Revised  Statutes,  stated  to 
have  been  repealed  by  the  last  section  of  the  act  of  1860, 
is  section  twenty-nine.  There  is  no  such  section  in  that 
title,  the  section  numbers  ending  at  section  twenty-seven ; 
but  the  substance  of  an  act  of  1846  (ch.  118)  is  incorpo- 
rated into  some  of  the  late  editions  of  the  Revised  Statutes, 
and  is  there  numbered  twenty-nine,  and  it  is  this  provision 
which  is  attempted  to  be  repealed.  (See  R.  S.t  bth.  ed.,  vol. 
3,  p.  938.)  It  provides  for  the  case  of  a  prisoner  under 
sentence  of  death,  being  confined  in  a  jail  in  another  county 
from  that  in  which  he  was  convicted,  in  consequence  of  the 
proper  jail  being  unsafe,  <fec. ;  and  the  direction  is,  that  the 
sheriff  of  the  county  in  which  he  is  actually  confined  shall, 
"  on  the  day  appointed  for  the  execution  of  the  sentence," 
perform  that  duty.  It  was  seen  that  this  enactment,  if 
literally  followed,  would  compel  an  execution  without 
allowing  a  space  for  the  year's  imprisonment,  and  hence  it 
was  repealed. 

I  have  been  thus  particular  to  state  the  effect  of  this 
repealing  section,  which  took  effect  immediately  upon  the 
passage  of  the  act  of  which  this  is  a  part,  in  order  to  show 
the  persistent  determination  of  the  legislature  that  no  cap- 
ital execution  under  the  former  laws  should  thereafter  take 
place,  and  to  establish  that  there  is  no  ground  for  saying 
that  the  change  of  punishment  was  intended  to  be  prospec- 
tive merely,  or  that  there  was  an  implied  saving  in  the 
statute  in  respect  to  offences  theretofore  committed.  The 
plain  direction,  by  which  the  new  rule  is  applied  to  all 
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future  convictions  ;  the  express  provision  made  to  embrace 
the  cases  of  offenders  already  convicted  and  sentenced,  and 
the  present  repeal  and  amendment  of  all  those  portions  of 
the  Revised  Statutes  which  would  conflict  with  the  imme- 
diate operation  of  the  new  mode  of  punishment,  demon- 
strate, I  think,  the  design  of  the  legislature  to  apply  that 
mode  to  all  future  execution  of  sentences  of  death,  when- 
ever the  offence  was  committed  and  whenever  the  convic- 
tion took  place.  I  have  not  overlooked  the  rule  of  inter- 
pretation, by  which  general  language  in  a  statute  is  re- 
quired to  be  construed,  prospectively  and  not  retrospec- 
tively, unless  a  contrary  intention  plainly  appears.  A 
somewhat  strained  construction  is  allowed  in  such  cases, 
when  necessary  to  prevent  injustice  or  public  inconvenience, 
and  in  furtherance  of  a  presumed  general  intention  of  the 
legislature.  But  the  section  of  this  statute,  by  which 
offenders,  who  had  been  actually  tried,  convicted  and  sen- 
tenced when  it  was  passed,  are  expressly  subjected  to  the 
new  punishment,  forbids  any  such  forced  construction  in 
the  present  case.  We  know  with  absolute  certainty  that 
it  was  designed  by  the  authors  of  the  law  to  apply  the  new 
punishment  to  the  case  of  offenders  who  had  been  already 
convicted  under  the  antecedent  law,  and  we  cannot  there- 
fore refuse  to  give  effect  to  the  language  by  which  they,  in 
terms,  subject  all  future  convicts  to  such  new  penalty,  upon 
any  suggestion  that  they  did  not  intend  what  their  lan- 
guage naturally  imports.  The  effect  of  the  provisions  of 
this  statute  therefore  is,  to  forbid,  from  the  time  of  its  pas- 
sage, the  infliction  of  the  penalty  of  death,  simply  and 
unconnected  with  any  other  punishment,  in  any  case,  and 
to  substitute  for  such  penalty  the  year's  imprisonment,  and 
then  the  putting  to  death  of  the  offender  in  some  form,  if 
the  governor  shall  so  determine.  The  substitute  may  have 
the  full  effect  intended  as  to  future  offences,  but  can  have 
no  operation  in  respect  to  those  already  committed,  for  the 
reason  which  has  been  mentioned.  But  the  pre-existing 
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law  having  been  displaced  by  a  repeal,  to  make  room  for 
the  substituted  system,  it  cannot  be  resorted  to  for  any 
purpose,  though  such  substituted  system,  in  one  aspect  of 
it,  cannot  be  upheld. 

Some  portions  of  the  opinion  prepared  by  Mr.  Justice 
SUTHERLAND,  in  Shepherd  agt.  The  People,  (supra,)  may  be 
considered  hostile  to  a  portion  of  the  reasons  given  for  the 
judgment  in  Hartung  agt.  The  People,  as  reported  in  the 
22d  volume  of  the  JV".  Y.  Reports,  and  which  I  have  now 
more  fully  explained  ;  but  so  far  as  that  opinion  conflicts 
with  these  reasons,  it  was  unnecessary  to  the  determination 
of  the  case,  and  was  not  concurred  in  by  a  sufficient  number 
of  the  judges  to  pronounce  a  judgment. 

We  are  of  opinion  that  the  act  of  1861  does  not  affect 
the  case  of  the  plaintiff  in  error.  If  it  could  apply  to  per- 
sons in  the  situation  in  which  she  was  when  the  act  of  1860 
repealed  the  penalty  to  which  she  was  subject  by  the  ante- 
cedent law,  it  must  be  by  retracting  the  repealing  clauses 
and  reinstating  such  antecedent  law,  and  directing  its  ap- 
plication to  her  case  and  to  the  cases  of  all  other  persons 
similarly  situated.  But  while  the  repeal  remained  unaf- 
fected by  any  subsequent  law,  the  process  against  the 
plaintiff  in  error  came  before  this  court  in  the  regular 
course  of  justice,  and  the  question  was  presented  whether 
the  conviction  and  judgment  which  had  been  pronounced 
respecting  her  should  be  affirmed  and  executed,  or  should 
be  reversed  and  annulled  as  unwarranted  by  the  then  exist- 
ing law  ;  and  the  judgment  was  that  it  should  be  reversed 
and  annulled. 

No  question  can  now  be  made  as  to  the  legal  propriety 
of  that  determination.  It  is  res  adjudicata  between  the 
people  of  the  state  and  the  plaintiff  in  error.  Now,  acts 
done  and  closed,  pursuant  to  a  law  which  is  subsequently 
repealed,  must  endure  and  stand,  and  be  good  and  effectual 
notwithstanding  such  repeal.  (Dwarris  on  Statutes,  534.) 
This  was  the  case  as  to  the  alleged  offence  of  the  plaintiff  in 
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error.  When  the  process  against  her  was  presented  for  final 
adjudication  in  this  court,  and  it  was  found  that  there  was 
no  law  authorizing  the  punishment  of  her  imputed  offence, 
a  judgment  was  pronounced  in  her  favor,  which  absolved 
her  from  being  again  legally  questioned  for  that  offence. 
It  was  equivalent  to  an  acquittal  upon  that  charge,  for  it 
was  the  judgment  of  a  court  of  competent  jurisdiction,  that 
in  the  then  state  of  the  law  she  could  not  be  subjected  to 
punishment.  The  effect  of  the  repealing  act  of  1860  was 
to  expunge  the  prior  law  from  the  statute  book  as  com- 
pletely as  though  it  had  never  existed.  If  the  legislature 
was  competent  to  change  this  state  of  the  law  by  a  repeal 
of  the  repealing  act,  and  to  thus  blot  out  such  first  repeal- 
ing act,  so  that  it  could  not  thereafter  be  availed  of,  which 
it  is  not  necessary  to  deny,  still  it  could  not,  in  my  judg- 
ment, destroy  the  effect  of  a  judgment  pronounced  in  the 
meantime,  and  while  the  first  repealing  act  was  in  force. 
Suppose  a  person  had  been  prosecuted  after  the  pas- 
sage of  the  act  of  1860,  and  before  its  repeal  by  the  act 
of  1861,  for  an  alleged  murder  committed  before  the  pas- 
sage of  such  first  mentioned  act,  and  had  been  acquit- 
ted, not  for  want  of  proof  of  the  corpus  delicti,  but  upon 
the  ground  on  which  we  proceeded  when  this  case  was 
before  us  for  the  first  time,  namely  :  that  the  act  of  1860 
had  repealed  the  provisions  of  the  Revised  Statutes  for  the 
punishment  of  murder,  no  one,  I  suppose,  would  maintain 
that  such  a  person  could  be  again  prosecuted  for  the  same 
offence  after  the  enactment  of  the  statute  of  1861.  Such 
prosecution,  in  my  judgment,  would  be  liable  to  be  de- 
feated by  two  conclusive  objections  :  first,  that  the  act  of 
1861,  as  applied  to  such  a  case,  would  be  an  ex  post  facto 
law,  and  unconstitutional.  By  the  repeal  of  the  provisions 
of  the  Revised  Statutes,  and  the  trial  and  acquittal  of  the 
offender,  while  such  repealing  law  was  in  force,  the  act  of 
the  prisoner,  though  not  innocent  in  a  moral  sense,  would 
be  dispunishable.  A  legislative  act  restoring  the  repealed 
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law  would  have  precisely  the  same  effect  as  though  the 
offence  had  not  been  punishable  originally,  but  had  been 
made  so  for  the  first  time  by  the  restoring  act.  Such  a 
law  would  be  within  the  spirit  of  the  constitutional  prohi- 
bition, and  would,  in  my  opinion,  be  void.  The  other 
objection  referred  to,  would  arise  under  the  constitutional 
injunction  that  no  person  shall  be  twice  put  in  jeopardy 
for  the  same  offence.  These  would  be  good  pleas  at  the 
common  law,  and  the  constitution  only  affirms  the  prin- 
ciple, and  renders  it  unalterable  by  any  exertion  of  the 
law-making  power.  But  it  does  not  apply  when  the  indict- 
ment was  defective,  so  that  no  lawful  judgment  could  be 
rendered  upon  it,  or  in  the  case  of  a  mistrial,  as  where 
there  was  no  verdict,  or  where  the  trial  jury  did  not  con- 
sist of  the  full  number  of  twelve  jurors,  or  where  a  new 
trial  has  been  ordered  on  account  of  erroneous  rulings  of 
the  first  trial,  or  in  cases  of  the  like  nature,  nor  where  the 
jury  was  discharged  upon  necessity  without  rendering  a 
verdict.  In  this  class  of  cases  it  may  be  said  that  the 
accused  was  never  in  legal  jeopardy.  But  when  neither 
the  indictment  nor  the  trial  was  subject  to  any  legal  excep- 
tion, but  the  conviction  or  judgment  has  failed  of  its  nat- 
ural effect  by  the  interposition  of  the  government  or  of  the 
prosecution,  it  would  be  contrary  to  the  spirit  and  inten- 
tion of  the  rule,  and  of  the  constitutional  provision  in  affirm- 
ance of  it,  if  the  accused  could  be  subjected  to  another 
trial  for  the  same  offence ;  and,  moreover,  as  it  seems  to 
me,  it  would  be  manifestly  unjust  and  oppressive.  If  the 
legislature  can  authorize  a  second  trial  where  there  has 
been  a  conviction  which  has  become  ineffectual  by  its  own 
interposition,  it  may  do  so  when  there  has  been  an  ac- 
quittal. The  two  cases  fall  within  the  same  reason.  I  have 
not  considered  it  necessary  to  refer  to  the  numerous  cases 
where  the  rule  and  its  exceptions  have  been  the  subject 
of  judicial  exposition,  because  the  most  material  of  them 
have  been  very  carefully  examined  in  the  opinion  in  the 
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beforementioned  case  of  Shepherd  agt.  The  People.  That 
case  itself  is  a  precedent  for  the  judgment  I  am  about  to 
recommend  in  the  present  instance.  The  offence  of  Shep- 
herd, which  was  arson  in  the  first  degree,  was  committed 
prior  to  1860,  and  his  trial,  upon  which  he  was  convicted, 
took  place  in  the  early  part  of  1861,  and  before  the  enact- 
ment of  the  act  of  that  year.  He  was  sentenced  to  per- 
petual imprisonment,  in  intended  obedience  to  that  act. 
The  Revised  Statutes,  in  force  when  the  act  of  which  he 
was  accused  was  perpetrated,  did  not,  as  we  held,  warrant 
that  mode  of  punishment,  and  the  act  of  1860  was  held  to 
be  void  in  its  application  to  that  case,  as  being  an  ex  post 
facto  law.  We  were,  of  course,  bound  to  reverse  the  judg- 
ment of  the  oyer  and  terminer,  which  had  been  affirmed 
by  the  supreme  court,  and  the  question  then  arose  whether 
it  was  proper  to  award  a  new  trial,  or  whether  the  accused 
should  be  discharged.  This  involved  the  consideration  of 
the  effect  of  a  trial  and  verdict  perfectly  legal  and  regular 
upon  an  indictment  in  all  respects  sufficient,  and  where  the 
only  error  consisted  in  pronouncing  a  judgment  which  was 
not  warranted  by  any  law.  It  was  determined  that  the 
prisoner  had  been  once  placed  in  jeopardy  in  the  sense  of 
the  constitutional  provision,  and  we  added  to  the  reversal 
of  the  judgment  an  order  that  he  should  be  discharged. 
The  question  did  not  arise,  whether  he  could  have  been 
sentenced  under  the  provisions  of  the  Revised  Statutes,  as 
no  such  sentence  had  been  given.  The  point  adjudged 
was  the  same  which  is  now  presented.  In  neither  case  was 
there  any  defect  or  error  in  the  indictment,  trial  or  verdict. 
In  the  case  of  Shepherd  the  judgment  was  illegal ;  in  that 
of  the  present  plaintiff  in  error,  the  judgment  had  become 
illegal  by  the  repeal  of  the  law  by  which  it  was  once  autho- 
rized ;  but  we  held  in  the  case  of  Shepherd  that  the  former 
conviction  precluded  the  possibility  of  a  second  trial,  and 
on  that  ground  we  made  the  order  for  the  discharge  of  the 
prisoner.  The  principle  thus  settled  shows  that  the  judg- 
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ment  of  the  oyer  and  tenniner  in  the  present  case  was 
correct. 

I  have  intentionally  omitted,  in  what  has  thus  far  been 
said,  to  make  any  reference  to  the  order  which  was  entered 
for  a  new  trial  when  the  judgment  against  the  plaintiff  in 
error  was  reversed.  If  the  effect  of  the  judgment  of  rever- 
sal under  the  circumstances,  and  for  the  reasons  upon  which 
it  proceeded,  was  such  as  to  render  another  conviction  im- 
possible, the  order  so  entered  would  not  deprive  her  of  the 
benefit  of  that  judgment.  It  did  not  in  terms  direct  a  new 
'trial  upon  the  issue  of  not  guilty  of  the  murder  of  which 
she  stood  charged,  and  in  connection  with  the  reasons 
which  were  given  for  the  judgment  of  reversal,  it  could 
not  well  have  been  so  understood ;  for  we  hold  that  whether 
guilty  or  not,  the  legislative  interposition  and  the  consti- 
tutional prohibition  against  changing  the  punishment  which 
existing  laws  had  attached  to  an  offence  already  committed, 
prevented  any  sentence  against  her.  Besides,  her  guilt  of 
the  act  charged  had  been  established  by  an  unexception- 
able trial  and  verdict.  If  she  had  been  punishable  under 
the  Revised  Statutes,  notwithstanding  the  act  of  1860,  the 
judgment  was  correct  as  it  stood,  and  there  was  no  reason 
for  reversing  it.  If  the  provision  substituting  a  different 
punishment  had  been  constitutionally  valid,  there  was  still 
no  reason  for  reversing  the  judgment,  for  the  governor  and 
sheriff  could  have  executed  the  writ  of  the  legislature,  and 
it  was  the  design  of  the  act  that  it  should  be  executed  by 
those  officers  in  the  case  of  a  conviction  and  sentence  which 
remained  unexecuted  when  the  act  of  1860  passed,  without 
any  further  resort  to  the  courts.  The  judgment  of  rever- 
sal, even  independently  of  the  reasons  given,  necessarily 
affirmed  that  she  could  not  be  punished  under  either  of 
these  legal  provisions,  and  as  there  were  no  other  modes 
of  punishment,  it  followed  that  she  could  not  be  punished 
in  any  way.  The  formal  order  for  new  trial,  if  it  meant  a 
new  trial  for  the  murder,  upon  the  issue  which  had  been 
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once  tried  and  determined,  would  have  been  plainly  incon- 
sistent with  judgment  of  reversal,  as  well  as  with  the  rea- 
sons upon  which  it  proceeded.  If  it  had  been  understood 
as  a  mandate  to  the  over  and  terminer  to  proceed  with  the 
case  in  accordance  with  the  principles  established  by  the 
judgment  of  reversal,  the  discharge  of  the  prisoner  might 
have  been  ordered  by  that  court  without  a  further  trial, 
the  facts  involved  being  contained  in  the  record.  Enough 
appears  in  the  case,  as  now  presented,  to  show  that  the 
award  of  a  new  trial  was  improvidently  entered,  and  the 
whole  case  being  legitimately  before  us,  on  this  writ  of 
error,  we  are  bound  to  give  effect  to  the  law  as  it  has  been 
pronounced,  and  we  accordingly  reverse  the  judgment  of 
the  supreme  court,  and  affirm  that  of  the  oyer  and  termi- 
ner, and  direct  the  prisoner  to  be  discharged. 

EMOTT,  J.,  delivered  an  opinion,  in  which  he  examined 
at  length  the  question  whether  it  was  necessary  that  a 
judgment  should  have  passed,  to  support  a  plea  of  autre 
fois  convict — which  was  discussed  in  the  Shepherd  case. 
The  learned  judge  had  not  seen  the  opinion  in  that  case, 
but  arrived  at  the  same  conclusion  as  Mr.  Justice  SUTHER- 
LAND had  done.  He  also  concurred  in  the  opinion  of  Judge 
SUTHERLAND,  that  such  a  reversal  as  that  in  this  case  does 
not  impair  the  right  to  plead  the  former  conviction  in  bar. 
"  The  reversal  in  this  court  of  the  former  judgment  in 
this  case  is  strongly  analogous  to  the  result  of  praying 
benefit  of  clergy  in  England  in  its  consequences.  This  fact 
remains  notwithstanding  that  this  prisoner  has  been  tried, 
convicted  and  sentenced  without  error  in  the  process,  in- 
dictment, pleadings  or  trial.  As  this  appears  from  the 
record  itself,  I  have  no  hesitation  in  saying  that  the  repli- 
cations were  no  answer  to  the  pleas." 

Judge  EMOTT  declined  to  consider  the  effect  of  the  repeal 
of  the  statute  of  1860,  and  the  passage  of  that  of  1861,  as 
necessary  to  his  determination  that  the  judgment  should 
be  affirmed.  All  the  judges  concurred. 
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SUPREME  COURT. 

THE  MANHATTAN  GAS  LIGHT  COMPANY,  appellants,  agt. 
CHARLES  ELY,  respondent. 

Where  a  turety  signs  with  his  principal  the  usual  application  to  a  g at  light  company 
for  a  supply  of  gas  at  a  designated  house,  he  is  only  liable  to  the  company  for  the 
gas  furnished  there  to  his  principal.  Ue  is  not  liable  for  any  fas  furnished  to  the 
tvccessor  of  the  principal,  after  a  change  in  the  proprietorship  of  the  home,  eren 
though  the  company  has  had  no  notice  of  a  change  of  proprietors. 

New  York  General  Term,  April,  1863. 
SUTHERLAND,  INGRAHAM  and  CLERKE,  Justices. 
APPEAL  from  a  judgment  entered  against  the  plaintiffs, 
on  report  of  a  referee. 

EDWARD  FITCH,  for  appellants. 
LUTHER  R.  MARSH,  for  respondent. 

By  the  court,  SUTHERLAND,  P.  Justice.  This  action  was 
brought  to  recover  the  sum  of  $578.58  for  gas  supplied  one 
H.  S.  Crocker,  from  th«  20th  January,  1860,  to  the  18th 
of  February,  1860,  and  for  rent  of  meter  during  that  time. 
The  action  was  brought  against  the  defendant  as  surety. 

The  complaint  alleges  that  Crocker  applied  to  the  plain- 
tiffs to  be  supplied  with  gas  light  and  meter ;  that  his  ap- 
plication was  in  the  following  words  : 

"  To  the  Manhattan  Gas  Light  Company :  The  subscriber 
wishes  to  be  supplied  with  gas  light  and  meter  in  the  pre- 
mises No.  —  in  Gramercy  Park  street,  occupied  as  the 
Gramercy  Park  House,  and  hereby  agrees  to  pay  for  the 
same  on  the  usual  terms  of  the  company.  Succeeds  Mr. 
Davis  from  this  date.  H.  S.  CROCKER. 

'•  CHARLES  ELY,  Surety. 

"NEW  YORK,  February  18,  1856." 

— and  that  thereby  the  said  Charles  Ely  became  and  was 
surety  for  the  payment  by  the  said  H.  S.  Crocker  for  all 
sums  which  might  be  due  and  owing  by  him  for  gas  light 
and  meter  furnished  pursuant  thereto. 
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The  answer  insists  upon  the  statute  of  frauds  as  a  de- 
fence to  the  action ;  and  as  a  further  defence  denies  that 
the  plaintiffs,  from  the  20th  day  of  January,  1860,  to  the 
18th  day  of  February,  1860,  supplied  the  said  Crocker  with 
the  quantity  of  gas  mentioned,  or  with  any  gas  whatever, 
or  with  any  meter,  as  in  the  complaint  stated.  And  the 
defendant  alleges  in  the  answer  that  the  plaintiffs  did  not 
supply  Crocker  with  any  gas  after  the  8th  day  of  June, 
1859  ;  that  before  the  day  last  aforesaid,  Crocker  ceased 
to  be  proprietor  of  Gramercy  Park  hotel,  and  that  since 
that  time  the  gas  had  been  furnished  to  C.  W.  Woodhull, 
who  then  became  the  proprietor  of  the  hotel. 

On  the  trial  before  a  referee,  the  defendant  admitted 
that  the  plaintiffs  had  furnished  the  Gramercy  Park  house 
with  the  quantity  of  gas  mentioned  in  the  complaint  during 
the  time  mentioned  in  the  complaint,  but  contested  his 
liability  to  pay  for  the  gas  so  furnished. 

It  appeared  on  the  trial  before  the  referee,  and  the  re- 
feree found  as  matters  of  fact,  that  Crocker  had  paid  for 
all  the  gas  furnished  for  the  Gramercy  Park  house  from 
the  time  of  the  execution  of  the  written  instrument  men- 
tioned in  the  complaint,  to  the  month  of  June,  1859  ;  that 
in  June,  1859,  Crocker  ceased  to  be  the  occupant  and  land- 
lord of  said  house,  when  Charles  W.  Woodhull  succeeded 
him  as  occupant  and  landlord  of  the  house,  and  continued 
such  landlord  and  occupant  up  to  the  20th  day  of  Febru- 
ary, 1860  ;  that  after  Woodhull  succeeded  Crocker,  and 
during  the  time  Woodhull  was  such  landlord  and  occupant, 
the  plaintiffs  furnished  gas  for  the  house,  as  they  had  done 
before,  the  bills  therefor  having  been  presented  to  Wood- 
hull  at  the  house  and  paid  by  him  down  to  the  20th  day 
of  January,  1860;  that  weekly  bills  for  gas  from  20th 
January,  1860,  to  the  18th  February,  1860,  (being  for  four 
weeks,)  were  made  out  by  the  plaintiffs  in  the  following 
form : 
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"NEW  YORK,  1860. 

"  Mr.  H.  S.  Crocker  to  the  Manhattan  Gas  light  Com- 
pany, Dr.  For  gas  consumed  from  January  20  to  January 
27."  (Then  stating  in  detail  the  amount  of  gas  for  the 
week.) 

— that  for  the  first  three  of  these  bills  the  agent  of  the 
plaintiffs  received  the  checks  of  Woodhull  and  receipted 
the  bills  ;  that  the  checks  were  duly  presented  for  pay- 
ment and  not  paid  ;  that  the  last  of  said  bills  had  not  been 
paid  in  any  manner ;  that  the  gas  bills  for  the  house  were 
payable  weekly  ;  that  there  was,  at  no  time,  any  sign  on 
or  about  the  Gramercy  Park  house  designating  who  was 
the  landlord  thereof;  that  the  general  bills  of  the  house 
for  supplies,  expenses,  <fcc.,  while  Woodhull  was  landlord, 
were  made  out  to  him  and  in  his  name. 

On  these  facts  the  referee  came  to  the  conclusion  that 
the  defendant  was  not  liable  for  the  gas  claimed  in  the 
complaint,  assuming  the  legal  validity  of  the  defendant's 
agreement  as  set  forth  in  the  complaint. 

On  the  facts  found,  it  is  clear  that  the  referee  came  to 
the  correct  conclusion.  The  first  ground  or  reason  stated 
by  the  referee  for  this  conclusion  was  sufficient  to  autho- 
rize it. 

By  signing  the  written  instrument  set  out  in  the  com- 
plaint as  security,  the  defendant  undertook  to  pay  for  gas 
and  meter  supplied  to  Crocker  at  the  Gramercy  Park  house, 
if  Crocker  did  not  pay.  He  did  not  undertake  to  pay  for  gas 
furnished  to  Woodhull,  or  to  any  other  person  than  Crocker. 
The  gas  furnished  for  the  Gramercy  Park  house  during  the 
time  mentioned  in  the  complaint  was  in  fact  furnished  to 
Woodhull,  as  the  landlord  or  proprietor  of  the  house. 

It  is  immaterial  in  this  case,  between  the  plaintiffs  and 
the  surety,  whether  the  plaintiffs  had  notice  of  the  change 
in  the  proprietorship  of  the  house  or  hotel,  or  whether,  as 
between  the  plaintiffs  and  Crocker,  on  the  facts  found  by 
the  referee,  Crocker  would  be  liable,  on  the  ground  that 
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he  did  not  give  notice  to  the  plaintiffs  of  the  change  of 
proprietorship,  inasmuch,  as  by  no  reasonable  construction 
of  the  defendant's  undertaking  as  security  could  he  be  held 
responsible  for  any  default  of  Crocker  in  not  giving  such 
notice. 

The  undertaking  of  the  defendant  as  surety  was  to  be 
responsible  for  any  default  of  Crocker  in  not  paying  for  the 
gas  furnished  him.  He  did  not  undertake  to  be  responsible 
for  any  default  of  Crocker  in  not  giving  notice  of  any 
change  of  the  proprietorship  of  the  hotel. 

The  referee  did  not  pass  upon  the  question,  whether  the 
undertaking  of  the  defendant  was  void  by  the  statute  of 
frauds.  It  is  not  necessary  for  us  to  pass  upon  it,  or  any 
other  question  in  the  case. 

I  think  the  judgment  should  be  affirmed,  on  the  ground 
alone  above  stated. 


SUPREME  COURT. 

ARZENE  J.  LEDELIEY,  respondent  agt.  MILLIE  D.  POWERS, 

appellant. 

Where  a  married  woman  purchased  certain  farming  stock  and  implements  upon  a 
certain  farm,  and  gave  a  chattel  mortgage  thereof,  signed  by  herself  and  others 
as  security  for  the  purchase  money,  and  on  the  next  day  purchased  said  farm  as 
her  separate  estate, 

Held,  in  an  action  to  charge  her  separate  estate  on  failure  to  pay  the  purchase 
money  for  said  chattel  property,  which  property  it  was  alleged  she  had  .converted 
and  disposed  of,  that  there  was  no  equitable  principle  upon  which  a  court  should 
enforce  the  payment  of  the  plaintiff's  debt  out  of  the  separate  properly  of  the  de- 
fendant generally.  The  fact  was  not  found  that  the  chattels  were  purchased  and 
the  debt  incurred  by  the  defendant  for  the  benefit  of  her  separate  estate  or  any 
particular  part  or  portion  of  it. 

Besides,  the  plaintiff  had  a  remedy  at  law  on  the  guaranty  of  payment  annexed  to 
the  chattel  mortgage. 

New  York  General  Term,  July,  1863. 
SUTHERLAND,  INGRAHAM  and  CLERKE,  Justices. 
APPEAL  from  a  judgment  against  defendant  upon  a  report 
of  a  referee. 
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S.  SANXAY,  for  appellant. 

A.  J.  MILLARD,  for  respondent. 

By  the  court,  SUTHERLAND,  P.  Justice.  This  action  was 
brought  to  charge  the  separate  estate  of  the  defendant, 
Millie  D.  Powers,  the  wife  of  Edward  J.  Powers,  with  the 
payment  of  the  sum  of  $629.50,  and  interest  thereon  from 
the  31st  day  of  October,  1856,  the  price  of  certain  farming 
stock  and  implements,  alleged  to  have  been  sold  and  de- 
livered to  her  by  the  plaintiff  on  that  day. 

The  complaint  alleges  that  at  the  time  of  the  sale  of  the 
chattels,  the  defendant  promised  and  agreed  to  pay  the 
$629.50  on  the  first  day  of  May,  1857,  with  interest,  and 
to  secure  such  payment  executed  a  chattel  mortgage  of  the 
chattels  to  the  plaintiff.  This  chattel  mortgage  is  set  out 
in  the  complaint,  and  also  a  guaranty  or  security  clause 
annexed  thereto,  signed  and  sealed  by  V.  R.  Terry,  Jr.  and 
Edward  J.  Powers,  by  which,  in  consideration  of  the  sale 
and  delivery  of  the  chattels  to  the  defendant,  and  of  one 
dollar,  they  guaranteed  to  the  plaintiff  the  payment  of  the 
chattel  mortgage,  and  covenanted  and  agreed,  if  default 
was  made  in  the  payment  of  the  mortgage,  that  they  would 
pay  or  make  up  any  deficiency.  The  chattel  mortgage  and 
the  security  clause  were  on  the  trial  put  in  evidence. 

The  complaint  also  alleges,  that  at  the  time  of  the  sale 
of  the  chattels  and  execution  of  the  chattel  mortgage,  the 
defendant  was  seized  and  possessed  of  a  farm  in  West- 
chester  county,  a  farm  in  Orange  county,  and  a  farm  in 
Columbia  county,  separate  and  independent  of  her  hus- 
band, which  farms  are  described  in  the  complaint ;  that 
she  had  made  default  in  the  payment  of  the  chattel  mort- 
gage ;  that  the  whole  sum  of  $629.50  was  due  and  owing ; 
and  that  in  disregard  of  her  chattel  mortgage  she  had 
wrongfully  converted,  sold  and  disposed  of  the  said  goods 
and  chattels  to  other  persons,  so  that  the  same  were  be- 

VOL.  XXV.  16 
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yond  the  reach  of  the  plaintiff,  and  could  not  be  found 
by  him. 

The  defendant  in  her-  answer  alleged  that  the  plaintiff 
did  not  sell  or  deliver  to  her,  on  her  separate  account,  or 
at  her  request,  the  chattels ;  that  she  never  possessed  or 
had  them ;  that  she  did  not  mortgage  them,  and  had  no 
right  or  property  in  them  to  mortgage ;  that  she  never 
made  the  promise  alleged  in  the  complaint,  and  never  pro- 
mised to  pay  the  plaintiff  the  said  sum  of  $629.50,  and 
never  intended  to  charge  her  separate  estate,  or  did  charge 
it  on  account  of  said  chattels.  She  did  not  deny  in  her 
answer  that  at  the  time  mentioned  in  the  complaint  she 
had  and  owned,  separate  and  independent  of  her  husband, 
the  farms  described  in  the  complaint. 

The  evidence  on  the  trial  at  special  term  was  conflicting 
as  to  the  execution  of  the  chattel  mortgage  and  as  to  the 
sale  of  the  chattels  to  the  defendant.  The  defendant,  who 
was  sworn  as  a  witness,  testified  that  she  had  never  autho- 
rized her  husband  or  any  other  person  to  purchase  the 
chattels  ;  that  she  had  never  had  them  or  disposed  of  them, 
and  had  never  authorized  her  husband  or  any  person  to 
receive  them  or  to  sell  them.  She  did  not  deny  that  she 
signed  the  chattel  mortgage  ;  but  she  testified  that  she  was 
told,  when  she  signed  it,  that  it  related  to  real  estate  only, 
and  that  she  signed  it,  thinking  so  ;  that  she  did  not  read 
it,  nor  was  it  read  over  to  her ;  that  she  signed  it  at  the 
request  of  Mr.  Powers,  as  a  paper  relating  to  real  estate, 
and  that,  believing  it  to  be  such  paper,  she  signed  it.  On 
the  part  of  the  plaintiff  there  was  evidence  tending  to  show 
that  the  defendant  knew  the  nature  and  purpose  of  the 
chattel  mortgage  when  she  signed  it. 

It  appeared  from  the  evidence  of  the  plaintiff,  who  was 
sworn  as  a  witness,  that  the  sale  of  the  chattels  was  nego- 
tiated through  Mr.  Powers,  the  husband  of  the  defendant, 
who  told  the  plaintiff  that  he  was  authorized  to  buy  the 
chattels  for  her ;  that  the  chattels,  when  sold,  were  on  a 
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farm  in  the  town  of  Mount  Pleasant,  Westchester  county, 
which  farm  the  plaintiff  conveyed  to  the  defendant  on  No- 
vember 1,  1856.  «  • 

The  justice  who  tried  the  case  at  special  term  found,  as 
matters  of  fact,  that  on  -or  about  the  29th  day  of  Septem- 
ber, 1856,  the  defendant,  by  the  said  Edward  J.  Powers 
her  agent,  and  acting  by  and  with  her  authority,  contracted 
with  the  plaintiff  to  purchase  of  him  a  certain  farm  of  land 
in  the  town  of  Mount  Pleasant,  in  the  county  of  West- 
Chester,  which  contract  was  executed,  and  said  farm  of 
land  was  conveyed  to  the  defendant  as  her  separate  pro- 
perty and  estate,  on  or  about  the  first  day  of  November, 
1856  ;  that  on  or  about  the  31st  day  of  October,  1856,  the 
plaintiff  sold  and  delivered  to  the  defendant,  and  the  de- 
fendant, by  her  husband  and  agents,  received  the  personal 
property  in  the  complaint  mentioned,  which  was  then  on 
the  farm  in  the  town  of  Mount  Pleasant ;  that  the  price  or 
consideration  agreed  to  be  paid  by  the  defendant  for  such 
personal  property  was  $629.50,  payable  on  the  1st  of  May, 
1857,  with  interest  from  said  31st  October,  1856,  and  that 
for  securing  such  payment  the  defendant,  on  or  about  the 
last  mentioned  day,  executed  and  delivered  to  the  plaintiff 
the  chattel  mortgage  set  forth  in  the  complaint,  and  that 
no  part  of  said  sum  of  $629.50  had  been  paid. 

The  principal  and  material  question  presented  by  the 
appeal  in  this  case  is,  whether  the  facts  admitted  by  the 
pleadings  and  the  facts  so  found  by  the  referee,  authorized 
the  conclusion  of  law  to  which  the  justice  came,  that  the 
plaintiff  was  entitled  to  a  judgment  against  the  defendant 
and  her  separate  estate  for  the  sum  of  $629.50,  interest 
and  costs,  and  the  judgment  which  was  thereupon  ordered 
and  entered  providing  for  enforcing  the  payment  of  the 
same  out  of  the  separate  real  and  personal  estate  of  the 
defendant  generally.  In  my  opinion  they  did  not.  The 
justice  did  not  find  as  a  fact,  that  the  defendant,  by  the 
execution  of  the  chattel  mortgage,  intended  to  charge  her 
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separate  estate  generally  ;  nor  is  such  an  intention  to  be 
inferred  from  the  facts  found  and'  the  admitted  facts  in  the 
case.  There  is  nothing  in  the  chattel  mortgage  showing 
or  declaring  such  an  intention.  Indeed,  I  think  it  may  be 
said  that  the  transaction  itself,  as  stated  in  the  complaint, 
rebuts  or  tends  to  rebut  an  inference  or  conclusion  that 
the  defendant  intends  to  charge  her  real  property  des- 
cribed in  the  complaint,  or  her  separate  property  generally. 
Her  execution  of  the  chattel  mortgage,  and  thus  charging 
the  specific  chattels  covered  by  it  with  the  payment  of  the 
$629.50,  and  the  acceptance  of  the  chattel  mortgage,  with 
the  written  guaranty  of  third  parties  of  its  payment  an- 
nexed to  it,  by  the  plaintiff,  show,  or  tend  almost  conclu- 
sively to  show,  that  she  did  not  intend  to  charge  her  sepa- 
rate estate  generally,  or  any  other  property  than  the  spe- 
cific property  mortgaged  ;  and  that  the  plaintiff  trusted  to 
the  chattel  mortgage  and  the  guaranty  annexed  to  it  as 
his  security  for  the  payment  of  the  money  ;  and  did  not 
give  credit  to  the  defendant  because  she  owned  the  farms 
described  in  the  complaint  or  had  separate  property  gen- 
erally. 

The  justice  did  not  find  as  a  fact,  that  the  chattels  were 
purchased  and  the  debt  incurred  by  the  defendant  for  the 
benefit  of  her  separate  estate,  or  any  particular  part  or 
portion  of  it.  He  found  that  the  chattels,  at  the  time  of 
their  purchase,  were  on  the  farm  at  Mount  Pleasant,  which, 
it  would  appear  from  the  evidence  and  the  findings  of  the 
justice,  was  conveyed  to  the  defendant  by  the  plaintiff  the 
day  after  the  purchase  of  the  chattels  and  the  execution 
of  the  chattel  mortgage,  and  which  farm,  it  was  an  undis- 
puted fact  in  the  case,  the  defendant  had  sold  and  con- 
veyed before  the^  commencement  of  this  action.  There 
was  nothing  in  the  case  which  would  have  authorized  the 
justice  to  find  that  the  chattels  were  bought  or  the  debt 
incurred  for  the  benefit  of  any  separate  estate  or  property 
which  the  defendant  had  at  the  time  of  the  trial. 
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In  the  report  of  the  case  of  Yale  agt.  Dederer,  when  it  was 
before  the  court  of  appeals  the  second  time,  (22  JV*.  Y.  R.t 
461,)  it  is  stated  that  a  majority  of  the  members  of  the 
court  concurred  in  the  opinion  that  the  intention  to  charge 
the  separate  estate  must  be  stated  in  the  contract  itself,  or 
the  consideration  must  be  one  going  to  the  direct  benefit 
of  the  estate. 

I  doubt  whether  that  case  will  be  considered  as  having 
authoritatively  settled  that  the  aid  of  a  court  of  equity  in 
such  cases  shall  be  thus  limited. 

But  it  was  authoritatively  decided  in  that  case,  the  last 
time  it  was  before  the  court  of  appeals,  that  where  a  mar- 
ried woman  signs  a  promissory  note  as  mere  surety  for  her 
husband,  that  a  court  of  equity  will  not  enforce  its  pay- 
ment out  of  her  separate  estate,  unless  her  intention  to 
charge  her  separate  estate  with  the  payment  of  the  note 
was  declared  in  the  note  or  contract  itself.  When  that 
case  was  before  the  court  of  appeals  the  first  time,  it  was 
said  (18  JV.  Y.  R.,  276)  that  the  obligation  of  a  surety  was 
"  stricti  juris"  and  that  the  contract  of  a  married  woman 
being  void  at  law  there  was  no  equitable  liability  where 
she  was  mere  surety. 

A  married  woman,  not  being  able  to  make  a  contract 
valid  at  law  so  as  to  bind  herself  personally,  if  she  has  a 
separate  estate  and  contracts  debts  for  her  own  benefit  on 
the  credit  of  it,  it  is  just  and  right  that  a  court  of  equity 
should  enforce  payment  of  the  debts  out  of  her  separate 
estate.  But  we  have  seen  that  it  was  said  in  Yale  agt. 
Dederer,  when  first  before  the  court  of  appeals,  that  there 
was  no  ground  for  the  equitable  aid  of  the  court  in  behalf 
of  the  creditor,  where  the  married  woman  contracted  or 
signed  as  mere  surety.  It  was  said  that  in  such  case  the 
creditor  should  be  left  to  his  remedy  at  law. 

So,  in  the  principal  case,  the  plaintiff  having  taken  the 
chattel  mortgage  and  personal  guarantee  of  third  parties 
for  the  payment  of  his  debt,  I  think  a  court  of  equity 
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should  leave  him  to  his  remedy  by  or  under  them.  I  do 
not  think  that  from  the  facts  found  by  the  justice  who 
tried  the  case,  and  on  the  conceded  facts  of  the  case,  there 
is  any  equitable  principle  upon  which  a  court  should  en- 
force the  payment  of  the  plaintiff's  debt  out  of  the  sepa- 
rate property  of  the  defendant  generally. 

The  plaintiff  has  a  remedy  at  law  on  the  guaranty  of 
payment  annexed  to  the  chattel  mortgage. 

The  guarantors  could  not  set  up  as  a  defence  that  the 
chattel  mortgage,  as  the  contract  of  a  married  woman,  was 
void. 

The  judgment  appealed  from  I  think  should  be  reversed, 
and  a  new  trial  granted  with  costs  to  abide  the  event. 


SUPREME  COURT. 

DAVID  O'NEIL,  respondent  agt.  DANIEL  0.  SALMON  and 

others,  appellants. 

/ 

Where  an  assignment  for  the  benefit  of  creditors,  made  by  copartners  of  al!  their 
copartnership  and  individual  property,  providing  for  the  payment,  first,  of  co- 
partnership debts,  and  second,  for  the  payment  of  all  their  private  and  individual 
debts,  if  the  property  be  sufficient,  and  if  not  sufficient  then  to  be  applied  pro 
rata  share  and  share  alike ;  the  amounts  respectively  of  the  individual  debts  of 
the  assignors  being  unequal,  and  the  assignors  being  insolvent  both  as  copartners 
and  individuals : 

Held,  that  the  assignment  vr&s  fraudulent  and  void.  An  insolvent  assignor  cannot 
divert  his  own  property  from  his  own  individual  creditors,  and  appropriate  it  to 
the  payment  of  the  debts  of  his  co-assignors,  for  which  he  nor  his  property  are 
liable. 

Fifth  District  General  Term,  Jlpril,  1863. 

ALLEN,  BACON  and  MORGAN,  Justices. 

APPEAL  from  a  judgment  rendered  upon  the  decision  of 
Justice  MORGAN,  by  whom  the  cause  was  tried  at  special 
term  in  June,  1862.  The  action  was  by  a  judgment  cre- 
ditor to  set  aside  an  assignment  in  trust  for  the  benefit  of 
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creditors,  made  by  Daniel  0.  Salmon  and  Dwight  Salmon 
to  Cornelius  Shirley  and  Joseph  A.  Scoville,  upon  the 
ground  that  it  was  fraudulent  as  to  creditors.  The  assign- 
ors were  copartners,  and  the  assignment  was  of  all  their 
property,  copartnership  and  individual.  The  amounts  in 
value  respectively  of  the  individual  property  of  the  assign- 
ors, conveyed  by  the  assignment,  were  unequal.  The  as- 
signment, after  provisions  for  the  payment  of  the  copart- 
nership debts,  contained  the  following :  "  Thirdly.  By  and 
with  the  residue  and  remainder  of  the  said  net  proceeds 
and  avails,  if  any  there  shall  be,  the  said  party  of  the 
second  part  shall  pay  and  discharge  all  the  private  and 
individual  debts  of  the  parties  of  the  first  part,  or  either 
of  them,  whether  due  or  to  fall  due,  provided  such  remain- 
der shall  be  sufficient  for  that  purpose  ;  and  if  insufficient, 
then  the  same  shall  be  applied  pro  rata  share  and  share 
alike,  to  the  payment  of  the  said  debts  according  to  their 
respective  amounts."  The  amounts  respectively  of  the 
individual  debts  of  the  assignors  were  unequal.  The  as- 
signors appeared  by  the  proof  to  be  and  were  found  to  be 
insolvent,  both  as  copartners  and  individuals.  It  did  not 
appear  whether  or  not,  after  payment  of  the  copart- 
nership debts,  there  would  remain  any  surplus.  The  plain- 
tiff, in  accordance  with  the  decision  of  the  learned  judge 
who  tried  the  cause,  had  judgment  declaring  the  assign- 
ment fraudulent  and  void  as  to  creditors,  and  appointing  a 
receiver,  <fec. 

The  following  is  the  opinion  given  by  Judge  MORGAN  at 
special  term  : 

MORGAN,  Justice.  The  assignment  conveys  all  the  com- 
pany and  individual  property  of  both  parties  to  Shirley 
and  Scoville  in  trust — first,  to  pay  the  expenses  of  the 
assignment ;  second,  to  pay  certain  company  debts,  which 
are  preferred ;  third,  to  pay  all  the  other  partnership 
debts ;  and  fourth,  to  pay  all  the  individual  debts  of  the 
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copartners,  if  there  shall  be  sufficient  surplus,  otherwise 
pro  rata,  according  to  the  respective  amounts  of  each. 

The  evidence  shows  that  the  partnership  was  insolvent, 
and  that  neither  partner  had  separate  property  sufficient 
to  pay  his  individual  debts.  It  also  appears  from  the 
evidence  that  the  individual  debts  of  Daniel  0.  Salmon  are 
much  larger  than  those  of  Dwight  Salmon. 

The  counsel  for  the  plaintiff  now  insists  that  the  assign- 
ment is  fraudulent  as  to  the  company  creditors,  who  have 
not  assented  to  it,  as  well  as  to  the  individual  creditors 
of  the  partners.  This  is  claimed  to  be  the  legal  result  of 
the  authorities. 

It  is  claimed  that  in  case  of  insolvent  partners  the  com- 
pany creditors  have  an  equitable  lien  upon  the  copartner- 
ship effects  in  preference  to  the  creditors  of  the  separate 
partners,  and  the  creditors  of  the  individual  partners  have 
an  equitable  lien  upon  the  separate  effects  of  the  partners 
in  preference  to  the  company  creditors.  And  I  think  the 
authorities  sustain  this  view  of  the  case.  (3  Kent's  Com., 
64,  65,  marginal  paging ;  Wilson  agt.  Robertson,  21  JV*.  F., 
587.) 

It  would  therefore  be  a  fraud  upon  the  individual  cre- 
ditors of  Dwight  Salmon  to  subject  his  individual  property 
to  the  payment  of  the  company  debts  in  preference  to  his 
individual  debts.  If  the  property  assigned  should  not  be 
sufficient  to  pay  his  individual  creditors,  this  assignment 
would  withdraw  his  property  from  those  who  have  the 
best  claim  upon  it,  and  subject  it  to  the  payment  of  the 
company  debts. 

The  assignment  did  direct  his  individual  property  to  pay 
the  individual  debts  of  Daniel  0.  Salmon  in  equal  ratio 
with  his  own,  without  regard  to  the  proportionate  amount 
of  his  individual  property,  which  they  subsequently  con- 
veyed to  their  assignees.  In  this  way,  Dwight  Salmon's 
individual  property  is  made  to  pay  Daniel  0.  Salmon's 
debts  before  his  own  are  paid  in  full. 
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This  is  a  clear  fraud  upon  the  individual  creditors  of 
Dwight  Salmon,  if  the  property  should  be  insufficient  to 
pay  in  full,  and  I  think  it  must  be  assumed  that  it  will 
prove  insufficient  if  there  is  not  property  enough  to  pay 
the  company  and  individual  debts  of  the  assignees  in  full. 
What  right  had  they  to  take  Dwight  Salmon's  property  to 
pay  Daniel  0.  Salmon's  debts,  before  his  own  were  paid  in 
full  ?  None  at  all. 

But  it  is  quite  plain  that  the  copartnership  creditors  are 
benefited  by  this  assignment,  if  it  can  be  carried  out,  as 
their  debts  are  to  be  paid  out  of  the  individual  property 
of  the  partners,  as  well  as  out  of  the  company  property, 
before  any  of  it  is  devoted  to  the  payment  of  the  individual 
debts  of  the  assignors. 

The  plaintiffs  are  company  creditors,  and  the  question 
arises  whethter  they  are  in  a  position  to  allege  fraud,  or 
whether  the  court  will  set  aside  the  assignment  at  their 
instance  and  request,  for  the  reason  that  it  is  calcu- 
lated to  defraud  the  individual  creditors  of  the  assignors. 
The  assignment  is  doubtless  good  as  between  the  parties. 
(Porter  agt.  Williams,  5  Seld.,  142.)  But  as  a  general  rule 
it  is  laid  down  as  good  law,  that  an  assignment  which  is 
void  in  part,  as  being  intended  to  delay  or  defraud  cre- 
ditors, is  void  in  toto,  and  no  interest  passes  thereby  to  the 
assignees  as  against  creditors  who  do  not  assent  to  it. 
(Mackin  agt.  Canes,  5  Cow.  R.,  547  ;  Wakeman  agt.  Green, 
4  Paige,  23 ;  Goodrich  agt.  Davis,  6  HUl,  438  ;  Rogers  agt. 
De  Forest,  7  Paige,  277.)  The  CHANCELLOR  remarked,  that 
when  a  deed  or  instrument  is  declared  void  by  statute  on 
account  of  some  illegal  or  fraudulent  provision  contained 
therein,  all  the  provisions  of  such  deed  or  instrument  must 
fall  together.  And  in  Leitch  agt.  Hollister,  (4  Com.,  211,) 
it  was  said  that  "  the  assignment  may  be  avoided  by  any 
creditor,  whether  provided  for  or  not,  who  has  not  volun- 
tarily become  a  party  to  the  trust,  or  by  his  own  act  rati- 
fied and  confirmed  it.  It  must,  when  executed,  bind  all  or 
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none  of  the  creditors  of  the  assignor.  Otherwise  the  cre- 
ditors of  one  for  whom  provision  was  made  by  a  fraudulent 
trust  without  his  agency,  would  be  worse  than  if  he  had 
been  excluded  altogether."  Wilson  agt.  Robertson,  (21  JV*. 
F.,  587,)  the  assignment  was  by  copartners,  and  it  pro- 
vided for  the  payment,  from  the  assets  of  the  firm,  of  the 
private  debts  of  one  of  the  assignors,  in  preference  to  the 
debts  of  the  firm,  said  firm  being  insolvent.  The  assign- 
ment was  held  void  in  all  its  premises,  because  the  part- 
nership effects  were  assigned  to  pay  preferred  parties' 
debts  of  one  of  the  partners,  for  which  neither  the  firm  nor 
his  copartner  were  liable.  True,  the  action  was  by  the 
creditors  of  the  firm  who  were  injured  by  the  fraud ;  but 
the  judge  who  delivered  the  opinion  of  the  court  very 
strongly  intimated  his  opinion  that  the  trust,  being  for  the 
benefit  of  the  assignors  or  one  of  them,  was  void  as  to  cre- 
ditors under  the  statute  declaring  "  all  transfers  and  as- 
signments of  goods,  &c.,  made  in  trust  for  the  use  of  the 
person  making  the  same,  void  as  against  the  creditors  of 
said  person."  (2  R.  S.,  135,  §  1.)  In  Collomb  agt.  Ca  dwell, 
(16  JV*.  F.,  484,)  the  assignors  were  partners,  and  assigned 
both  as  partnership  and  individually  in  trust,  to  pay  the 
debts  of  the  firm  in  certain  order,  with  a  reservation  of  the 
surplus,  if  there  was  any.  And  it  was  held  that  this  reser- 
vation made  the  assignment  void  as  to  the  individual  cre- 
ditors of  the  assignors.  Nothing  was  determined  as  to  the 
point  involved  in  this  case.  In  Van  Rossum  agt.  Walker, 
(11  Barb.,  237,)  the  assignment  was  of  the  company  and 
individual  property  in  trust  to  pay  the  just  debts  of  the 
company,  and  secondly,  to  pay  the  private  debts  of  the  copart- 
ners, and  lastly,  to  return  the  surplus  to  the  assignors.  It 
is  quite  clear  that  the  same  objection  might  have  been 
taken  to  that  assignment  as  to  the  one  in  question,  but  the 
point  is  not  noticed  either  by  the  counsel  or  the  court. 
The  assignment  in  that  case  was  held  valid,  notwithstand- 
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ing  the  provision  contained  in  it  for  the  return  of  the  sur- 
plus to  the  assignors. 

I  can  find  no  case  where  the  company  creditors  of  an 
insolvent  firm  have  attacked  an  assignment  because  it 
contained  a  trust  in  favor  of  the  copartnership  creditors  in 
fraud  of  the  individual  creditors  of  one  of  the  firm. 

I  think  such  provisions  are  common  in  assignments,  and 
have  generally  passed  through  the  courts  unchallenged  by 
the  company  creditors.  The  reason  may  be  that  such  pro- 
visions are  favorable  to  the  company  creditors,  subjecting 
the  individual  as  well  as  the  company  property  to  the  pay- 
ment of  the  company  debts,  before  providing  for  the  pri- 
vate debts  of  the  assignors. 

But  I  cannot  resist  the  conviction  that  such  an  assign- 
ment may  be  evaded  by  the  company  creditors  as  such,  or 
the  individual  creditors  of  the  assignors. 

The  authorities,  so  far  as  they  reflect  at  all.  pronounce 
such  an  assignment  fraudulent  and  void  as  to  all  creditors 
who  do  not  assent  to  its  provisions.  (See  4  Com.,  211  ;  20 
How.,  121.) 

Upon  this  ground  I  think  the  plaintiffs  are  entitled  to 
judgment. 

From  this  judgment  the  defendants  appealed. 

GARDNER  &  BURDICK,  for  appellants. 
HUNT  &  GREEN,  for  respondents. 

ALLEN,  Justice.  When  the  law  marshals  and  distributes 
the  individual  and  copartnership*  assets  of  the  different 
members  of  a  firm,  it  has  respect  to  the  several  equities  of 
the  creditors  of  the  firm  and  its  individual  members  re- 
spectively. In  that  case  the  copartnership  assets  are  in 
the  first  place  applied  to  the  payment  of  the  firm  debts, 
and  the  individual  funds  of  the  several  copartners  to  the 
payment  of  their  respective  individual  debts.  But  this 
rule  does  not  limit  or  restrict  the  copartners  in  admiuis- 
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tering  their  own  funds,  for  the  reason  that  there  is  no 
recognized  lien  or  priority  of  claim  in  favor  of  the  several 
classes  of  creditors  upon  the  different  funds  and  classes  of 
assets  belonging  to  their  debtors.  (Kirby  agt.  Schoonmaker, 
3  Barb.  Ch.  R.,  46  ;  Van  Rossum&gt.  Walker,  11  Barb.,  237  ; 
Smith  agt.  Howard,  20  How.,  121.) 

It  is  no  exception  to  a  departure  from  this  principle, 
that  an  assignment  of  the  partnership  property  by  an  in- 
solvent firm  in  trust  for  the  payment  of  debts,  giving  pre- 
ference to  the  creditors  of  individual  members  of  the  firm, 
is  void  as  fraudulent  against  creditors  of  the  firm,  'as  was 
well  decided  in  Wilson  agt.  Robertson,  (21  JV.  F.  R.,  587.) 
The  reasons  are  obvious,  and  are  fully  elaborated  by  Judge 
WRIGHT  in  the  case  cited.  It  is  an  appropriation  of  pro- 
perty of  the  firm  to  the  payment  of  a  debt  or  debts  for 
which  some  of  the  members  of  the  firm  are  not  liable,  and 
to  the  payment  of  which  their  property  cannot  be  appro- 
priated without  committing  an  actual  fraud  upon  those 
proper  creditors.  But  neither  the  reason  nor  the  rule  ap- 
plies to  an  appropriation  of  individual  property,  under  the 
same  circumstances,  to  the  payment  of  a  firm  debt.  Each 
partner  is  liable,  and  all  his  property,  both  partnership  and 
individual,  is  pledged  to  the  payment  of  the  partnership 
as  well  as  the  individual  debts,  and  all  that  his  creditors 
can  demand  is  that  his  property  be  appropriated  to  the 
payment  of  his  debts  ;  and  it  is  no  fraud  upon  any  to  prefer 
one  class  to  another.  (Grover  agt.  Wakeman,  11  W.  R.,  187.) 
The  debts  preferred  may  be  those  for  which  he  is  liable 
jointly  with  others,  or  severally  and  alone.  The  only 
question  is,  whether  he  is  liable,  and  if  so,  the  setting  apart 
of  his  property  to  them  cannot  be  fraudulent.  If  this  were 
the  only  ground  of  impeachment,  therefore,  I  am  of  the 
opinion  that  the  assignment  would  have  been  good,  (and  see 
6  Duer,  83.)  But  it  ,is  conceded  that  the  assignors  yere 
insolvent,  both  as  individuals  and  copartners,  owing  debts 
in  each  capacity  beyond  their  ability  to  pay. 
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Their  individual  debts  were  unequal  in  amount,  and  each 
assigned  individual  property  of  different  amounts  and 
values,  and,  after  the  payment  of  the  partnership  debts, 
directed  the  avails  and  proceeds  of  all  the  assigned  pro- 
perty to  be  applied  in  payment  of  their  individual  debts 
pro  rata,  according  to  the  amounts  of  the  several  debts. 
In  other  words,  each  assignor,  being  insolvent,  diverted  his 
own  property  from  his  own  individual  creditors,  and  appro- 
priated it  to  the  payment  of  the  debts  of  his  co-assignors, 
for  which  he  was  not  liable,  and  to  the  payment  of  which 
his  property  could  not  by  law  be  subjected.  This  is  a  pal- 
pable fraud,  and  the  assignment  deliberately  providing  for 
it,  it  cannot  be  upheld  ;  and  the  fact  that  there  may  be  no 
surplus  after  the  payment  of  the  partnership  debts,  and 
therefore  no  actual  diversion  and  misapplication  of  the 
individual  property  of  either,  cannot  aid  the  assignment. 
The  provision  is  incontrovertible  evidence  of  the  fraudu- 
lent intent,  and  cannot  be  explained.  (Collomb  agt.  Caldwell, 
16  JV.  Y.  R.,  484 ;  Leitch  agt.  Hollister,  4  Com.,  211  ;  Kirby 
agt.  Schoonmaker,  supra  ;  Smith  agt.  Howard,  supra  ;  Wilson 
agt.  Robertson,  supra.) 

An  assignment  void  in  fact  for  fraud  is  void  in  toto.  The 
fraud  taints  and  vitiates  the  whole.  (Mackie  agt.  Cairns,  5 
Cow.,  547  ;  Hyslop  agt.  Clark,  14  J.  R.,  458  ;  Graver  agt. 
Wakeman,  supra  ;  Goodrich  agt.  Downs,  6  Hill,  438  ;  Barney 
agt.  Griffin,  2  Com.,  365.)  Any  creditor  may  avail  himself 
of  the  objection,  whatever  his  relation  to  the  trust  may  be, 
if  he  has  not  assented  to  it  and  accepted  a  benefit  under  it. 
(Leitch  agt.  Hollister ;  Smith  agt.  Howard,  supra.) 

The  judgment  must  be  affirmed,  with  costs. 

BACON,  J.  It  is  unquestionably  true  that  in  the  case  of 
insolvent  partners  the  creditors  of  the  copartnership  have 
an  equitable  lien  upon  the  partnership  effects,  in  prefer- 
ence to  the  creditors  of  the  separate  partners  ;  and  in  like 
manner  the  creditors  of  the  individual  partners  have  a 
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similar  lien  on  the  separate  effects  of  the  partners,  in  pre- 
ference to  the  company  creditors. 

The  assigment  in  this  case  was  upon  the  trusts — first,  to 
pay  certain  preferred  company  creditors  ;  secondly,  all  the 
other  partnership  debts ;  and  thirdly,  all  the  individual 
debts  of  the  separate  partners,  if  enough  should  be  left  for 
that  purpose.  The  assets  assigned  were  the  copartnership 
effects  and  those  of  the  individuals,  which  were  of  different 
amounts,  as  were  their  debts. 

Such  an  assignment  cannot  be  upheld.  It  would  be  a 
fraud  upon  the  individual  creditors  of  one  of  the  partners  to 
subject  and  devote  his  property  to  the  payment  of  the  debts 
of  the  copartnership,  in  preference  to  his  own  individual 
debts.  It  withdraws  his  property  from  those  who  have 
legally  and  morally  the  best  claim  upon  it,  and  appropri- 
ates it  to  the  payment  of  the  company  debts.  There  is  no 
doubt  that  in  such  a  case  the  assignment  would  be  at  once 
declared  fraudulent,  upon  the  application  of  an  indivi- 
dual creditor.  The  plaintiff,  here,  is  a  creditor  of  the  firm, 
and  he  files  his  bill  setting  up  this  fact,  and  praying  that 
the  assignment  may  be  declared  void,  and  asking  for  a 
receiver,  and  that  payment  of  his  judgment  may  be  or- 
dered, and  for  further  relief.  The  simple  question  is,  can 
the  plaintiff,  being  as  he  is  a  partnership  creditor,  ask  this 
relief? 

The  obvious  impression  at  the  first  glance  would  be,  that  if 
the  assignment  should  be  permitted  to  stand,  the  copartner- 
ship creditors  would  be  benefited  by  having  the  individual 
as  well  as  the  company  property  devoted  to  the  payment 
of  their  debts,  and  thus  likely  to  realize  a  larger  dividend 
than  they  would  otherwise  obtain.  How  then,  it  may  be 
asked,  are  they  hindered,  delayed  or  defrauded  by  this 
assignment,  since  as  to  them  it  seems  to  be  more  favorable 
than  if  it  had  not  contained  this  provision  ?  The  answer 
is,  that  the  assignment  contains  a  provision  that  upon  its 
face  makes  it  fraudulent  in  law,  and  having  this  vice, 
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from  which  it  cannot  be  purged,  the  whole  instrument  is 
defective,  and  is  by  the  statute  declared  fraudulent  and 
void  ;  for  whenever  the  legal  effect  of  any  provision  of  an 
assignment  is  to  defraud  any  of  the  creditors  of  the  as- 
signor, the  whole  assignment  is  void. 

Although  it  may  be  difficult  to  find  the  precise  case  in 
the  books,  where  an  assignment  like  this  has  been  declared 
void  upon  the  application  of  a  partnership  creditor,  yet 
such  is,  I  think,  the  clear  result  of  the  principle  enunciated 
by  the  authorities,  so  far  as  they  have  spoken  upon  this 
subject.  Thus,  in  Rogers  agt.  De  Forest,  (7  Paige,  277,) 
Chancellor  WALWORTH  says  :  "  Where  a  deed  or  instru- 
ment is  declared  void  by  statute  on  account  of  some  illegal 
or  fraudulent  provision  contained  therein,  all  the  provi- 
sions of  such  deed  or  instrument  must  fall  together." 

In  the  case  of  Curtis  agt.  Leavitt,  (15  JV*.  Y.,  9,)  Judge 
COMSTOCK  discusses  at  some  length,  and  with  his  usual 
ability,  the  proposition  whether  it  be  true  that  that  which 
is  void  in  part  is  void  in  toto,  and  arrives  at  the  conclusion 
that  it  is  the  expression  of  no  general  rule  of  law,  but  that, 
on  the  contrary,  the  general  rule  is,  that  the  good  shall 
stand,  although  mixed  with  the  bad.  But  he  at  the  same 
time  concedes,  and  indeed  affirms,  some  exceptions  to  this 
rule,  and  they  are  :  1,  where  a  statute  expressly  declares 
a  whole  deed  or  contract  void  ;  and  2,  where  there  is  some 
pervading  vice. which  infests  all  parts  of  the  agreement,  as 
fraud,  for  example,  so  that  no  separation  can  be  made.  At 
page  123,  he  says  :  "  If  a  statute  in  terms  declares  an  en- 
tire conveyance  void  which  has  in  it  one  such  vicious  ele- 
ment, then  it  is  all  void,  because  the  legislature  has  chosen 
to  make  it  so." 

In  Leitch  agt.  Hollister,  (4  Com.,  211,)  the  court  of  appeals 
declare  that  an  assignment  may  be  avoided  by  any  creditor, 
whether  provided  for  or  not,  who  has  not  voluntarily  be- 
come a  party  to  the  trust,  or  by  his  own  act  ratified  and 
confirmed  it.  It  must,  when  executed,  bind  all  or  none  of 
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the  creditors  of  the  assignor.  Otherwise  the  condition  of  one 
for  whom  a  provision  is  made  by  a  fraudulent  trust,  with- 
out his  agency,  would  be  worse  than  if  he  had  been  alto- 
gether excluded." 

I  think  it  then  clear,  that  the  plaintiff  is  entitled  to  come 
into  court  and  ask  that  this  assignment  be  declared  void. 
If  it  be  said  that  the  plaintiff  is  not  hindered  or  defrauded, 
because  in  all  probability  the  fund  from  which  he  is  to 
receive  his  dividend  will  be  increased  by  the  very  provi- 
sion of  which  he  complains,  I  reply,  he  is  hindered,  because, 
by  the  interposition  of  this  fraudulent  assignment,  the  pro- 
perty to  which  he  might  otherwise  resort  for  the  satisfac- 
tion of  his  judgment  is  sought  to  be  placed  beyond  his 
reach,  and  his  regular  and  legal  remedy  is  unlawfully  inter- 
fered with,  and  thus  he  comes  precisely  within  the  cate- 
gory contemplated  by  the  statute  when  it  put  the  seal  of 
its  condemnation  upon  such  conveyances.  See  Smith  agt. 
Howard,  (20  How.,  121,)  where  it  is  held  in  the  superior 
court  of  Buffalo  that  a  creditor  provided  for  in  a  prior 
clause  of  an  assignment  may  avoid  it  by  reason  of  just  such 
a  provision  as  was  incorporated  in  this  assignment. 

The  idea  that  although  the  third  trust  in  the  assignment 
is  void,  the  assignment  is  valid  as  to  all  else,  although  it 
has  at  times  derived  some  countenance  from  what  has 
rather  loosely  fallen  from  judges  in  the  course  of  their 
opinions,  is  not  sustained  by  any  well  adjudicated  case,  and 
is  now  understood  to  be  wholly  repudiated.  It  has  no 
ground  of  principle  or  authority  to  stand  upon. 

The  judgment  should  be  affirmed. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  and  others  agt.  THE  COMMIS- 
SIONERS OF  HIGHWAYS  OF  MILTON. 

Where  an  appeal  to  the  court  of  appeals  has  been  brought  by  the  defendants  from  a 
judgment  awarding  a  peremptory  mandamus,  the  perfecting  of  the  appeal,  by 
complying  with  §  334  of  the  Code,  stays  all  further  proceedings  in  the  court 
below. 

A  peremptory  mandamus  accordingly  set  aside  for  irregularity,  where  it  had  been 
issued  after  the  perfecting  of  an  appeal  to  the  court  of  appeals. 

Jilbany  Special  Term,  June,  1863. 

MOTION  to  set  aside  a  writ  of  peremptory  mandamus  for 
irregularity. 

GEORGE  G.  SCOTT,  for  the  motion. 

CHARLES  S.  LESTER  and  LYMAN  TREMAIN,  opposed. 

PECKHAM,  Justice.  It  appears  by  the  papers  that  an 
appeal  has  been  taken  to  the  court  of  appeals  from  a  judg- 
ment of  this  court,  rendered  in  proceedings  in  this  case 
upon  mandamus — a  peremptory  mandamus  having  been 
awarded — and  after  the  appeal  was  perfected  it  was  issued, 
and  this  motion  is  made  by  the  defendants  to  set  it  aside. 
It  is  insisted,  in  opposition  to  the  motion,  that  no  stay  on 
such  an  appeal  is  provided  for  by  the  Code,  and  that  if  a 
stay  can  be  had  at  all,  it  must  be  only  on  the  order  of  this 
court. 

By  section  342  of  the  Code  it  is  provided  that  "  in  the 
cases  not  provided  for  in  sections  335,  &c.,  the  perfecting 
of  an  appeal,  by  giving  the  undertaking  mentioned  in  sec- 
tion 334,  shall  stay  proceedings  upon  the  judgment  ap- 
pealed from,  except  that  where  it  directs  the  sale  of  per- 
ishable property  the  court  below  may  order  the  property 
to  be  sold." 

The  defendants  in  this  case  have  given  the  security  re- 
quired by  section  334. 

VOL.' XXV.  17 


258  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Kerr. 

It  is  insisted  that  this  is  not  intended  to  include  pro- 
ceedings upon  mandamus,  as  such  proceedings  are  not  regu- 
lated by  the  Code. 

By  section  3,  chapter  174,  Laws  of  1859,  it  is  declared 
that  "  the  provisions  of  the  Code  of  Procedure,  in  relation 
to  appeals  to  the  court  of  appeals,  shall  apply  to  all  judg- 
ments and  proceedings  upon  mandamus  hereafter  ren- 
dered." 

Here,  a  judgment  has  been  rendered  upon  pleadings 
interposed,  and  I  cannot  see  why  the  case  is  not  thus 
brought  within  the  letter  as  well  as  the  spirit  of  the  pro- 
vision as  to  appeals  and  staying  proceedings  upon  "  the 
judgment." 

The  mandamus,  having  been  issued  after  the  perfecting 
of  the  appeal,  must  be  set  aside  as  irregular,  but  without 
costs,  as  the  question  is  new,  and  has  once,  I  believe,  been 
inadvertently  decided  otherwise. 


COURT  OF  APPEALS. 
THE  PEOPLE  and  others  agt.  JOHN  KERR  and  others. 

The  act  of  April  9,  1860,  conferring  authority  on  the  defendants  to  construct,  ope- 
rate and  use  a  railroad  (known  as  the  Seventh  Avenue  railroad)  for  the  convey- 
ance of  passengers  for  compensation  through,  upon  and  along  certain  streets  and 
avenues  in  the  city  of  New  York,  is  not  an  invalid  exercise  of  legislative  power 
in  the  absence  of  any  constitutional  inhibition  or  restraint. 

The  constitutional  inhibition  which  forbids  the  taking  of  private  property  for  public 
use  "without  just  compensation,"  does  not  apply  on  the  ground  that  the  act 
makes  no  provision  for  compensation  to  the  corporation  of  the  city  or  to  the 
owners  of  lots  fronting  on  the  streets,  because, 

1st.  If  the  corporation  owns  the  streets — if  the  absolute  fee  be  in  the  corporation, 
and  it  assents  to  the  construction  of  the  railroad  track,  as  it  is  alleged  they  will, 
it  removes  any  constitutional  objection  to  the  law. 

2d.  The  plaintiffs,  other  than  the  people,  have  no  property,  estate  or  interest  in 
the  land  forming  the  bed  of  the  streets  in  front  of  their  respective  premises  to  be 
protected  by  the  constitutional  limitation  upon  the  right  of  eminent  domain, 
because  the  178th  section  of  the  act  of  1813,  relating  to  the  city,  provided  for  tho 
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"  relinquwhment  of  the  land*  and  premises"  constituting  such  street*,  by  the 
original  proprietors,  and  that,  upon  the  final  confirmation  by  the  supreme  court 
of  the  report  of  the  commissioners  of  cellmate  and  assessment,  the  corporation 
shyuld  become  and  be  seized  in  fee  simple  of  said  lands  and  premises.  There- 
after no  property,  estate  or  interest  in  the  land  included  in  the  street*  opened 
under  the  act,  remained  in  the  adjacent  proprietors. 

3d.  But  the  streets  in  question  are  not  owned  by  the  corporation  of  New  York. 
They  cannot  sell  or  dispose  of  them,  or  even  divert  them  to  private  use.  Any 
and  all  title  or  interest  which  the  city  has  in  them  is  held  in  trust/or  public  use  ; 
is  public  property,  and  not  private  or  municipal.  The  city  corporation  has  no 
property  in  the  streets  of  a  character  to  be  protected  by  the  constitutional  limita- 
tions upon  the  right  of  eminent  domain ;  consequently  no  property  in  the  soil  of 
the  streets  to  be  constitutionally  protected  against  the  acts  of  the  state  in  regu- 
lating their  use. 

All  public  streets  or  highways  are  for  the  use  of  the  people  of  the  whole  state, 
whether  located  in  town  or  country.  The  interest  in  such  use,  or  the  ownership 
thereof,  is  publici  juris  ;  and  the  power  of  governing  and  regulating  such  uses  is 
Tested  in  the  legislature  as  the  representative  of  the  whole  people. 

June  Term,  1863. 

APPEAL  from  judgment  of  the  supreme  court  of  the  first 
judicial  district. 

D.  S.  DICKINSON,  attorney  general,  for  people. 
H.  "W.  ROBINSON  and  others,  for  defendants. 

WRIGHT,  J.  Having  carefully  examined  the  case,  I  shall 
content  myself  by  stating,  without  elaboration,  the  conclu- 
sions reached  : 

1.  The  authority  conferred  on  the  defendants  by  the  act 
of  April  9,  1860,  to  construct,  operate  and  use  a  railroad 
for  the  conveyance  of  passengers  for  compensation  through, 
upon  and  along  certain  streets  and  avenues  in  the  city  of 
New  York,  was  not  an  invalid  exercise  of  legislative  power, 
in  the  absence  of  any  constitutional  inhibition  or  restraint. 
The  legislature  has  entire  control  of  any  public  rights  in 
the  highways  or  streets,  and  what  it  authorizes,  so  that 
it  be  constitutional,  cannot  be  qomplained  of  by  the  attor- 
ney general  or  any  one  else. 

2.  The  act  referred  to  authorizes  the  defendants  to  con- 
struct and  use  a  railroad  track,  but  makes  no  provision  for 
compensation  to  the  corporation  of  the  city  of  Xew  York 
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or  to  the  pwners  of  lots  fronting  on  the  streets  to  be  tra- 
versed by  the  track.  Because  the  act  does  not  provide  for 
compensation  either  to  the  corporation  or  the  adjacent  land 
owners,  but  the  defendants  are  empowered  to  use  the 
streets  for  the  transportation  of  passengers  in  carriages 
run  on  iron  rails,  without  making  compensation  to  any  one, 
it  is  insisted  that  the  constitutional  inhibition  which  for- 
bids the  taking  of  private  property  for  public  use,  "  with- 
out just  compensation,"  applies  to  the  case.  Conceding, 
however,  that  the  laying  down  of  iron  rails  in  the  public 
streets,  without  any  change  of  grade,  and  running  carriages 
thereon  by  horse  power,  for  the  use  and  accommodation  of 
city  passengers,  is  a  material  enlargement  and  change  of  the 
nature  of  the  peculiar  public  easement,  and  a  taking  of  the 
property  of  the  owners  of  the  soil  of  the  street,  within  the 
meaning  of  the  constitutional  provision,  it  is  necessary 
before  the  validity  of  the  act  can  be  questioned  by  the 
attorney  general  or  the  other  plaintiffs  in  this  action,  that 
the  rights  of  the  latter  or  of  the  municipal  corporation 
should  be  those  of  absolute  owners  of  the  fee  of  the  land 
embraced  within  the  streets.  Indeed,  if  the  city  corpora- 
tion owns  the  streets  in  the  same  manner  and  to  the  same 
extent  as  an  individual  does  his  lands,  and  its  property  in 
them,  is  of  such  a  character  as  to  be  protected  by  the  con- 
stitutional limitation  upon  the  right  of  eminent  domain,  the 
action  cannot  be  sustained.  The  corporation  is  made  a 
defendant  upon  the  allegation  that  it  is  about  to  consent 
to  the  construction  of  the  railroad  track  by  Kerr  and  his 
associates.  If  it  owns  the  streets — if  the  absolute  fee  be 
in  the  corporation — and  it  assents  to  the  additional  burden, 
it  removes  any  constitutional  objection  to  the  law.  The 
attorney  general  certainly  could  not  be  heard  to  maintain 
that  that  was  a  public  nuisance  which  was  authorized  by 
a  constitutional  act  of  the  legislature. 

3.  The  plaintiffs,  other  than  the  people,  have  no  pro- 
perty, estate  or  interest  in  the  land  forming  the  bed  of  the 
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streets  in  front  of  their  respective  premises,  to  be  pro- 
tected by  the  constitutional  limitation  upon  the  right  of 
eminent  domain.  The  streets  in  question  were  voluntarily 
or  compulsorily,  and  upon  due  compensation  made  therefor, 
tranferred  from  the  individual  proprietors  to  the  corpora- 
tion, in  fee,  according  to  the  17 8th  section  of  the  act  of 
1813,  relating  to  the  city.  (2  It  L.,  409  to  416.)  It  ia 
found  as  a  fact,  and  conceded,  that  under  this  act  of  1813 
all  the  lands  in  the  several  streets  on  which  the  plaintiffs 
are  abutting  land  owners  were  either  taken  for  streets, 
under  section  178  of  that  act,  under  compulsory  appraisal, 
or  ceded  by  the  lot  owners  upon  an  agreed  valuation,  pur- 
suant to  such  section.  Unlike  our  highway  acts,  which 
condemned  to  public  use  a  mere  easement  only,  (2  R.  L., 
275,)  this  statute  provided  for  the  "  relinquishment  of  the 
lands  and  premises"  constituting  such  streets,  by  the  ori- 
ginal proprietors,  and  that  upon  the  final  confirmation  by 
the  supreme  court  of  the  report  of  the  commissioners  of 
estimate  and  assessment,  the  corporation  should  become 
and  be  seized  in  fee  simple  of  said  lands  and  premises. 
After  such  relinquishment  and  vesting  of  the  fee  in  the 
city  corporation,  no  property,  estate  or  interest  in  the  land 
included  in  the  streets  opened  under  the  act,  remained  in 
the  adjacent  proprietors.  The  possibility  that  the  public 
use,  for  which  the  land  was  taken,  might  cease,  is  not,  I 
think,  to  be  deemed  as  leaving  in  the  persons  from  whom 
it  was  taken  a  right  to  have  the  land  again  in  that  event. 
(Howard  agt.  Tke  Mayor,  fyc.  of  New  York,  3  Seld.,  314.)  An 
interest,  though  technically  vested,  so  limited  as  to  be  sub- 
sequent in  point  of  enjoyment  to  a  prior  present  ownership 
that  may  last  forever,  is  not  to  be  regarded  as  property,  or 
entitled,  as  such,  to  immunity  from  destruction  at  the  will 
of  the  government.  If,  however,  it  were  conceded  that 
those  from  whom  the  land  was  taken  have  some  remote 
reversionary  right,  in  case  the  streets  shall  cease  to  be 
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used  as  highways,  the  possibility  of  reverter  is  too  remote 
and  contingent  to  be  of  any  appreciable  value. 

4.  The  streets  in  question  are  not  owned  by  the  corpo- 
ration of  New  York.  The  corporation  cannot  sell  or  dis- 
pose of  them,  or  even  divert  them  to  private  use.  Any 
and  all  title  or  interest  which  the  city  has  in  them  is  held 
for  public  use  ;  is  public  property,  and  not  private  or  mu- 
nicipal. By  an  exercise  of  state  power  they  were  taken  or 
confiscated  to  public  use,  and  compensation  made  for  them, 
not  from  any  fund  levied  on  the  corporation  or  its  corpo- 
rate property,  or  on  the  city  or  its  inhabitants  generally, 
but  by  an  exercise  of  the  taxing  power  of  the  state.  The 
legislature  acted  under  its  taxing  power  in  raising  the  fund 
or  means  of  payment.  It  cannot  be  known  that  a  single 
city  corporator  contributed  any  sum  toward  the  purchase  ; 
and  for  anything  that  appears,  the  streets  in  question  may 
have  been  wholly  paid  for  by  non-residents.  By  force  of  the 
statute  of  1813,  the  corporation  became  seized  in  fee  of  the 
land  embraced  within  the  streets,  not  absolutely  as  private 
or  corporate  property,  but  in  trust  for  public  use.  The 
fee  being  vested  in  the  corporation,  the  statutory  command 
and  authority  followed  to  take  possession  and  hold  the 
streets  "  in  trust,  that  the  same  be  appropriated  and  kept 
open  as  public  forever,  in  like  manner  as  the  other  public 
streets  in  said  city  are,  and  of  right  ought  to  be."  (2  R. 
L.,  p.  408,  ^  177,  178.)  It  would  be  strange,  indeed,  if 
these  streets  belonged  to  the  city  and  were  beyond  public 
control,  when  they  were  acquired  by  the  exercise  of  the 
right  of  eminent  domain,  and  were  confiscated  to  public 
use,  when  vested  in  the  corporation,  by  the  proceeding  to 
open  them.  I  am  clearly  of  the  opinion  that  the  city  cor- 
poration has  no  property  in  the  streets  of  a  character  to  be 
protected  by  the  constitutional  limitations  upon  the  right 
of  eminent  domain.  It  is  perhaps  unnecessary  in  this  case 
to.  consider  the  question,  w.hether,  in.  other  streets  of .  the 
city  not  opened  under  the  act  of  1813,  the  corporation  has 
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a  property  in  them  to  be  thus  protected ;  but  if  it  were, 
my  conclusions  would  be  the  same.  Whether  the  fee  or 
ownership  of  the  bed  of  the  ancient  streets  was  originally 
vested  in  the  government,  or  the  land  was  taken  and  con- 
demned for  phblic  use,  under  colonial  or  state  acts,  upon 
paying  to  the  proprietors  a  compensation  for  the  soil  or 
easement,  or  was  voluntarily  ceded  to  the  public,  it  seems 
plain  to  me  that  the  corporation  has  no  property  in  the 
soil  of  the  streets  to  be  constitutionally  protected  against 
the  acts  of  the  state  in  regulating  their  use.  It  cannot  be 
pretended  that  the  absolute  title  and  estate  in  the  land 
embraced  within  the  streets  have  ever  been  granted  to  the 
corporation  from  any  source.  Whatever  estate  or  interest 
it  holds,  either  conferred  by  the  Dongan  charter  or  by  the 
state,  is  in  trust  for  the  public  use.  It  is  not  a  trustee  for 
the  inhabitants  of  the  city  alone,  but  for  the  whole  people. 
The  corporation  may  exercise  this  trust — it  may  have  con- 
trol over  the  public  streets,  or  the  power  of  regulating 
their  use,  but  that  is  not  corporate  property,  nor  has  the 
corporation,  or  any  of  its  corporators,  a  private  interest 
therein,  or  a  right  to  derive  profit  therefrom. 

5.  The  effect  and  object  of  the  act  of  1813,  in  relation 
to  the  streets  in  question,  were  to  establish  a  public  trust 
for  the  benefit  of  the  whole  people.  All  public  streets  or 
highways  are  for  the  use  of  the  people  of  the  whole  state, 
whether  located  in  town  or  country.  The  interest  in  such 
use,  or  the  ownership  thereof,  is  publici  juris.  It  is  a  pre- 
valent notion  that  the  inhabitants  of  the  city  have  some 
distinct  and  peculiar  right  to  the  use  of  the  streets,  not 
pertaining  to  the  whole  people,  and  that  the  corporation 
having  paid  for  them  they  are,  in  a  sense,  corporate  pro- 
perty, and  the  right  to  govern  and  regulate  their  use  a  sort 
of  corporate  franchise.  But  this  is  an  erroneous  view  ;  as 
has  been  said  in  regard  to  the  streets  opened  under  the  act 
of  181 3,  compensation  was  made,  not  from  the  city  trea- 
sury, or  from  corporate  property,  but  the  fund  for  payment 
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was  raised  by  an  exercise  of  the  taxing  power  of  the  state. 
So  also  as  to  other  streets,  no  compensation  has  been  paid 
by  the  municipality,  whether  they  were  originally  vested 
in  the  government,  or  under  colonial  or  state  acts  opened 
by  the  exercise  of  the  right  of  eminent  domain.  The  char- 
acter which  the  corporation  has  uniformly  sustained  has 
been  that  of  trustee  for  the  public.  It  was  as  such  trustee 
that  the  state  in  1793  conveyed  to  it  all  its  title,  estate 
and  interest  in  such  streets.  (Greenleaf's  Laws.} 

The  interest  in  the  use  of  the  streets  being  publici 
juris,  the  power  of  governing  and  regulating  such  usea  is 
vested  in  the  legislature  as  the  representative  of  the  whole 
people.  It  is  a  part  of  the  governmental  or  political  power 
of  the  state,  in  no  way  held  in  subordination  to  the  muni- 
cipal corporation.  If  the  legislature  could  not  authorize 
the  use  of  the  streets  in  the  way  prescribed  in  the  act  of 
April,  1860,  the  power  exists  nowhere.  The  permission  of 
the  municipal  government,  the  mere  creature  existing  at 
the  will  of  the  state,  would  add  nothing  to  the  power.  I 
know  of  no  restraint  upon  legislative  action,  unless  it  can 
be  found  in  the  constitution,  and  there  is  nothing  there  but 
the  limitation  on  the  exercise  of  the  right  of  eminent  do- 
main. The  city  corporation,  as  freeholder  of  the  streets  in 
trust  for  publie  use  as  highways,  is  but  an  agent  of  the 
state.  Any  control  which  it  exercises  over  them,  or  the 
power  of  regulating  their  use,  is  a  mere  police  or  govern- 
mental power  delegated  by  the  state,  subject  to  its  control 
and  direction,  and  to  be  exercised  in  strict  subordination 
to  its  will.  The  corporation,  as  such,  has  no  franchise  in 
connection  with  the  use  of  the  streets  for  the  transporta- 
tion of  passengers.  Whatever  power  or  authority  it  pos- 
sesses in  respect  to  the  carriage  of  persons  for  hire,  was 
derived  from  acts  of  the  state  legislature,  which  power  may 
be  resumed  by  the  grantor,  at  its  pleasure.  I  am  aware 
that  what  is  called  the  franchise  for  carrying  persons  for 
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hire  over  the  streets  of  the  city,  and  for  receiving  a  pecu- 
niary recompense  for  the  enjoyment  of  this  privilege  by 
others,  is  claimed  to  have  been  enjoyed  by  the  corporation 
from  time  immemorial,  and  to  have  been  one  of  the  privi- 
leges or  franchises  confirmed  to  it  by  the  Montgomerie 
charter.  But  this  rests  in  mere  claim.  Neither  of  the 
ancient  charters  granted  to  the  city  corporation  the  office 
of  carrier  of  persons,  or  any  power  of  licensing,  or  receiving 
fees  from  others  for  the  privilege.  The  Montgomerie  char- 
ter did  indeed  grant  to  the  corporation  "  the  office  of  cart- 
age, carriage  and  portage  of  all  goods,  wares,  merchandise 
and  other  things  to  be  carted  or  carried  in  or  through  said 
city  or  any  part  thereof."  (Mont.  Charter,  ^  19.)  But  it 
has  not  been  supposed  that  even  this  was  an  irrevocable 
grant  of  property. 

I  discover  no  obstacle,  therefore,  to  state  legislation  in 
respect  to  the  use  as  well  of  public  streets  and  highways 
in  the  city  as  in  the  country.  The  power  which  the  muni- 
cipal corporation  holds  and  exercises  in  controlling  and 
regulating  the  use  of  the  streets  of  New  York  has  been 
delegated  to  it  by  the  state.  It  is  a  grant  of  governmental 
power,  for  local  purposes,  subject  to  the  control  of  the 
supreme  power  in  the  state.  The  legislature  may  at  any 
time  resume  the  power  delegated. 

It  is  not  necessary  that  the  courts  should  maintain  or 
even  approve  of  the  policy  and  justice  of  that  species  of 
legislative  interference  with  the  local  affairs  of  a  great 
municipality  which  the  act  under  consideration  discloses. 
The  question  is  simply  one  of  power.  I  cannot  doubt  that 
the  power  exists  with  the  state  legislature,  without  the 
consent  or  license  of  the  municipal  corporation,  to  so  con- 
trol the  use  of  the  public  streets  of  the  city  as  to  authorize 
the  construction  of  a  railroad  track  therein,  on  which  city 
passengers  may  be  transported  for  hire.  It  can  make  no 
difference  with  the  question  that  the  right  granted  is  in 
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the  nature  of  a  franchise,  for  it  proceeds  from  the  sove- 
reign. The  judgment  of  the  supreme  court  should  be 
affirmed. 

All  the  judges  concurred  substantially  in  the  foregoing 
opinion. 


SUPREME  COURT. 

ORVILLE  TOWSEY,  respondent  agt.  JAMES  HARRISON  and 
others,  appellants. 

A  county  judge  has  power  to  appoint  a  guardian  ad  litem  for  an  infant  defendant 
in  an  action  for  partit ion  brought  in  the  supreme  court.  (This  seems  to  be 
directly  adverse  to  Lyle  agt.  Smith,  13  How.  Pr.  R.,  104,  and  Varian  agt. 
Stevens,  2  Duer,  635.) 

Monroe  General  Term,  Rochester,  March  4,  1862. 

Present,  JOHNSON,  CAMPBELL  and  E.  DARWIN  SMITH,  J.  J. 

THIS  was  an  appeal  from  an  order  made  at  special  term, 
in  Yates  county,  on  the  26th  November,  1861,  in  an  action 
for  partition,  denying  a  motion  made  by  the  adult  defend- 
ants in  the  action,  to  set  aside  the  plaintiff's  proceedings 
in  the  action  subsequent  to  the  service  of  the  summons,  on 
the  ground  that  the  order  appointing  the  guardian  ad  litem 
of  the  infant  defendants  in  the  action  was  made  by  a 
county  judge. 

The  action  was  brought  to  obtain  a  partition,  or  a  sale 
in  case  partition  could  not  be  made,  of  certain  real  estate 
in  Livingston  county. 

Two  of  the  defendants  in  the  action  were  infants,  each 
owning  an  undivided  share  of  the  lands  sought  to  be  par- 
titioned. 

The  infant  defendants  were  duly  served  with  summons 
in  the  action,  and  having  neglected  to  apply  for  the  ap- 
pointment of  a  guardian  to  appear  and  defend  for  them,  a 
guardian  ad  litem  was  appointed  by  the  county  judge  of 
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Livingston  county,  on  plaintiff's  application,  after  duo 
notice. 

The  only  question  presented  on  this  appeal  was,  whether 
in  an  action  for  partition  of  lands  under  the  Code  of  Pro- 
cedure, a  county  judge  has  power  to  appoint  a  guardian  ad 
litem  of  an  infant  defendant  in  the  action. 

The  COURT  unanimously  held  that  a  county  judge  has 
such  power,  and  affirmed  the  order  of  the  special  term  with 
$10  costs. 

R.  L.  DORR,  for  appellants. 
D.  W.  NOYES,  for  respondent. 


SUPREME  COURT. 
GEORGE  STOKER  agt.  JAMES  C.  COGSWELL  and  others. 

Where,  on  a  loan  of  money,  the  borrower  pledged  certificates  of  stock  to  the  lender 
as  security,  the/u//  par  value  of  which  was  equal  to  the  amount  of  money  loaned, 
and  the  stock  thereupon  was  transferred  to  the  pledgee  on  the  books  of  the  com- 
pany, and  it  was  agreed  that  in  default  of  payment  of  the  half-yearly  interest  by 
the  pledger,  or  of  the  principal  sum  loaned,  aa  in  the  agreement  specified,  the 
stock  was  to  become  absolutely  and  exclusively  the  property  of  the  pledgee ;  and 
nothing  had  been  paid  on  account  of  either  principal  or  interest  for  a  number  of 
years,  and  both  plcdgor  and  pledgee  bad  treated  the  stock  as  forfeited  under  the 
agreement  to  the  pledgee,  who  then  held  it,  but  had  never  taken  any  proceedings 
to  foreclose  the  pledge, 

Held,  in  an  action  by  a  judgment  creditor  of  the  pledgor,  bronght  more  than  four 
years  after  the  pledge,  that  so  long  as  the  stock  remained  with  the  pledgee,  the 
debt  existed,  and  the  pledge  was  collateral  to  it,  and  the  stock  liable  to  be  re- 
deemed by  the  pledgor.  To  this  equity  of  redemption  the  plaintiff  was  entitled 
as  the  creditor  of  the  pledgor,  having  exhausted  his  remedy  at  law.  And  the 
rights  and  equities  of  the  pledgor  were  precisely  those  of  the  plaintiff. 

The  parties,  borrower  and  lender,  at  the  time  of  the  loan  resided  and  still  reside  in 
Nova  Scotia.  The  money  was  loaned  there,  and  in  the  currency  of  that  country, 
and  no  place  of  payment  being  fixed  by  the  parties,  htld,  that  the  law  makes 
the  domicil  of  the  creditor  the  place  at  which  payment  is  to  be  made  to  the  cre- 
ditor on  redemption  by  the  plaintiff. 

JVeio  York  Special  Term,  February,  1863. 
IN  1857,  the  defendant,  Hiram  Hyde,  of  Truro,  Nova 
Scotia,  borrowed  of  James  C.  Cogswell,  of  Halifax,  £3,000, 


268        NEW  YORK  PRACTICE  REPORTS. 

Stoker  agt.  Cogswell. 

Nova  Scotia  currency,  pledging  as  security  four  certificates 
representing  120  shares  of  the  capital  stock  of  the  Ameri- 
can Telegraph  Company  (a  corporation  of  the  state  of  New 
York)  of  the  par  value  of  $12,000. 

The  agreement  between  Hyde  and  Cogswell  provided  as 
follows  :  "  These  certificates  are  to  be  transferred  to  the 
name  of  the  said  James  C.  Cogswell,  but  the  said  Hiram 
Hyde  is  to  be  entitled  to  all  the  profits  so  long  as  he  shall 
pay  to  the  said  James  C.  Cogswell  six  per  cent,  interest, 
half-yearly,  upon  the  sum  advanced.  In  case  of  default  in 
such  payment,  they  become  absolutely  the  property  of  said 
James  C.  Cogswell,  exclusive  of  other  means  of  repayment, 
should  such  stock  not  realize  the  sums  advanced.  The 
said  Hiram  Hyde  will  repay  the  said  sum  of  £3,000  within 
three  years  from  the  date  hereof,  with  interest ;  otherwise 
the  said  stock  shall  become  the  property  of  the  said  Cogs- 
well, exclusively,  as  above  stated." 

The  120  shares  were  transferred  to  Cogswell  upon  the 
company's  books,  and  a  new  certificate  was  issued  to  him 
therefor.  The  sum  loaned  by  him  was  equal  to  the  full 
par  value  of  said  stock. 

This  action  was  commenced  about  December,  1861,  more 
than  four  years  after  the  loan  to  Hyde.  Cogswell  still 
held  the  stock.  Nothing  had  been  paid  on  account  of 
either  principal,  debt  or  interest.  For  a  long  time  both 
Hyde  and  Cogswell  had  treated  the  stock  as  forfeited  to 
Cogswell  under  the  agreement,  but  no  proceedings  had 
been  taken  by  Cogswell  to  foreclose  the  pledge. 

The  complaint  alleged  that  Stoker,  the  plaintiff,  was  the 
assignee  of  a  certain  judgment  against  Hiram  Hyde,  upon 
which  execution  had  been  returned  unsatisfied ;  that  in 
the  suit  in  which  such  judgment  had  been  obtained,  an 
attachment  had  been  issued  against  the  property  of  Hyde 
as  a  non-resident,  and  served  upon  the  Telegraph  company ; 
that  Hyde  was  the  real  owner  of  the  120  shares  of  stock  in 
question  ;  that  any  claim  that  Cogswell  might  have  against 
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such  stock  was  much  less  than  its  actual  value  ;  and  plain- 
tiff prayed  an  injunction,  and  that  a  receiver  might  be 
appointed  to  well  said  stock  ;  "  and  that  said  judgment  be 
paid  or  satisfied  out  of  said  stock  or  its  proceeds,"  with 
costs. 

The  defendant  Cogswell  set  forth  in  his  answer  that  he 
had  loaned  to  Hyde  the  full  par  value  of  the  stock,  believ- 
ing the  stock  to  be  fully  paid  up  (the  certificates  not  indi- 
cating the  contrary)  ;  that  he  had  subsequently  paid  to  the 
company  an  assessment  thereon  of  ten  per  cent. ;  that  he 
had  been  put  to  various  expenses,  <fcc.,  <fec. ;  that  the  whole 
sum  loaned  by  him  to  Hyde,  to  wit,  $12,000,  was  unpaid ; 
that  no  interest  had  been  paid  thereon ;  and  he  claimed, 
1st,  that  the  stock  had  become  his  absolute  property  by 
Hyde's  failure  to  comply  with  the  said  agreement ;  2d,  if 
the  court  should  decide  otherwise,  he  claimed  that  he 
should  be  repaid  his  loan  and  interest — the  ten  per  cent, 
assessment  and  interest — besides  his  costs,  expenses  and 
disbursements. 

The  case  was  tried  before  Hon.  W.  F.  ALLEN,  at  Feb- 
ruary term,  1863,  at  New  York  city.  The  rate  of  exchange 
between  New  York  and  Halifax  was  then  very  high.  The 
plaintiff  insisted  upon  his  right  to  redeem  the  stock  from 
the  pledge  to  Cogswell,  by  the  payment  into  court  of  the 
loan  and  assessment,  with  interest,  in  current  funds.  Cogs- 
well claimed  that  the  stock  was  his  absolutely ;  that  there 
was  no  equity  of  redemption  ;  but  that,  if  the  court  allowed 
Stoker  to  redeem,  he,  Cogswell,  should  be  protected  against 
loss  by  exchange,  &c. 

GALPIN,  LAWSON  and  D.  D.  FIELD,  for  plaintiff". 

EDWARDS  &  ODELL,  for  defendants  Cogswell  and  Hyde, 
argued  that,  as  in  1857,  Hyde  was  owner  of  the  stock, 
which  was  free  from  the  claims  of  creditors,  he  could  do 
with  it  and  dispose  of  it  as  he  pleased.  (2  Corns.,  274.) 
That  the  agreement  with  Cogswell  was  valid  in  all  its 
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parts  ;  was  made  by  competent  parties  ;  was  free  from  am- 
biguities ;  no  fraud  was  alleged  against  it ;  the  parties 
were  satisfied  with  it ;  and  the  court  should  enforce  it, 
rather  than  make  a  new  contract  at  the  solicitation  of  a 
stranger.  That  the  only  objection  made  by  the  court 
against  clauses  of  forfeiture  was,  that  they  were  theoreti- 
cally oppressive — usually  exacted  by  the  lender,  and  assented 
to  by  the  borrower  under  the  pressure  or  duress  of  necessity. 
Therefore  the  law  reserves  to  the  borrower  the  right  to 
relieve  himself  from  the  extortion  of  the  lender,  by  redeem- 
ing the  pledge  within  a  reasonable  time  after  forfeiture. 
Here  the  objection  cannot  be  taken.  The  loan  was  the 
full  par  value  of  the  stock,  which  was  only  partially  paid 
up,  which  fact  Cogswell  was  ignorant  of;  and  he  was  also 
afterwards  compelled  to  pay  assessments  thereon. 

But  if  the  forfeiture  was  voidable,  Hyde  alone  could  avoid 
it.  (Duress,  1  Par.  on  Cont.,  322  ;  Usury,  5  Seld.,  83  ;  In- 
fancy, 13  Barb.,  536  ;  Fraud,  20  Johns.,  481 ;  Statute  oj 
Limitations,  5  Seld.,  83.)  Failure  of  consideration,  statute 
of  frauds,  etc.,  are  all  personal  defences,  which  a  party  may 
waive,  (20  Barb.,  435,)  and  which  cannot  be  urged  by  a 
stranger  to  the  contract. 

A  voidable  contract  may  be  ratified,  (20  Barb.,  435,) 
expressly  or  impliedly.  (2  Par.  on  Cont.,  278,  fyc. ;  4  Seld., 
189;  17  JV.  Y.  R.,  279.)  Hyde  has  constantly  ratified  his 
contract  with  Cogswell,  and  still  asks  that  it  be  regarded 
and  enforced. 

Hyde's  right  to  redeem  is  suspended,  if  not  gone.  It  can 
be  revived  and  enforced  only  through  and  after  a  repudia- 
tion by  him  of  the  clause  of  forfeiture.  Stoker  cannot 
repudiate  for  him,  nor  has  he  any  greater  rights  as  judg- 
ment creditor  than  Hyde  has  as  party  to  the  contract. 

Cogswell,  as  pledgee,  is  entitled  to  the  undisturbed  pos- 
session of  his  security  until  his  claim  is  paid.  (3  Duer, 
13.)  The  court  will  not  take  it  from  him  and  place  it  in 
the  hands  of  a  receiver. 
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Hyde  and  Cogswell  reside  in  Nova  Scotia.  The  loan 
was  made  there,  in  currency  of  the  province.  The  law  of 
the  contract  is,  that  it  must  be  paid  there,  in  similar  cur- 
rency. (2  Hill,  351;  4  Wend.,  377;  5  Wend.,  187;  3 
Ckitty's  Com.  Law,  100.) 

ALLEN,  Justice.  I  am  of  the  opinion  that  the  right  to 
redeem  the  stock  pledged  remained  in  the  pledger  Hyde 
after  default  in  payment  of  the  debt  to  Cogswell,  the 
pledgee,  at  the  day. 

The  law  leans  against  forfeitures  and  penalties,  and  will 
not  exact  them  except  upon  the  plainest  and  clearest  pro- 
visions showing  the  clear  intention  of  the  contracting  par- 
ties to  create  them.  Here  the  peculiar  ground  of  the  claim 
in  the  contract  relied  upon  as  terminating  all  rights  of  the 
pledgor  upon  non-payment  at  the  day,  indicates  anything 
but  an  intent  to  extinguish  those  rights  upon  such  default. 
If  the  construction  contended  for  is  the  true  one.  the  for- 
feiture was  as  complete  upon  the  omission  to  pay  a  single 
semi-annual  installment  of  interest  as  upon  a  failure  to  pay 
the  principal  sum  at  the  time  limited  for  its  payment,  which 
would  hardly  be  claimed  to  have  been  the  intent  of  the 
parties. 

By  the  contract  and  the  particular  provision  upon  which 
stress  is  laid,  the  pledgor  was  enabled  to  sell  and  make 
title  to  the  stock  upon  a  default  in  the  payments.  But  it 
is  argued  in  the  second  connection,  that  the  debt  and  all 
remedies  for  its  collection  are  to  remain,  apd  the  proceeds 
or  avails  of  the  stock  only  were  to  be  applied  in  payment 
of  the  debt  which  was  not  extinguished.  So  long  as  the 
stock  remained  with  the  pledgee,  the  debt  existed,  and  the 
pledge  was  collateral  to  it  and  the  stock  liable  to  be  re- 
deemed. 

To  this  equity  of  redemption  the  plaintiff  is  entitled  as 
the  creditor  of  the  pledgor,  having  exhausted  his  remedy 
at  law.  The  interest  of  the  debtor  and  pledgor  is  properly 
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designated,  and  its  value  and  character  well  defined  by  the 
term  by  which  it  is  known,  "equity  of  redemption."  It  is 
merely  an  equitable  right  to  redeem  the  stock  upon  the 
payment  of  the  debt  for  which  it  is  pledged.  The  creditor 
of  the  pledger  can  acquire  no  other  or  different  rights  as 
against  the  pledgee  than  the  pledger  would  have.  He  can- 
not compel  the  pledgee  to  yield  the  pledge  except  upon 
full  redemption,  nor  can  he  compel  him  to  sell  the  stock  or 
part  with  it  upon  any  other  terms.  It  is  the  privilege  of 
the  holder  of  the  pledge  to  choose  his  own  time  to  enforce 
the  collection  of  his  own  debt,  by  a  sale  of  the  stock  or 
otherwise ;  and  if  the  pledgor  or  any  one  claiming  under 
him,  or  asserting  his  rights,  desires  a  sale  or  other  dispo- 
sition of  the  stock,  or  to  realize  the  value  of  the  equity  of 
redemption,  or  the  surplus  that  will  remain  upon  a  sale  of 
the  stock  after  the  payment  of  the  debt  secured  by  it,  they 
have  but  to  exercise  the  right  of  redemption. 

The  plaintiff,  as  a  judgment  creditor  of  the  pledgor,  is 
entitled  to  redeem  the  stock,  and  the  only  question  of  im- 
portance is  as  to  the  mode  and  manner  in  which  that 
redemption  should  be  accomplished  in  order  to  do  justice 
to  all  interested. 

I.  The  plaintiff  is  pursuing  an  equitable  remedy.     He  is 
in  court  asking  equity,  and  within  well  settled  principles 
must  himself  do  equity.     Cogswell,  against  whom  equity 
is  sought,  cannot  be  asked  to  yield  any  portion  of  his  legal 
rights.     Anything  less  than  the  full  measure  of  his  legal 
claim  awarded  io  him  would  be  grossly  unjust,  as  it  would 
be  taking  from  one  creditor  that  which  is  legally  his,  to 
give  to  another  without  cause.     In  the  view  I  take  of  the 
case,   it  is  not  necessary  for  me  to  go  beyond  this  and 
inquire  whether  the  court  might  not,  under  the  circum- 
stances,   and   to   indemnify   Cogswell,   require    something 
more  than  a  strict  legal  performance  of  the  contract  of 
Hyde  with  him. 

II.  Cogswell  is  not  in  default.     He  was  not  bound  to 
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seek  his  debtor  to  enable  him  to  redeem  the  pledge,  and 
he  has  not  been  put  in  default  by  any  one  seeking  to  re- 
deem, and  has  riot  refused  permission  to  redeem,  and  has 
not  unreasonably  resisted  the  claim  to  redeem.  He  has 
committed  or  attempted  no  fraud  or  wrong  of  any  kind. 
There  is  no  reason,  therefore,  for  inflicting  a  penalty  upon 
him,  or  imposing  terms  or  conditions  upon  a  redemption 
other  than  those  which  result  from  the  contract  and  the 
legal  relations  of  the  parties. 

III.  Cogswell  is  not  voluntarily  seeking  the  aid  of  the 
courts  of  this  state  to  enforce  his  rights  against  the  pledge 
or  the  pledger,  so  as  thereby  to  have  any  benefit  of  the  lex 
domicilii  or  lex  loci  contractus.     He  is  involuntarily  brought 
into  our  court,  and  only  appears  to  protect  his  rights,  and 
ask  that  if  redemption  is  decreed  it  shall  be  upon  just 
terms.     He  does  not  ask  his  money,  or  that  the  pledge 
shall  be  redeemed  or  sold,  or  that  the  right  to  redeem  be 
foreclosed. 

IV.  The  plaintiff  can  have  no  more  beneficial  relief  than 
could  have  been  asked  by  Hyde,  the  borrower  and  pledger, 
but  must  take  his  place  in  all  respects.     The  rights  and 
equities  of  Hyde  are  precisely  those  of  the  plaintiff.     If 
Hyde  could  not  bring  his  action  against  Cogswell  to  compel 
him  to  come  to  New  York,  or  to  appoint  an  agent  in  this 
city  to  recover  the  money  in  discharge  of  the  pledge,  the 
plaintiff  cannot ;  and  as  against  Cogswell  the  action  is  as 
if  it  were  si'mply  an  action  to  redeem,  and  not  connected 
with  a  demand  for  relief  against  Hyde  and  to  acquire  the 
right  to  redeem  in  his  place. 

V.  The  stock  has  no  situs  or  locality  which  gives  the 
court  any   peculiar  jurisdiction   in  respect   to   it,   or   as 
against  persons  claiming  it,  or  an  interest  in  it.     This  can- 
not be  made  a  quasi  action  in  rem  touching  the  stock.    The 
company,  the  capital  stock  of  which  this  is  a  part,  is  a 
New  Jersey  corporation,  and  it  may  or  may  not  have  books 
of  transfer  within  the  state.     An  office  for  the  transfer  of 
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the  stock  would  not  affect  the  residence,  so  to  speak,  of  the 
corporation.  But  if  it  were  a  New  York  corporation  it 
would  make  no  difference  ;  the  stock  is  personal  property, 
and  follows  the  person  of  the  owner. 

VI.  The  place  fixed  by  law  for  the  performance  of  this 
contract  is  the  residence  of  Cogswell,  the  creditor  and 
pledgee.  The  parties  (borrower  and  lender)  at  the  time 
of  the  loan  resided  and  still  reside  in  Nova  Scotia.  The 
money  was  loaned  there,  and  in  the  currency  of  that  coun- 
try, and  no  place  of  payment  being  fixed  by  the  parties, 
the  law  makes  the  domicil  of  the  creditor  the  place  at 
which  payment  is  to  be  made.  It  is  the  duty  of  the  obli- 
gor to  seek  the  obligee  and  pay  or  tender  performance  to 
him  at  his  domicil.  (Smith  agt.  Smith,  2  Hill,  351  ;  Good- 
win agt.  Holbrook,  4  W.  R.,  377  ;  La  Faye  agt.  Rickett,  5  id., 
187.)  I  do  not  speak  now  of  the  effect  of  a  tender  to  the 
creditor  away  from  his  residence,  for  no  such  tender  has 
been  made  in  this  case.  If  such  tender  had  been  made 
even  in  a  state  or  county  other  than  that  of  the  creditor's 
domicil,  it  would  probably  have  been  good,  as  the  debt 
follows  the  person  of  the  creditor,  and  the  only  question 
then  would  be  as  to  the  currency  in  which  the  tender  must 
be  made.  I  see  no  reason  why  the  place  contemplated  by 
the  parties  as  the  place  for  the  performance  of  the  contract 
should  not  control  this  as  well  as  other  matters  affecting 
the  rights  of  the  parties.  It  would  certainly  be  unreason- 
able to  hold  a  party  bound  to  accept,  in  discharge  of  an 
obligation  by  its  terms  or  legal  effect  to  be  performed  in 
one  country,  that  which  may  for  the  time  being  chance  to 
be  current  in  a  land  where  the  creditor  may  be  casually 
found.  When  the  law  or  the  agreement  of  the  parties  pre- 
scribes a  place  for  the  payment  of  money,  the  money  of 
the  place  where  payment  is  to  be  made  must  be  intended 
as  that  in  which  payment  is  to  be  made.  It  would  be 
sufficiently  onerous  to  hold  the  creditor  to  accept  his  money 
away  from  home,  and  assume  the  risk  and  expense  of  its 
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transportation  to  the  place  where  payable,  without  com- 
pelling him  to  accept  as  money  that  which  would  not  be 
recognized  as  money,  and  might  be  valueless  where  wanted. 
(See  3  Chitty's  Com.  Law,  109.)  Be  this  as  it  may,  the 
most  that  can  be  claimed  is,  that  payment  may  be  made  to 
the  creditor  in  person,  wherever  found,  and  if  not  paid  to 
the  creditor  in  person,  it  must  be  paid  or  tendered  at  his 
residence,  if  no  other  place  is  designated  by  the  contract 
for  its  payment.  This  is  the  legal  effect  of  the  contract, 
and  any  departure  from  it  by  directing  payment  at  a  differ- 
ent place  would  be  an  alteration  of  its  terms  in  a  material 
item.  The  debtor  cannot  compel  the  creditor  to  attend  in 
person,  or  by  an  agent,  in  a  foreign  country,  or  at  any 
place  away  from  his  own  domicil,  to  receive  his  money  and 
surrender  securities.  This  court  cannot  assume  an  agency 
for  the  creditor  in  such  case,  and  by  authorizing  money  to 
be  paid  into  court,  discharge  a  debt  due  elsewhere.  The 
risk  and  expense  of  transmitting  or  transporting  the  money 
to  the  place  where  payable,  is  legally  a  burden  upon  the 
debtor,  and  cannot,  without  the  consent  of  the  creditor,  be 
shifted  and  placed  upon  the  latter.  His  money  would  bo 
worthless,  that  is,  he  would  in  effect  receive  less  than  his 
debt,  by  the  amount  of  the  risk  and  expense  of  transport- 
ing the  money  to  his  residence. 

Cogswell  is  entitled  to  his  debt  in  Nova  Scotia.  Such 
is  the  law  of  the  contract,  and  no  commercial  or  financial 
disturbances  can  affect  the  rule,  and  it  is  in  no  way  mate- 
rial that  temporarily  exchange,  usually  in  favor  of  New 
York  and  against  Nova  Scotia,  is  against  New  York  and 
greatly  in  favor  of  Nova  Scotia.  But  the  present  condi- 
tion of  monetary  affairs  here  serves  to  illustrate  the  rule 
and  demonstate  its  equity  and  reasonableness.  No  matter 
how  the  idea  is  expressed,  whether  it  is  said  that  gold  and 
exchange  bear  a  price  beyond  their  value,  or  the  ordinary 
currency  of  the  country  is  greatly  depreciated,  the  result 
is  the  same.  A  dollar  paid  here  in  the  currency  of  the 
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country  cannot  be  counted  into  a  dollar  or  its  equivalent 
in  Nova  Scotia,  at  the  ordinary  cost  of  transmission.  The 
same  causes  have  operated  to  advance  the  market  value  of 
the  stock  in  controversy,  and  make  it  nominally  worth 
more  than  the  money  for  which  it  is  held  by  Cogswell, 
while  very  likely  it  would  not  fetch,  in  money  available  in 
Nova  Scotia,  enough  to  pay  that  debt;  so  that  if  the 
pledgee  can  be  compelled  to  accept  his  money  here,  the 
borrower  and  his  creditors  will  be  the  gainers,  but  at  the 
expense  of  the  foreign  creditor.  This  would  be  grossly 
inequitable,  and  the  plaintiff  here  asking  equity  cannot 
impose  terms  so  unjust  and  oppressive.  The  right  of  Cogs- 
well is  to  be  paid  his  money  before  he  surrenders  the  stock, 
and  it  is  the  duty  of  those  desiring  to  redeem,  and  from 
which  duty  the  court  cannot  relieve  them,  to  seek  him  or  go 
to  his  residence  in  Nova  Scotia,  and  there  pay  the  money. 
Equity  entitles  the  plaintiff  to  redeem,  and  law  as  well  as 
equity  entitles  Cogswell  to  his  money  in  Nova  Scotia. 

The  plaintiff  may,  therefore,  redeem  the  stock  upon  pay- 
ment to  the  creditor  Cogswell,  in  Nova  Scotia,  the  amount 
of  his  claim,  with  interest  at  six  per  cent.,  within  thirty 
days,  and  upon  such  payment  and  redemption,  and  upon 
the  payment  to  his  attorney  of  the  costs  of  this  defence 
within  the  same  time,  the  stock  must  be  transferred  to  a 
receiver,  to  be  by  him  sold,  and  after  reimbursing  the 
amount  so  paid,  with  interest,  out  of  the  avails,  the  residue 
to  be  applied  in  payment  of  the  costs  of  this  action  and  of 
the  judgment  against  Hyde  rendered  on  the  pleadings.  It* 
the  stock  shall  not  be  so  redeemed,  and  the  costs  paid,  as 
aforesaid,  then  the  complaint  to  be  dismissed  as  to  Cogs- 
well, with  costs. 
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COURT  OF  APPEALS. 

JAMES  MOORE  agt.  JOHN  J.  V.  WESTERVELT,  sheriff  of  the 
city  and  county  of  New  York. 

A  sheriff  ii  not  required  to  exercise  any  greater  diligence  in  taking  care  of  property 
in  kit  custody,  than  a  bailee  for  hire — the  degree  of  diligence  each  is  bound  to 
exercise  i*  the  tame. 

When  a  sheriff  takes  goods  in  execution  or  by  attachment,  or  in  an  action  where  the 
plaintiff  seeks  to  recover  possession  of  them,  he  becomes  a  bailee  for  the  benefit 
of  all  parties,  and  must  exercise  ordinary  diligence  in  taking  care  of  the  pro- 
perty he  has  in  trust ;  and  that  diligence  and  care  are  such  as  every  person  of 
common  prudence  takes  of  his  otrn  concerns. 

Where,  in  an  action  for  the  possession  of  a  cargo  of  coal,  brought  by  the  plaintiff 
against  the  master  of  a  vessel  lying  at  a  pier  in  the  city  of  New  York,  the  sheriff 
declined  to  deliver  the  coal  to  the  plaintiff  until  his  sureties  should  justify,  and 
put  a  keeper  in  charge  of  the  coal,  with  the  consent  of  the  master — the  vessel 
sunk  at  the  wharf  during  a  violent  storm,  and  the  plaintiff  brought  this  action  to 
recover  of  the  t'ucriff  the  damages  sustained  to  the  coal,  and  the  expense  of 
raining  it, 

Held,  that  the  sheriff  was  not  an  insvrer  of  the  property ;  and  being  responsible  M 
a  bailee  for  hire  for  the  property  in  his  custody,  he  was  not  responsible  for  more 
than  ordinary  care  in  taking  care  of  it. 

The  court  below  at  general  term  having  found  that  the  verdict  of  the  jury  in  the 
case  was  not  against  evidence,  this  court  would  not  review  that  question. 

Jlrgued  March  Term,  decided  June  Term,  1863. 

THIS  action  was  brought  in  the  superior  court  of  New 
York  city,  to  recover  damages  for  the  alleged  neglect  of 
the  defendant,  as  sheriff  of  that  city,  to  keep  in  a  secure 
place,  and  deliver  to  the  plaintiff,  a  cargo  of  anthracite 
coal,  which  was  taken  possession  of  on  board  the  schooner 
Calcutta,  at  a  wharf  on  East  river  in  said  city,  by  the  de- 
fendant as  such  sheriff,  by  virtue  of  papers  delivered  to 
him  in  an  action  brought  to  recover  the  possession  of  such 
coal  by  the  plaintiff  in  this  action,  against  one  Lewis  Hoff- 
man, who  was  the  master  of  such  schooner.  The  schooner 
was  fastened  to  the  wharf.  The  sheriff  did  not  remove  the 
coal  from  the  schooner,  but  left  a  person  on  board  in  charge 
of  the  coal,  with  the  assent  of  the  master.  Within  three 
days  after  the  sheriff  thus  took  possession  of  the  coal,  the 
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schooner  and  coal  were  sunk  in  the  East  river  during  a 
gale  of  wind ;  which  sinking  damaged  the  coal  that  was 
not  lost,  and  the  plaintiff  was  put  to  considerable  expense 
in  raising  that  portion  of  the  coal  not  lost. 

Hoffman  did  not  take  any  steps  to  have  the  coal  re-de- 
livered to  him,  and  the  plaintiff  became  entitled  to  the 
same  at  the  expiration  of  three  days  from  the  time  it  was 
seized  by  the  sheriff,  according  to  sections  209,  &c.  of  the 
Code.  The  plaintiff  recovered  a  judgment  in  his  action 
against  Hoffman,  entitling  him  to  the  possession  of  the 
coal ;  and  he  subsequently  brought  this  action  against  the 
defendant  as  sheriff,  Ac.  Evidence  was  given  by  both  par- 
ties as  to  whether  the  schooner  was  properly  fastened  or 
duly  taken  care  of,  and  as  to  whether  the  schooner  or  coal 
was  sunk  by  reason  of  any  negligence  on  the  part  of  the 
defendant  or  the  persons  having  charge  of  the  same  after 
the  defendant  seized  the  coal  and  claimed  to  have  posses- 
sion of  it. 

The  action  has  been  tried  several  times.  (See  decisions 
in  the  same,  2  Duer,  59  ;  1  Bosiv.,  357.)  On  the  last  trial, 
Charles  H.  Hallenbeck,  a  witness  for  the  defendant,  testi- 
fied that  he  had  been  in  freighting  establishments  seven 
years,  where  they  had  vessels  running  from  Hudson  to  New 
York ;  that  he  had  been  a  clerk  on  board  of  a  steamboat 
some  three  years  ;  that  he  had  charge  of  mooring  the  vessel 
when  the  captain  was  off,  though  he  did  not  leave  that 
altogether  in  his  charge,  but  to  his  and  the  pilot's  ;  and 
that  he  thought  he  (the  witness)  understood  it.  He  de- 
scribed the  situation  of  the  schooner,  and  testified  that  it 
was  fastened  at  the  forward  stern  with  hawsers,  and  that 
he  had  charge  of  the  coal  by  direction  of  the  defendant, 
fie  also  stated  that  the  hawsers  were  a  large  rope,  and  the 
kind  usually  used  for  fastening  vessels.  The  defendant's 
counsel  put  this  question  to  this  witness  :  "  Please  state 
what  was  the  condition  of  the  fastenings  of  this  vessel  as 
to  safety  ?"  It  was  objected  to  on  the  ground  that  it  was 
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not  a  question  of  science,  and  that  the  jury  were  just  as 
comp2terit  to  judge  of  it  as  the  witness.  The  objection 
was  overruled,  and  the  plaintiff's  counsel  excepted.  The 
witness  answered  :  "I  should  judge  that  she  was  safely 
moored."  By  the  court :  "  You  mean  to  say  that  the  fas- 
tenings were  proper  fastenings  for  a  vessel  in  that  condi- 
t'on  ?"  Answer  :  "  Yes  sir  ;  I  have  seen  vessels  time  and 
time  moored  in  the  same  way."  By  the  court :  "  In  ordi- 
nary times  ?"  Answer  :  "  Yes  sir."  Question  :  "  With 
reference  to  a  storm  how  was  it  ?"  Answer  :  "  I  could  not 
say ;  it  would  depend  upon  how  severe  the  storm  would 
be ;  sometimes  our  ships  have  broken  them,  and  at  other 
times  with  a  storm  not  quite  so  heavy  they  would  not  part 
them." 

Evidence  was  given  that  the  schooner  was  leaky — as  to 
the  severity  of  the  gale,  and  as  to  the  manner  the  schooner 
was  taken  care  of;  and  as  to  the  circumstances  under 
which  she  was  sunk. 

The  judge  charged  the  jury  that  the  great  question  in 
the  case  was,  whether  the  sheriff,  after  having  taken  the 
coal  into  his  possession,  was  guilty  of  such  negligence,  in 
regard  to  its  care  and  preservation,  as  occasioned  its  injury 
and  consequent  loss  to  the  plaintiff.  That  it  was  the  duty 
of  the  sheriff  to  take  such  steps  to  insure  the  safety  of  the 
coal,  as  a  careful,  prudent  man  of  good  sense  and  judgment, 
well  acquainted  with  the  condition  of  the  vessel  and  her 
location  with  regard  to  exposure  to  storms,  and  having  all 
the  power  of  the  sheriff  in  the  matter,  might  reasonably 
have  been  expected  to  take,  had  the  coal  belonged  to  him- 
self. That  if  the  jury  came  to  the  conclusion  the  sheriff 
did  not  take  that  degree  of  care  for  the  preservation  of  the 
coal,  he  had  thus  indicated,  and  that  the  injury  was  occa- 
sioned by  the  negligence  of  the  defendant  or  his  officers, 
the  plaintiff  would  be  entitled  to  a  verdict.  The  plaintiff's 
counsel  interposed  :  "  I  ask  the  court  to  charge  that  the 
sheriff  is  responsible  for  the  negligence  of  the  master  and 
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crew  after  he  took  possession."  The  judge  then  said: 
"  The  sheriff  was  bound  to  do  this.  If  such  an  owner  as  I 
have  indicated  would  have  taken  the  coal  from  the  vessel, 
as  it  lay  at  the  wharf,  in  the  first  instance,  the  sheriff  was 
bound  to  do  it.  He  was  bound  to  know  the  condition  of 
the  vessel ;  whether  it  leaked ;  whether  it  was  seaworthy 
for  the  place  in  which  it  lay ;  how  deeply  laden ;  every- 
thing in  regard  to  it ;  and  he  was  bound  to  put  on  board 
the  vessel,  if  necessary,  such  men  as  would  pump  her  out, 
and  keep  her  in  a  condition  to  insure  the  safety  of  the 
coal."  The  defendant's  counsel  interposed  :  "  I  ask  the 
court  to  charge  the  jury,  that  if  a  prudent  man,  in  case  of 
his  own  vessel,  would  not  have  removed  her  in  the  storm, 
the  sheriff  would  not  be  bound  to."  By  the  court :  "  Cer- 
tainly he  would  not."  To  which  the  counsel  for  the  plain- 
tiff excepted. 

The  following  requests  of  the  plaintiff's  counsel  to  charge 
the  jury  were  presented  to  the  court,  before  the  charge 
was  made,  viz  :  "  1st.  That  the  sheriff  was  bound  to  take 
more  than  ordinary  care  of  this  property,  and  if  for  the 
want  of  more  than  ordinary  care  the  property  was  lost,  he 
is  responsible.  2d.  That  if  the  sinking  happened  from  the 
want  of  due  caution,  either  by  the  sheriff,  deputy  sheriff, 
captain,  master  or  hands  of  the  vessel,  then  the  sheriff  is 
responsible."  The  plaintiff's  counsel  separately  excepted 
to  the  refusal  of  the  judge  to  charge  the  jury  as  firstly, 
secondly  and  lastly  requested  to  charge.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant.  Plaintiff's 
counsel  made  a  motion  for  a  new  trial  on  the  minutes  of 
the  court,  which  was  denied  ;  and  judgment  was  entered 
on  the  verdict  in  favor  of  the  defendant  for  costs.  The 
general  term  of  the  superior  court  affirmed  the  judgment, 
and  the  plaintiff  appealed  to  this  court. 

The  decision  of  this  court,  when  the  cause  was  here  the 
first  time,  is  reported  in  21  New  York  Reports,  page  103. 
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H.  H.  BURLOCK,  for  plaintiff". 

A.  J.  VANDERPOEL,  for  defendant. 

BALCOM,  J.  The  witness  Hallenbeck  had  had  s6me  ex- 
perience in  mooring  vessels,  and  said  he  thought  he  under- 
stood it ;  he  stated  how  the  schooner,  having  the  coal  in 
question  on  board,  was  moored  ;  and  I  am  of  opinion  that 
he  was  competent  to  answer  the  question,  "  what  was  the 
condition  of  the  fastenings  of  this  schooner  as  to  safety  ?" 
The  business  of  mooring  vessels  requires  skill  to  do  it  pro- 
perly ;  but  Hallenbeck  possessed  enough  to  render  his 
opinion,  as  to  whether  the  schooner  was  safely  moored, 
competent  evidence,  though  it  certainly  was  not  entitled 
to  much  weight,  and  probably  did  not  have  much  influence 
with  the  jury. 

When  the  cause  was  in  this  court  the  first  time,  Judge 
SELDEN  intimated  an  opinion  that  the  sheriff  was  responsi- 
ble for  more  than  ordinary  diligence  in  taking  care  of  the 
coal ;  but  the  court  did  not  so  decide. 

According  to  section  209  of  the  Code,  it  was  the  duty  of 
the  sheriff  to  take  the  coal  and  retain  it  in  his  custody ; 
and  section  215  required  him  to  keep  it  in  a  secure  place, 
and  deliver  it  to  the  party  entitled  thereto,  who  was  the 
plaintiff,  after  the  expiration  of  three  days,  as  Hoffman  did 
not  take  any  steps  for  its  redelivery  to  him  pursuant  to 
section  211.  But  the  defendant,  as  sheriff,  did  not,  under 
the  circumstances,  become  an  insurer  of  the  coal.  (21  JV*. 
Y.  R.,  103.)  In  Jenner  agt.  Joliffe,  (6  Johns.,  9,)  THOMPSON, 
J.,  in  delivering  the  opinion  of  the  court,  said  :  "  If  the 
loss  of  the  timber  happened  while  it  was  held  under  the 
attachment,  and  without  the  negligence  of  the  officer,  the 
defendant  ought  not  to  be  responsible  for  it."  In  Browning 
agt.  Hanford,  (5  Hill,  588,)  COWEN,  J.,  was  of  the  opinion 
Justice  STORY  was  right  in  putting  the  general  liability  of 
officers  having  the  charge  of  property,  on  the  same  footing 
as  that  of  bailees  for  hire.  (See  Story  on  Bailments,  §  130, 
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3d  ed.)  Edwards  says  :  "  A  sheriff  levying  upon  goods 
must  use  due  diligence  to  keep  them  safely,  to  satisfy  the 
execution.  But  he  is  not  an  insurer,  and  is  not,  like  a 
common  carrier,  answerable  for  a  loss  of  the  goods  by  fire. 
His  capacity  as  an  officer  is  not  considered  as  fixing  a 
more  rigorous  measure  of  liability  upon  him,  than  if  he 
were  a  private  person."  It  seems  that  the  views  of  this 
learned  author,  in  regard  to  the  liability  of  sheriffs  having 
the  charge  of  property,  coincide  with  those  of  Justice 
STORY.  (See  Edwards  on  Bailments,  59.) 

When  a  sheriff  takes  goods  in  execution  or  by  attach- 
ment, or  in  an  action  where  the  plaintiff  seeks  to  recover 
possession  of  them,  he  becomes  a  bailee  for  the  benefit  of 
all  parties  interested — certainly  for  the  benefit  of  the  party 
who  sets  him  in  motion  ;  and  "  where  the  bailment  is  bene- 
ficial to  both  parties,  as  in  the  case  of  pledging  or  letting 
to  hire,  the  bailee  must  answer  for  ordinary  neglect."  (1 
Cow.  Tr.,  2d  ed.,  56.)  A  bailee  for  hire,  or  where  the  bail- 
ment is  beneficial  to  both  parties,  must  exercise  ordinary 
diligence  in  taking  care  of  the  property  he  has  in  trust ; 
which  is  the  care  that  every  person  of  common  prudence, 
and  capable  of  governing  a  family,  takes  of  his  own  con- 
cerns. The  converse  of  this  is  the  omission  of  that  care 
which  such  a  person  takes  of  his  own  concerns,  and  is 
termed  ordinary  neglect.  (Edwards  on  Bailments,  44.)  I 
am  unable  to  see  why  a  sheriff  should  be  required  to  exer- 
cise any  greater  diligence  in  taking  care  of  property  in  his 
custody,  than  a  bailee  for  hire  ;  and  I  am  of  opinion  the 
degree  of  diligence  each  is  bound  to  exercise  is  the  same. 

If  I  am  right  in  this  conclusion,  the  charge  was  as  favor- 
able to  the  plaintiff  as  it  should  have  been.  The  charge 
was,  that  it  was  the  duty  of  the  sheriff  to  take  such  steps 
to  insure  the  safety  of  the  coal  as  a  careful,  prudent  man 
of  good  sense  and  judgment,  well  acquainted  with  the  con- 
dition of  the  schooner  and  her  location  with  regard  to 
exposure  to  storms,  and  having  the  power  of  the  sheriff  in 
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the  matter,  might  reasonably  have  been  expected  to  take, 
had  the  coal  belonged  to  himself. 

The  subsequent  remarks  of  the  judge,  that  if  a  prudent 
man,  in  a  case  of  his  own  vessel,  would  not  have  removed 
her  in  the  storm,  the  sheriff  was  not  bound  to,  did  not 
make  the  charge  exceptionable.  If  the  sheriff  did  as  the 
judge  charged  it  was  his  duty  to  do,  he  certainly  exercised 
ordinary  care  in  taking  care  of  the  coal ;  and  his  omission 
to  remove  the  schooner,  if  a  prudent  man  would  not  have 
done  so  in  the  storm,  provided  she  had  been  his  own,  was 
not  ordinary  neglect.  The  jury  had  previously  been  in- 
structed that  the  sheriff  was  bound  to  know  the  condition 
of  the  schooner,  whether  it  leaked ;  whether  it  was  sea- 
worthy for  the  place  in  which  it  lay  ;  how  deeply  laden ; 
everything  in  regard  to  it ;  and  that  he  was  bound  to  put 
on  board  of  the  schooner,  if  necessary,  such  men  as  would 
pump  her  out,  and  keep  her  in  a  condition  to  insure  the 
safety  of  the  coal.  This  is  all  a  careful,  prudent  man  could 
have  known  or  would  have  done,  if  he  had  owned  the 
schooner.  And  as  I  understand  the  charge,  it  made  the 
sheriff  responsible  for  the  alleged  negligence  of  the  master 
and  crew  of  the  schooner  after  he  took  possession,  so  far 
at  least  as  they  had  anything  to  do  with  the  schooner  or 
coal ;  and  in  this  view  of  the  charge,  the  refusal  of  the 
judge  to  repeat  or  state  to  the  jury  the  second  request  of 
the  plaintiff's  counsel  was  not  error ;  for  he  had  already 
charged  the  same  proposition  in  legal  effect. 

The  first  request  of  the  plaintiff's  counsel  to  charge  the 
jury  was  rightfully  refused,  because  it  was  a  proposition 
that  the  sheriff  was  bound  to  take  more  than  ordinary  care 
of  the  coal,  and  that  if,  for  the  want  of  more  than  ordinary 
care,  the  same  was  lost,  he  was  responsible. 

We  have  nothing  to  do  with  the  question  whether  the 
verdict  of  the  jury  was  against  evidence.  The  decision  of 
the  court  below,  that  it  was  not,  is  conclusive  upon  that 
point. 
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These  views  lead  to  the  conclusion  that  the  judgment  of 
the  superior  court  should  be  affirmed. 

DAVIES,  J.,  read  an  opinion  for  affirming  the  judgment. 

All  the  judges  were  in  favor  of  affirming  the  judgment 
of  the  superior  court,  with  costs. 

Decision  accordingly. 


NEW  YORK  COMMON  PLEAS. 
FISHER  agt.  MERWIN  and  BRAY. 

A  motion  for  a  reargument  of  an  appeal  will  not  be  granted  where  there  was  a  con- 
flict of  evidence — the  plaintiff  and  defendant  being  the  only  witnesses — in  the 
court  below,  upon  which  the  verdict  and  judgment  were  rendered. 

General  Term,  July,  1863. 

Before  Judges  DALY,  BRADY  and  HILTON. 

By  the  court,  BRADY,  J.  A  motion  to  reargue  this  appeal 
was  made  upon  the  ground  that  the  judgment  was  exces- 
sive, as  appeared  by  the  undisputed  evidence  in  the  case. 
The  number  of  pistols  eold  at  $22.50  was  120,  and  the 
amount  of  the  whole  purchase  was  $2,700.  The  defendant 
Merwin  swore  that  he  had  paid  on  account  the  sum  oi 
$2,579,  which  would  leave  a  balance  due  of  $121  ;  but  the 
plaintiff  testified  that  there  was  a  balance  due  of  $249.75, 
and  he  was  not  asked  anything  about  his  account  on  the 
cross-examination.  The  jury  believed  his  statement.  The 
conflict  between  him  and  the  defendant  Merwin  was  a 
statement  by  the  former  that  the  sum  of  $249.75  was  the 
balance  due,  and  one  by  the  latter  that  he  had  paid  $2,579 
on  account,  neither  of  them  making  further  proof  on  the 
subject.  The  evidence  being  in  conflict,  we  cannot  disturb 
the  finding,  and  the  ground  upon  which  the  motion  to  re- 
argue  was  made  is  not  established  as  a  feature  in  the  con- 
troversy. Motion  denied,  with  $10  costs. 
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BUFFALO  SUPERIOR  COURT. 

PAUL  FRIED  agt.  THE  NEW  YORK  CENTRAL  RAILROAD 
COMPANY. 

A  right  of  action  for  carelessly  and  negligently  letting  fre  to  and  burning  up  graa 
and  fences,  and  hay  stacked  upon  a  farm,  is  astignable.  (An  interesting 
review  of  right*  of  action  under  the  statute  vhich  do  and  do  not  survive  and  go 
to  the  executor  and  administrator. 

October  General  Term,  1858. 

Present,  Justices  YERPLANCK,  HASTEN  and  CLINTON. 

DEMURRER  to  the  complaint. 

J.  C.  STRONG,  for  plaintiff. 
A.  P.  LANING,  for  defendant. 

By  the  court,  HASTEN,  Justice.  The  action  is  for  care- 
lessly and  negligently  setting  fire  to  and  burning  up  grass 
and  fences,  and  hay  stacked  upon  a  certain  farm  owned 
and  possessed  by  one  Robert  Skilling.  Skilling  executed 
an  assignment  of  his  right  of  action  to  the  plaintiff.  The 
defendant  demurs  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  point  relied  upon  is,  that  the  right  of  action 
stated  in  the  complaint  is  not  assignable.  The  true  test, 
by  which  to  determine  what  of  a  personal  nature  is  capable 
of  being  transferred  by  assignment,  is  established  by  DENIO, 
J.,  in  Zabriskie  agt.  Smith,  (3  Kern.  R.,  322.)  He  says  : 
"  The  power  to  assign,  and  to  transmit  to  personal  repre- 
sentatives, are  convertible  propositions."  But,  with  all 
due  respect,  I  think  the  learned  judge  arrived,  in  the  case 
cited  under  the  test  he  applied,  at  an  erroneous  conclusion 
by  holding  that  nothing  passed  by  the  assignment  from 
Gray  to  Zabriskie.  Gray  &  Co.  parted  with  their  goods 
by  sale  and  delivery  to  one  Smith,  who  was  insolvent,  upon 
the  strength  of  the  false  and  deceitful  representations  of 
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the  defendant  that  Smith  was  solvent  and  worthy  of  credit. 
This,  while  it  was  a  personal  right  of  action,  affected  the 
vendors  in  their  property  or  estate.  The  learned  judge 
held  that  such  a  right  of  action  would  not  be  transmitted 
to  the  executor  or  administrator.  This  was  probably  so, 
before  the  Revised  Statutes  of  1830.  But  those  statutes 
made  great  and  beneficial  changes  in  the  law  in  respect  to 
the  rights  and  liabilities  to  which  the  personal  representa- 
tives of  a  deceased  person  succeed.  The  learned  judge  did 
not,  in  the  opinion  he  delivered,  make  any  reference  to  cer- 
tain provisions  of  those  statutes  which  have  an  important 
bearing  upon  the  question  he  was  considering.  I  think 
that  he  mufet  have  overlooked  them.  They  are  as  follows  : 

"  §  1.  For  wrongs  done  to  the  property,  rights  or  interests 
of  another,  for  which  an  action  might  be  maintained  against 
the  wrong-doer,  such  action  may  be  brought  by  the  person 
injured,  or,  after  his  death,  by  his  executors  or  administrators 
against  such  wrong-doer  ;  and  after  his  death  against  his 
executors  or  administrators,  in  the  same  manner  and  with  the 
like  effect  in  all  respects  as  actions  founded  on  contract." 

"  §  2.  But  the  preceding  section  shall  not  extend  to  ac- 
tions for  slander,  for  libel,  or  to  actions  of  assault  and  bat- 
tery or  false  imprisonment,  nor  to  actions  on  the  case  for 
injuries  to  the  person  of  the  plaintiff  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  administrator."  (2 
R.  S.  447.) 

The  words  "  rights  and  interests"  in  the  first  section  not 
only  in  their  largest  and  most  extensive  sense,  but  also  in 
their  common  acceptation,  include  all  the  matters  enume- 
rated in  the  second  section.  That  such  was  understood  to 
be  their  signification,  is  evident  from  the  necessity  of  intro- 
ducing the  second  section.  It  seems  to  me  that  the  two 
sections  read  together  manifest  an  intent  on  the  part  of  the 
legislature  that  the  right  to  redress  all  unredressed  action- 
able wrongs  not  enumerated  in  section  two,  should  not  die 
with  the  injured  person  or  the  wrong-doer,  but  should  sur- 
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vive  both.  The  revisers,  in  their  note  to  these  sections, 
remark,  that  "  the  maxim  that  a  personal  action  dies  with 
the  person  has  long  ceased  to  be  true.  *  *  There  still 
remain  some  cases  unprovided  for.  The  instance  of  over- 
flowing lands  ;  of  deceits  and  false  representations ;  of  violat- 
ing duty  by  public  officers,  and  sheriffs  for  escapes,  &c.t 
and  many  others,  might  be  mentioned  in  which  parties  are 
remediless.  The  exceptions,  it  is  believed,  are  all  that 
should  be  made."  (3  R.  S.t  649,  750  and  781.)  It  is  plain 
from  the  context  that  the  expression,  "  actions  on  the  case 
for  injuries  to  the  person,"  is  used  in  its  literal  sense,  and 
not  in  the  same  sense  or  meaning  with  personal  right  of 
action.  In  cases  of  slander,  libel,  assault  and  battery,  or 
false  imprisonment,  there  may  be  and  usually  is  damage  to 
both  the  person  and  to  the  estate.  But  I  apprehend  the 
executor  could  not  maintain  an  action  for  the  injury  to  the 
clothes  of  his  testator  in  the  assault ;  nor  for  the  money 
necessarily  expended  in  his  cure  ;  nor  for  the  profits  of 
business  or  the  wages  of  labor  lost  by  reason  of  the  slan- 
der, the  libel,  the  battery  or  the  imprisonment.  For  the 
gist  of  the  several  actions  is  injury  to  the  person,  and  the 
other  matters  are  mere  aggravation  of  the  damages.  And 
it  seems  to  me  that  "  actions  on  the  case  for  injuries  to  the 
person"  must,  under  our  statutes,  stand  upon  the  same 
principles.  If,  upon  legal  rules,  injury  to  the  person  is  the 
gist  of  the  action,  and  injury  to  property  or  to  pecuniary 
interests  is  merely  matter  of  aggravation,  the  right  of  ac- 
tion dies  with  the  person.  But  if,  upon  legal  principles 
and  analogies,  the  gist  of  the  action  can  be  injury  to  pro- 
perty or  to  pecuniary  rights  or  interests,  the  right  of  action 
is  transmitted  to  the  personal  representatives,  who  may 
recover  to  the  extent  that  the  wrong  touched  the  estate  of 
the  deceased.  When  a  man  is  defrauded  out  of  his  goods 
by  false  and  deceitful  representations,  is  he  not  touched  in 
his  estate  or  pecuniary  interests  ?  Why,  the  gist  of  the 
action  ia  injury  in  that  respect,  and  not  "  personal  suffer- 
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ings,  mental  or  corporeal."  He  could  not  even  aggravate 
his  damages  by  reason  of  mental  distress  or  bodily  suffering 
occasioned  by  the  poverty  to  which  the  fraud  had  reduced 
him.  The  statutes  also  contain  the  following  provision  : 

"  §  4.  Executors  and  administrators  shall  have  action  of 
trespass  against  any  person  who  shall  have  wasted,  destroyed, 
taken  or  carried  away,  or  converted  to  his  own  use,  the 
goods  of  their  testator  or  intestate  in  his  lifetime.  They 
may  also  maintain  actions  for  trespass  committed  on  the 
real  estate  of  the  deceased  in  his  lifetime."  (2  R.  S.,  114.) 

This  is  a  remedial  statute,  and  is  to  be  liberally  con- 
strued, (Snider  agt.  Croy,  2  John.  R.,  227  ;)  and  the  term 
trespass  used  in  it  is,  in  respect  to  the  subject  matter,  to 
be  construed  in  its  most  extensive  signification,  (Toller's 
Law  of  Executors,  158  ;  1  Chilly's  Plead.,  57  ;)  and  in  that 
signification  includes  every  description  of  wrong  to  the 
goods  or  real  estate  of  the  testator  or  intestate,  without 
regard  to  the  form  of  the  remedy.  (1  Chitty's  Plead.,  162.) 
Trespass  (trans gressio)  is  any  transgression  of  the  law  less 
than  treason,  felony,  or  misprison  of  either  ;  but  it  is  most 
constantly  used  for  that  wrong  or  damage  which  is  done 
by  one  private  man  to  another,  whether  it  relates  to  his 
person  or  his  property  ;  in  which  signification  it  is  of  two 
sorts — trespass  general,  otherwise  called  vi  et  armis  ;  and 
trespass  special,  or  upon  the  case.  (Law  Dictionary,  title, 
Trespass ;  3  Blacks.  Com.,  208.) 

The  right  of  action  stated  in  the  complaint  is  assignable, 
and  the  plaintiff  is  entitled  to  judgment. 
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SUPREME  COURT. 
BENI  UTTER  agt.  GEORGE  GIFFORD. 

In  an  action  for  trespass  on  lands,  where  the  plaintiff  recovers  a  verdict  for  any 
amount — ($60  or  under) — he  is  entitled  to  recover  costs  under  the  Revised  Sta- 
tutes, (2  R.  S.,  613,  §  3,)  which  has  not  been  repealed  by  the  Code. 

Where  the  answer  in  such  action  admitted  that  the  premises  were  the  premise*  of 
the  plaintiff,  and  averred  that  the  defendant  entered  upon  Raid  premises  of  plain- 
tiff by  the  leare  and  license  of  the  plaintiff,  and  the  jury  found  a  verdict  for 
plaintiff  of  $45  damages,  and  that  the  trespass  was  casual  and  involuntary, 

Held,  that  the  question  of  title  did  not  arise  on  the  pleadings,  and  the  plaintiff 
was  entitled  to  recover  coats. 

•Albany  General  Term,  December,  1862. 

HOGEBOOM,  MILLER  and  PECXHAM,  Justices. 

THE  complaint  alleges  that  at  certain  times  therein 
mentioned,  the  defendant,  by  himself  and  agents,  <fcc., 
broke  and  entered  plaintiff's  close,  in  town  of  Durham, 
Greene  county,  and  then  and  there  cut  down  trees  and 
timber  of  plaintiff,  growing  thereon,  and  exposing  stand- 
ing timber  to  the  wind  so  that  it  was  liable  to  be 
blown  down  and  injured.  The  defendant's  answer,  first, 
admitted  expressly  that  the  land  and  premises  were  the 
premises  of  plaintiff.  Second,  that  the  defendant  entered 
upon  said  premises  of  plaintiff  by  the  leave  and  license 
of  plaintiff.  The  jury  found  a  verdict  for  plaintiff  for 
$45  damages.  The  jury  also  found  that  the  trespass  was 
casual  and  involuntary,  as  provided  by  statute.  The  jus- 
tice who  tried  the  cause  granted  an  order  allowing  plain- 
tiff to  recover  costs.  From  that  order  defendant  ap- 
pealed to  this  court. 

LAWRENCE  FALK,  for  defendant. 

I.  The  plaintiff,  having  recovered  less  than  fifty  dol- 
lars, is  not  entitled  to  costs  under  section  304  of  Code. 
1.  A  justice  of  the  peace  having  jurisdiction   to  the 
VOL.  XXV.  19 
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amount  of  $200,  the  plaintiff  cannot  recover  costs  in  this 
court.     (Code,  §  304,  sub.  3  ;   Code,  §  54  ;  9  Cow.  R.,  692.) 

II.  The  question  of  title  did  not  arise  upon  the  plead- 
ings. 

1.  Because  the  defendant  expressly  admitted,  in  his 
answer,  that  the  land  and  premises  were  the  land  and 
premises  of  plaintiff. 

2.  The  defendant,  for  second  ground  of  answer,  merely 
plead  a  leave  and  license  to  enter  and  do  what  he  did. 

III.  Clearly  the  plaintiff's  title  is  not  disputed  in  this 
case,  but,  on  the  contrary,  expressly  admitted  by  answer. 
The  title  is  not  therefore  put  in  issue. 

IV.  The  issue  was  upon  the  leave  and  license,  which 
does  not  present  a  "  claim  of  title  to  real  property."    (20 
Barb.  S.  C.  R.,  311  ;  4  Sand.  S.  C.  R.,  638  ;  4  Sand.,  637  ; 
O'Reilly  agt.  Davies,  4  Sand.  S.  C.  R.,  722.)     In  this  case 
it  was   an  action  for  trespass,   for  entering  and  taking 
away  rock  and  stone  from  plaintiff's  land.     The  defend- 
ant set  up  in  his  answer,  that  he  entered  pursuant  to  a 
contract  by  which  he  was  to  blast  and  remove  the  rock 
to  enable  plaintiff  to  erect  houses  on  the  land,  and  was 
to  have  the  rock  as  a  part  of  his  compensation.     It  was 
held  that  "  a  claim  of  title  to  real  property"  did  not  arise 
on    the  pleadings,  and   the  defendant    recovered  costs, 
because  plaintiff  recovered  less  than  fifty  dollars  damages. 
It  was  also  held  that  where  the  answer  does  not  traverse 
plaintiff's  possession  of  title,  he  is  not  put  to  prove  his 
title,  although  the  land  be  wild  and  vacant.     Court  say 
that  the  statement  of  right  in  the   answer  was  not  as 
strong  as  that  made  in  Doolittle  agt.  Eddy,  (7  Barb.  S.  C. 
R.,  75,  cited.) 

1.  Judge  STRONG,  in  20  Barb.  S.  C.  R.,  at  page  317, 
(affirmed  21  JV.  F.  R.,  466,)  says,  although  defendants  set 
up  in  their  answer  an  affirmative  defence  that  they,  with 
others,  "  at  the  request  and  solicitation,  and  with  the 
leave,  license,  permission  and  consent  of  plaintiff,  first 
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made,  given  and  granted,  made  and  constructed  aii  aque- 
duct to  convey  water"  to*  a  village  for  the  purpose  of 
supplying  the  inhabitants  with  water  ;  that  the  words 
"  given  and  granted  "  do  not  enlarge  the  answer ;  it  is 
the  "  leave  and  license  and  permission  and  consent,"  and 
nothing  more,  that  were  granted  ;  and  that  the  parol 
license  was  a  complete  protection  for  what  was  done 
under  it,  and  cites  Pierpont  agt.  Barnard,  (2  Seld.,  279,) 
and  held  defendant  entitled  to  costs. 

2.  Possession  was  all  that  was  necessary  for  plaintiff 
to  prove  to  entitle  him  to  recover,  in  regard  to  his  in- 
terest or  right.  (Rathbone  agt.  McConnell,  20  Barb.  S.  C. 
R.,  315.)  In  1  CMtty's  Plead.,  330,  (Phil,  ed.,  1828,)  it  is 
stated  that  where  the  action  is  against  a  wrong-doer  for 
damages,  and  not  for  the  land  itself,  it  is  sufficient  to 
state  in  the  declaration  that  plaintiff  was  in  possession. 

V.  Merely  setting  up  leave  and  license  to  enter.  «fcc., 
does  not  draw  the  title  in  question.  (4  Sand.  R.,  637,  722; 

10  John.,  302  ;  20  Barb.  S.  C.  R.,  311  ;   10  How.  Pr.  R.,  406  ; 

11  John.,  404;   10  W.  R.,  563;  7  Barb.  S.  C.  R.,  74;  15 
Wend.,  380  ;  7  Wend.  R.,  74  ;   18  Wend.,  579,  649 ;  Burhans 
agt.  Tibbets.  7  How.,  75.)     "  If  the  plaintiff  is  entitled  to 
full  costs,  it  is  because  the  statute  gives  them  to  him, 
and  his  right  is  in  no  way  strengthened  by  the  order  of 
a  judge." 

Juge  WRIGHT,  in  Burhans  agt.  Tibbets,  says  :  "  The  de- 
fendant admits  the  premises  to  be  the  close  of  plaintiff." 
At  page  78,  Judge  WRIGHT  further  says,  that  "when  the 
section  speaks  of  a  recovery  in-an  action  where  'a  claim 
of  title  arises,'  it  means  that  such  claim  shall  arise  on 
the  whole  pleadings,  and  that  the  recovery  shall  be  in 
hostility  to  such  claim." 

1.  In  18  W.  R.,  COWEN,  judge,  says,  the  plea  of  leave 
and  license  is  an  admission  of  plaintiff's  title.    (18  W.  R., 
650.) 

2.  In  7  Wend.  R.,  495,  action  trespass  on  land,  plaintiff 
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recovered  $30,  and  moved  for  costs  on  certificate  of  judge 
which  was  obtained.  The  plaintiff  offered  to  prove  title 
(probably)  with  a  view  to  this  motion  ;  the  defendant 
admitted  his  title.  SAVAGE,  judge,  said,  "  defendant  was 
entitled  to  costs."  (6  W.  R.,  550 ;  9  Cow..  R.,  692,  treble 
damages.] 

VI.  In  9  Cowen,  692,  was  an  action  for  cutting  wood 
and  timber,  contrary  to  statute  for  trespass  on  land,  (1 
R.   L.,  526  ;)    plaintiff  recovered  $6.     Plaintiff  got    his 
damages  trebled,  and  the  court  refused  costs  to  plaintiff, 
on  the  ground  that  the  action  was  cognizable  in  justice's 
court,  unless  plaintiff  recovered  $50.     (9  Cowen,  692;   11 
John.,  405.)     In  this  last  cited  case  court  say,  unless  title 
controverted  or  certificate  of  judge,  plaintiff  cannot  re- 
cover costs,  if  he  recover  less  than  $50.  (Vide  7  W.  R.,  495.) 
There  held,  defendant  entitled  to  costs,  because  recovery 
less  than  $50.     (2d  ed.  Van  Santvoorffs  PI.,    473,  474 ;  see 
Crab  on  Real  Property,  409,  410.)     The  precedents  only 
allege  possession.     (2  Chitty's  PL,  769,  788.)     It  is  also 
not  necessary  to  prove  more  than  alleged. 

VII.  Therefore  it  follows  that  a  claim  of  possession  or 
defence  of  leave  and  license  does  not  draw  title  in  ques- 
tion ;  nor  is  it  a  claim  of  title  to  land,  within  the  mean- 
ing of  section  304,  Code.  (7  Wend.,  495  ;  Ehle  agt,  Quack- 
enboss,  6  Hill,  537.) 

1.  In  Pierpont  agt.  Barnard,  (2  Seld.,  279,)  it  was  held 
that  a  parol  license,   by  the  owner  of  land,  to  cut  and 
carry  away  standing  timber,  executed  before  revocation, 
was  a  complete  protection.     The  principle  in  that  case  is 
directly  in  point.     Says  STRONG,  J.,  in  20  Barb.  S.  C.  R., 
311  :  "  The  trees  were    as  much  a  part  of  the  freehold  as 
the  right  to  use  the  water."  (2  Seld.,  279  ;   20  Barb.,  311 ; 
1  Denio,  550 ;  10  W.  R.,  563.) 

2.  In  the  case  in  10  W.  R.,  563,  was  a  motion  for  costs, 
and  the  circumstances  were  precisely  the  same  as  in  20 
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Barb.,  311,  and  the  order  of  special  term  was  reversed, 
and  defendant  allowed  costs. 

3.  Again  :  Judge  BROWN,  in  10  Barb.  S.  C.  R.,  333,  says 
that  "  a  license  seeks  to  justify  the  entry,  and  is  not  a 
claim  of  title  to  the  land,  in  hostility  to  the  plaintiff's 
right  or  title,  but  merely  pleads  his  authority  and  per- 
mission for  whatever  he  may  have  done."  (10  Barb.,  333, 
343 ;  Kenfs  Com.,  2d  vol.,  462 ;  11  Mass.  R.,  537  ;  18  Wend. 
R.,  579,  649  ;  7  W.  R.,  495  ;  10  John.,  302  j  11  John.,  404 ; 
4  Sand.,  637,  722.) 

VIII.  It  has  been  repeatedly  held  that  a  parol  agree- 
ment to  ascertain  and  establish  a  boundary  line  between 
those  in  dispute  is  not  an  agreement  which  extends  to 
the  title ;  as  has  justly  been  said,  it  has  no  bearing  what- 
ever upon  the  abstract  question  of  title.     (See  10  Barb. 
S.  C.  R.,  345,  346  ;    Terry  agt.  Chandler,  16  JV.  Y.  R.,  354 
to  356.)     In  the  case,  16  JV.  F.  R.,  354,  BROWD,  J..  cites 
THOMPSON  and  SUTHERLAND,  J.J.,  in  12   Wend.,  578,  and 
says  that  the  agreement  or  submission  of  parties  to  arbi- 
trators to  settle  disputed  line,  had  no  bearing  upon  the 
abstract  question  of  title  no  more  than  the  testimony  of 
a  witness. 

In  Launitz  agt.  Barnum,  (4  Sand.  S.  C.  R.,  637,)  court 
held,  question  of  title  did  not  arise  upon  the  pleadings, 
because  defendant  merely  set  out  a  license,  <fec.,  and  be- 
cause plaintiff  did  not  recover  $50,  defendant  got  costs. 
(4  Sand.  S.  C.  R.,  722  ;  2  Caines,  220  ;  10  John.,  302  ;  11 
John.,  404  ;  7  W.  R.,  495  ;  10  W.  R.,  563  ;  18  W.  R.,  579, 
649  ;  2  Code  R.,  152.) 

IX.  Where  title  to  real  estate  is  not  pleaded  in  jus- 
tice's court,  court  will  not  be  ousted  of  jurisdiction  merely 
because  it  may  be  necessary  for  plaintiff  to  show  his  title 
deeds  in  order  to  sustain  the  action,  unless  such  title  be 
disputed  by  defendant.     (Bellows  agt.  Sackett,  11  Barb.  S. 
C.  R.;  15  Barb.  S.  C.  R.,  96.) 

X.  In  all  the  foregoing  cases  we  find  the  pleadings 
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were  of  doubtful  construction,  when  compared  with  the 
present  case ;  for  in  this  case  expressly,  we,  in  our 
answer  and  on  the  trial,  admitted  expressly  the  title  to 
be  in  plaintiff. 

Plaintiff  not  entitled  to  costs,  on  the  ground  of  this 
action  being  for  "  trespass  on  land,"  as  a  matter  of  course. 

First.  Because  all  rules  as  to  costs  on  recovery  are' 
regulated  by  the  Code  of  Procedure.  (See  Code,  §  304.) 

Second.  The  rule  giving  costs  in  this  and  other  actions 
named  in  2d  vol.  R.  S.,  3x1  ed.,  703,  sec.  3,  sub.  1,  is  abro- 
gated by  the  Code,  sec.  304.  (See  8  Barb.  R.,  99,  100 ;  9 
How.  Pr.  jR.,  375  ;  3  Seld.  R.,  465.)  Court  say,  since  the 
Code,  rules  regulating  costs  suspended  all  former  rules 
OQ  the  subject  as  contained  in  section  304. 

Third.  By  2d  R.  S.,  4th  ed.,  p.  820,  title  1,  part  3,  chap. 
10,  all  the  provisions  of  this  title,  from  the  original  sec- 
tion 1  to  22  inclusive,  are  repealed  by  the  Code  of  Pro- 
cedure ;  also  sections  36,  34,  36  and  40  also  suspended 
by  the  Code. 

By  the  5th  ed.  R.  S.,  3d  vol.,  p.  908,  same  title,  part 
and  chapter,  the  revisors  in  their  note  also  say  those  sec- 
tions are  repealed  and  are  omitted. 

By  section  455,  the  general  provisions  of  Revised  Sta- 
tutes relating  to  actions  concerning  real  property  shall 
apply  to  actions  brought  under  this  act.  Thus,  writ  of 
nuisance  abolished,  sees.  453,  454  ;  action  for  waste  abo- 
lished, sees.  350,  451  ;  claims  to  real  estate  abolished, 
sec.  449  ;  action  for  partition  is  also  brought  under  the 
Code,  448.  All  the  last  above  provisions  were  included 
in  the  3d  edition  of  2d  volume  of  Revised  Statutes,  sec- 
tion 3  and  subdivisions,  together  with  the  action  for  tres- 
pass on  land. 

Also  a  similar  provision  as  to  costs  was  contained  in 
Revised  Laws  of  1813,  vol.  1,  p.  343,  and  those  provisions 
in  the  Revised  Laws,  and  as  incorporated  in  the  1st,  2d 
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and  3d  editions  of  the  Revised  Statutes,  are  abolished, 
and  those  actions  are  brought  under  the  Code  as  to  costs. 
Fourth.  If  the  title  came  in  question  on  the  trial,  plain- 
tiff should  have  procured  certificate  of  judge  who  tried 
cause,  which  is  the  only  legal  evidence  of  that  fact.  (8 
How.  Pr.  R.,  131  ;  Bur/tans  agt.  Tibbets,  7  How.  Pr.  R.,  74  ; 
Code,  304.) 

LYMAN  TREMAIN,  for  plaintiff". 

I.  The  plaintiff  is  entitled  to  costs  under  the  provi- 
sions of  the  Revised  Statutes   relating  to  this  and  six 
other  special  actions  or  proceedings.  (2  R.  S.,  3d  ed.,  703, 
§  3,  sub.  1  ;  Jermain  agt.  Booth,  1  Demo,  639.) 

The  complaint  in  terms  refers  to  and  is  founded  upon 
the  statute  entitled  "  Of  trespass  on  lands." 

II.  The  above  provision  giving  costs  is  not  repealed 
by  the  Code. 

1.  It  is  not  repealed  in  terms. 

2.  It  cannot  be  repealed  by  implication,  because,  where 
two  statutes  can   stand  together  they  must  be  so  con- 
strued that  both  can  be  maintained. 

3.  The  Code  in  terms  excepts  from  its  operation  this 
provision,  it  being  a  statutory  proceeding  relating  to 
actions  not  inconsistent  with  the  act. 

4.  Again  :   Section  455  applies  the  Revised  Statutes, 
so  far  as  they  touch  the  question,  to  an  action  under  the 
Code. 

5.  The  Code  did  not  intend  to  provide  a  substitute  for 
the    provisions   in   question   concerning   costs.      Hence, 
unless  the  section  is  in  force,  there  is  no  statute  giving 
costs  to  (1)  forcible  entry  and  detainer  ;  or  (2)  to  actions 
or  proceedings  to  determine  claims  to  real  estate  ;  or  (3) 
to  actions  of  waste;   or  (4)  actions  for  nuisance  ;  or  (5) 
actions   in  partition.     As  to  the  first  named   proceeding, 
the  Code  does  not  touch  it,  nor  does  it  touch  the  5th; 
although  as  to  the  other  three  actions  the  Code  regulates 
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the  practice,  it  has  no  provision  relating  to  the  costs  in 
them.  The  language  of  the  section  of  the  Code  giving 
costs  is  not  broad  enough  to  cover  them.  Partition  is 
not  embraced  within  section  304.  The  other  actions, 
numbers  2,  3  and  4,  may  not  be  for  the  recovery  of  real 
property  nor  money  exclusively. 

6.  The  provisions  of  the  statute  giving  double  costs 
are  contained  in  the  same  title  of  the  Revised  Statutes. 
(2  R.  S.,  3d  ed.,  707,  §  3.)     The  court  of  appeals  has  de- 
cided that  that  statute  is  not  repealed,  (18  JV*.  F.  R.,  260,) 
and  its  reasoning  is  quite  applicable  to  this  case. 

7.  This  action  under  the  statute  is  more  than  an  action 
for  the  recovery  of  money.     It  authorizes,  in  a  certain 
event,  the  court  to  treble  the  verdict.     It  is  therefore  as 
much  an  action  for  the  relief  as  an  equity  action  in  which 
money  and  other  relief  are  demanded. 

8.  Full  room  is  left  for  the  operation  of  the  section 
304  of  the  Code,  by  holding  it  inapplicable  to  the  provi- 
sions in  question. 

II.  But  a  claim-of  title 'to  real  property  arose  on  the 
pleadings,  and  hence  the  Code  gives  costs.  (Sec.  304, 
sub.  1.) 

The  first  part  of  the  answer  admits  title  to  the  close, 
but  the  other  parts  of  it  claim  title  to  the  trees. 

An  answer  admitting  the  plaintiff's  title  to  the  land, 
but  setting  up  a  right  to  the  shrubbery  and  trees  thereon 
by  agreement,  although  it  also  sets  up  consent  and 
license,  claims  title  to  real  property,  and  the  plaintiff  is 
entitled  to  costs  on  a  recovery  for  any  amount.  (Powel 
agt.  Rust,  8  Barb.,  567.)  "A  right  of  property  in  trees 
or  a  right  to  enter  and  take  them  is  a  question  of  title." 
So  held  in  this  case.  The  same  doctrine  was  held  in  1st 
Code  J?.,  as  to  the  effect  of  an  answer  setting  up  an  agree- 
ment with  the  plaintiff  giving  a  right  to  do  what  was 
done.  In  these  respects  the  case  is  plainly  distinguish- 
able from  a  mere  plea  or  answer  of  license  or  consent, 
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which  stands  on  grounds  wholly  distinct  from  a  right  by 
agreement.  An  examination  of  the  answer  will  show  it 
sets  up  the  following  facts  and  claims  : 

1.  That  the  true  line  between  the  lands  of  the  parties 
was  a  straight  line,  and  the  county  line. 

2.  That  the  fence  was  not  the  tree  line,  nor  was  it 
straight,  nor  was  it  the  county  line. 

3.  That  the  fence  was  not  where  it  ought  to  be  (not 
that  it  was  originally  located  erroneously.) 

4.  That  by  agreement  the  line  was  cut,  and  by  the 
same  agreement  the  timber  was  cut. 

5.  That  the  defendant  "  had  a  right"  to  cut  it  under 
his  agreement. 

This  is  plainly  a  claim  of  title.  The  trees  were  "  real 
property."  The  defendant  sets  up  a  right  to  cut  them. 
What  doubt  can  there  be  on  the  question  ?  How  can 
this  court  determine  where  the  true  line  was,  except  by 
investigating  the  title  ?  The  claim  of  title  arose  when 
the  answer  set  up  where  the  true  line  was,  and  that  the 
fence  was  not  on  the  true  line.  It  reiterated  the  claim, 
when  it  averred  an  agreement  with  plaintiff  allowing  de- 
fendant to  cut  the  timber  and  trees.  Under  that  agree- 
ment the  defendant  might  lawfully  prove  a  written  agree- 
njftpt.  (Livingston  agt.  Smith,  14  How.,  494,  and  cases  cited.) 
Tne  averment  that  the  defendant  had  a  right  to  cut  the 
timber  was  enough  to  give  costs. 

The  plaintiff  asks  for  an  order  that  the  order  of  Justice 
PECKHAM,  giving  costs  to  the  plaintiff,  be  affirmed. 

By  the  court,  HOGEBOOM,  Justice.  In  this  case  the 
order  of  the  court  was,  that  the  plaintiff,  though  recover- 
ing less  than  $50,  was  entitled  to  costs.  This  could  not 
have  been  on  the  ground  that  the  title  to  lands  came  in 
question  on  the  trial,  for  there  was  no  certificate  of  the 
judge  of  that  fact,  and  the  judge's  certificate  is  the  only 
legal  and  proper  evidence,  at  least  in. the  first  instance. 
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(Code,  §304;  Burhans  agt.  Tibbets,  7  How.,  74;  Mies  agt. 
Lindsley,  8  How.,  131.)  The  decision  therefore  must  have 
been  upon  the  ground,  either  that  costs  are  given  by  law 
in  all  actions  of  trespass  upon  lands,  or  that  a  claim  of 
title  to  real  property  arises  on  the  pleadings.  (Code,  §  304.) 
1.  As  the  section  of  the  Code  above  cited  is  the  only 
one  under  the  Code  which  relates  to  this  subject,  we 
must  go  back  to  the  previous  law  and  see  if  that  gave 
costs  in  all  actions  of  trespass  upon  lands ;  and  if  so, 
whether  it  has  been  repealed  by  the  Code.  The  abso- 
lute right  to  costs  upon  a  recovery  for  any  amount  is 
claimed  under  the  provisions  of  the  Revised  Statutes, 
which  it  is  insisted  have  not  been  repealed.  By  2d  Re- 
vised Statutes,  613,  sec.  3,  sub.  1,  the  plaintiff  recovering 
judgment  on  a  verdict  in  any  of  the  actions  relating  to 
real  estate,  enumerated  in  the  5th  chapter  of  that  act,  is 
entitled  to  costs.  Among  the  actions  mentioned  in  the 
5th  chapter  is  the  title  "  Of  trespass  on  lands,"  which, 
among  other  things,  (2  R.  S.,  338,  §§  1,  2,  3,)  authorizes 
a  recovery  of  treble  the  damages  assessed  by  a  jury  in 
cases  where  a  person  cuts  down  or  carries  off  any  wood, 
underwood,  trees  or  timber  on  the  lands  of  any  other 
person,  without  the  leave  of  the  owner  thereof;  but  single 
damages  to  be  only  recoverable  where,  on  the  trial  of  >'i'e 
action,  it  shall  appear  that  the  trespass  was  casual  or 
involuntary,  or  that  the  defendant  had  probable  cause  to 
believe  that  the  land  was  his  own.  The  plaintiff's  com- 
plaint shows  a  cause  of  action  within  the  description  em- 
braced in  this  title.  The  question  is,  therefore,  whether 
this  statute  has  been  repealed  ?  1st.  It  has  not  been 
expressly  repealed,  at  least  so  it  has  been  held  by  the 
court  of  appeals  in  Earth  agt.  Oilman,  (17  How.,  1  ;  18  JV*. 
F.  R.,  260.)  The  only  section  which  is  cited  as  directly 
repealing  it  is  section  303  of  the  Code,  which  abolished 
all  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors  and  counsellors,  and  allows  to  the 
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prevailing  party,  by  way  of  indemnity,  certain  sums 
termed  costs.  This  was  held,  in  the  case  last  cited,  only  to 
repeal  tftle  3,  "Of  the  fees  of  certain  officers,"  of  chapter 
10  of  the  third  part  of  the  Revised  Statutes,  leaving  un- 
touched title  1,  "Of  the  cases  in  which  costs  may  be  reco- 
vered." and  title  2,  "Of  security  for  the  payment  of  costs," 
(2  R.  S.,  612,  title  1,)  above  cited.  It  is  the  one  which 
allows  costs,  as  before  cited,  in  certain  actions  "  Of  tres- 
pass on  lands,"  under  the  decisions  above  made,  which 
we  must  follow.  We  are  not  at  liberty  to  say  that  this 
section  is  expressly  repealed. 

2.  Is  it  repealed  by  implication  or  as  being  inconsistent 
with  the  provisions  of  the  Code  ?  Section  468  declares 
that  "  all  statutory  provisions  inconsistent  with  this  act 
are  repealed."  Section  471  declares  that,  "until  the 
legislature  shall  otherwise  provide,  the  second  part  of 
this  act  shall  not  affect  proceedings  upon  mandamus,  nor 
any  existing  statutory  provisions  relating  to  actions  not 
inconsistent  with  this  act,"  and  is  in  substance  applicable 
to  the  actions  hereby  provided  ;  nor  any  proceeding  pro- 
vided for  by  chapter  5  of  the  2d  part  of  the  Revised  Sta- 
tutes, or  by  the  6th  and  8th  titles  of  chapter  5  of  the  3d 
part  of  those  statutes.  The  6th  title  is  "Of  trespass  on 
lands."  The  provisions  of  that  title  are  nat  therefore 
repealed,  and  the  only  question  is,  whether  the  right  to 
costs,  applicable  to  those  provisions  as  fixed  by  the  Re- 
vised Statutes,  are  repealed  ?  The  titles  named  in  the 
5th  chapter  are:  1st,  in  ejectment;  2d,  proceedings  to 
compel  the  determination  of  claims  to  real  property;  3d, 
partition;  4th  nuisance;  5th,  waste;  6th,  trespass  on 
lands;  7th,  general  provisions;  8th,  proceedings  to  dis- 
cover the  death  of  persons.  Section  455  applies  the  pro- 
visions of  the  Revised  Statutes  to  all  actions  for  the  reco- 
very of  real  estate,  brought  under  the  Code  ;  section  448 
applies  them  to  actions  for  partition ;  section  449  declares 
"  that  proceedings  to  compel  the  determination  of  claims 
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to*  real  estate  may  be  prosecuted  by  actions  under  the 
Code  ;"  section  453  abolishes  the  writ  of  nuisance  ;  arid 
section  453  gives  the  benefit  of  that  writ  in  the  form  of 
an  action  under  the  Code  ;  section  450  abolishes  the  ac- 
tion of  waste,  but  authorizes  an  action  under  the  Code  to 
obtain  similar  relief.  Unless  the  before  mentioned  pro- 
visions of  the  Revised  Statutes,  in  regard  to  costs  in  pro- 
ceedings had  under  the  5th  chapter  aforesaid,  are  deemed 
to  be  in  force,  it  is  doubtful  whether  costs  are  recover- 
able of  course  in  any  of  the  proceedings  or  actions  autho- 
rized by  the  5th  chapter,  unless  it  be  the  action  of  eject- 
ment. The  only  section  of  the  Code  giving  costs  is  section 
304  ;  and  the  only  portion  of  that  section  under  which 
costs  could  be  claimed  is  the  1st  subdivision,  which  is 
as  follows  :  "  1st,  in  actions  for  the  recovery  of  real  pro- 
perty, or  where  a  claim  of  title  to  real  property  arises  on 
the  pleadings,  or  is  certified  by  the  court  to  have  come 
in  question  on  the  trial."  Strictly  speaking,  none  of  the 
actions  embraced  in  the  5th  chapter  are  actions  for  the 
recovery  of  real  property,  except  the  action  of  ejectment. 
The  same  section  of  the  Revised  Statutes,  before  quoted, 
gives  costs  of  course  "  in  all  the  proceedings  to  recover 
the  possession  of  land  forcibly  entered  or  forcibly  de- 
tained;" and  there  is  no  doubt  whether  this  comes  under 
the  provisions  of  section  304,  before  quoted,  and  yet  as 
no  more  meritorious  claim  for  costs  could  arise  than  in 
the  case  last  mentioned. 

So  also  subdivision  3  of  section  3  of  title  1  of  chapter 
10  of  part  3  of  the  Revised  Statutes,  before  quoted,  (2  R. 
S.,  613,)  gives  costs  of  course  in  suits  and  proceedings 
upon  writs  of  scire  facias,  and  a  general  prohibition  or  in- 
formation in  the  relation  of  a  quo  warranto.  The  Code, 
(§  428  to  447,)  retains  the  beneficial  'remedies  sought 
under  these  proceedings,  but  directs  them  to  be  brought 
in  the  form  of  an  action  under  the  Code.  But  I  do  not 
see  that  it  gives  costs  of  course,  unless  the  sections  of 
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the  Revised  Statutes,  before  quoted,  are  deemed  to  be 
unrepealed. 

From  this  review  of  the  legislation  which  has  been  had 
upon  this  subject,  it  is  seen  that  the  subject  is  involved 
in  much  doubt  and  confusion,  and  there  would  seem  to 
be  a  necessity  for  some  explicit  legislation  regulating  it. 
In  the  absence  of  such  legislation,  I  deem  it  very  ques- 
tionable whether  the  section  of  the  Revised  Statutes 
giving  costs  in  a  case  like  the  present  has  been  repealed 
by  the  Code  ;  and  if  we  follow  the  spirit  of  the  decision 
in  Bartle  agt.  Oilman,  above  cited,  I  think  we  should  hold 
it  is  not. 

It  is  true  it  may  be  claimed  that  several  of  these  ac- 
tions are  provided  for,  as  it  is  barely  possible  they  were 
intended  to  be,  by  section  306  of  the  Code,  which  pro- 
vides that  "  in  other  actions  costs  may  be  allowed  in  the 
discretion  of  the  court."  But  this  is  fatal  to  the  defend- 
ant, as  the  court  has  exercised  its  discretion  (if  any  ex- 
isted) in  this  case,  by  awarding  costs  in  favor  of  the 
plaintiff. 

II.  On  the  other  branch  of  this  case,  to  wit :  whether 
a  claim  of  title  to  real  property  arises  on  the  pleadings, 
(see  sec.  304  of  the  Code,)  I  am  of  opinion  it  does  not.  So 
far  as  I  can  comprehend  the  answer,  its  objecttand  effect 
is  :  1st,  to  disclaim  all  title  to  the  land  in  question  ;  2d, 
to  show  that  the  trespass  was  casual  and  involuntary, 
and  that  the  defendant  had  probable  cause  to  believe 
that  the  land  was  his  own  ;  3d,  to  show  that  the  supposed 
trespass  was  committed  with  the  license  of  the  plaintiff. 

It  is  true  the  defendant  says,  "  the  parties  agreed  to 
and  did  straighten  the  line  between  them,  and  the  plain- 
tiff permitted  defendant  to  occupy  to  the  straightened 
line,  and  that  some  of  the  timber  was  cut  on  the  part  so 
set  apart  (to  defendant)  by  plaintiff,  and  that  afterwards 
by  consent  of  the  parties  a  straight  line  was  run  by  a 
surveyor,  and  defendant  did  cut  up  to  that  line  as  he 
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supposed  was  his  own,  and  had  a  right  so  to  do,  and 
which  was  done,  as  defendant  believes,  with  the  know- 
ledge, consent  and  license  of  the  plaintiff,  and  not  other- 
wise." The  plaintiff  urges  that  the  words  in  the  answer, 
that  "  the  defendant  had  a  right  so  to  do,"  must  be 
construed  as  asserting  a  title  to  the  trees  or  timber  thus 
cut ;  but  I  think  such  was  not  the  design  of  the  pleader, 
and  that  we  ought  not  so  to  construe  the  answer,  after 
the  careful  admission  of  the  plaintiff's  title  at  the  com- 
mencement of  the  answer  ;  but  the  words  must  be  con- 
strued as  if  they  had  read,  "  as  he  supposed  was  his  own, 
and  as  he  supposed  he  had  a  right  to  do  ;"  or  else  as 
asserting  a  right  to  cut  the  timber  because  he  had  the 
plaintiff's  license  or  authority  so  to  cut.  Thus  under- 
stood, they  do  not  bring  the  title  of  the  land  in  question  ; 
for  it  has  been  repeatedly  held,  that  acts  done  under  such 
a  license  are  not  done  under  a  claim  of  title,  but,  on  the 
contrary,  in  effect  admit  the  title  to  be  in  the  other  party 
by  the  very  act  of  seeking  a  license  from  him.  (Rathbone 
agt.  McConnell,  20  Barb.,  311  ;  Pierpont  agt.  Barnard,  2 
Seld.,  279  ;  Doolittle  agt.  Eddy,  7  Barb.,  75  ;  People  agt.  JV. 
Y.  Com.  Pleas,  18  Wend.,  579  ;  Burhans  agt.  Tibbets,  7  How., 
75  ;  Launitz  agt.  Barnum,  4  Sand.  S.  C.  R.,  637  ;  O'Reilly 
agt.  Davis,  4  id.,  722.) 

But,  upon  the  ground  first  discussed,  I  conclude,  though 
with  some  hesitation,  that  the  plaintiff  was  entitled  to 
costs,  and  therefore  the  order  of  the  special  term  should 
be  affirmed,  wkh  $10  costs. 
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SUPREME  COURT. 

KERR  agt.  BLODGETT  and  MEAD. 
WILSON  agt.  SAME. 

A  breach  of  trust,  in,  equity,  creates  a  debt  in  favor  of  the  eestui  qut  trutt.  It  is 
doubtful  whether  there  is  any  remedy  at  law  against  a  truetie  for  a  breach  of 
trust. 

If  a  trustee  misapplies  or  wrongfully  disposes  of  trust  funds,  the  eestui  que  trutt 
nay,  1st,  either  take  the  security  or  other  property  in  which  the  funds  have  been 
wrongfully  invested,  or  demand  judgment  of  the  trustee;  2d,  or  may  at  his  elec- 
tion either  look  to  the  trustee  for  payment,  or  follow  the  trust  funds  into  the 
hands  of  any  party  taking  them,  with  notice  of  the  trust  and  of  such  misapplica- 
tion or  wrongful  disposition. 

An  action  calling  upon  the  assigneet  of  an  insolvent  debtor  to  account  for  and  pay 
over  the  trust  funds  can  be  sustained,  notwithstanding  the  complaint,  anticipating 
the  defence,  improperly  contains  allegations  going  to  show  that  a  prior  judgment 
of  digtribution  was  obtained  against  the  assignees  by  collusion  and  fraud. 

These  unnecessary  and  premature  allegations  do  not  change  the  character  of  the 
action ;  and  therefore  the  objection  that  the  plaintiff  in  the  judgment  of  distribu- 
tion is  not  made  a  party  to  the  action  cannot  be  sustained. 

New  York  General  Term,  June,  1863. 

SUTHERLAND.  INGRAHAM  and  CLERKE,  Justices. 

THESE  were  appeals  from  a  decision  rendered  by  Hon. 
W.  F.  ALLEN,  dismissing  the  plaintiffs'  complaints.  The 
two  causes  were  heard  and  decided  together,  joint  appeals 
were  taken,  and  a  joint  case  made  up.  It  appeared  from 
the  complaints,  which  were  in  substance  conceded  to  be 
true,  that  the  plaintiffs  were  judgment  creditors  of  the 
special  partnership  of  John  Mead,  Jr.,  in  this  city.  This 
firm  had  failed  and  made  an  assignment  to  the  defendants 
in  these  actions.  By  the  terms  of  the  assignment,  and 
by  force  of  the  law,  the  plaintiffs  would  have  been  enti- 
tled to  a  dividend  of  about  sixty  cents  on  the  dollar; 
after  waiting  for  several  years  for  their  dividend,  they 
commenced  proceedings  to  recover  that  dividend,  when 
they  found  out  that  a  judgment  of  distribution  had  been 
obtained  in  a  proceeding  instituted  by  a  creditor  up  in 
Albany,  by  force  and  effect  of  which  it  was  claimed  by 
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the  defence  that  the  property  had  been  distributed  among 
the  other  creditors,  and  they  claimed  they  were  protected 
by  the  judgment. 

On  the  other  hand,  the  plaintiffs  averred  that  the  judg- 
ment was  collusive,  and  was  obtained  by  a  breach  of  trust 
on  the  part  of  the  assignees,  in  averring  which  they 
spread  out  in  detail,  over  the  pleadings,  the  facts  neces- 
sary to  the  case. 

His  honor  Judge  ALLEN  refused  to  admit  evidence  of 
the  alleged  misfeasance  of  the  assignees,  and  held  that 
the  judgment  of  distribution  obtained  in  Albany  was  a 
bar  to  the  plaintiff's  respective  recoveries.  From  this 
judgment  the  appeal  was  taken  to  the  general  term  in 
February,  1863. 

D.  McMAHON,  for  the,  appellants. 
MR.  BRINSMADE,  for  the  respondents. 

By  the  court,  SUTHERLAND,  P.  Justice.  The  learned 
judge  who  dismissed  the  complaint  in  these  cases  at  spe- 
cial term,  must  be  deemed,  in  doing  so,  to  have  assumed 
that  the  allegations  of  the  complaint,  if  true,  showed 
that  the  defendants  had  been  guilty  of  a  breach  of  trust ; 
that  they  had,  knowingly  and  designedly,  under  the  color 
or  excuse  of  the  judgment  in  the  Reynolds  action,  suffered 
a  misapplication  of  the  trust  funds,  as  the  plaintiffs  in 
these  actions  were  entitled  to  under  the  trust  created  by 
the  assignment  :  for  the  learned  judge  dismissed  the  com- 
plaint on  the  ground  that  the  judgment  in  the  Reynolds 
action  was  a  bar  to  the  actions,  and  that  the  judgment  in 
the  Reynolds  action  could  not  be  attacked  in  these  actions 
to  which  Reynolds  was  not  a  party. 

A  breach  of  trust,  in  equity,  creates  a  debt  in  favor  of 
the  cestui  que  trust.  (Fonblanque's  Eq.,  Book  2,  chap.  7,  sec. 
1,  and  note  6  ;  Vernon  agt.  Zandry,  Barnard's  Ch.  R.,  280  ; 
2  Jltkyn,  119.)  If  a  trustee  misapplies  the  funds  of  the 
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cestui  que  trust,  the  latter  may  either  take  the  security  or 
other  property  in  which  the  funds  have  wrongfully  been 
invested,  or  demand  judgment  of  the  trustee.  (Story's 
Eq.,  ^  11,  12  ;  Steele  agt.  Babcock,  1  Hill,  527.) 

In  case  of  a  misapplication  or  wrongful  disposition  of 
trust  funds  by  the  trustee,  the  cestui  quc  trust  may,  at  his 
election,  either  look  to  the  trustee  for  payment,  or  follow 
the  trust  funds  into  the  hands  of  any  party  or  parties 
taking  them,  with  notice  of  the  trust  and  of  such  misap- 
plication or  wrongful  disposition. 

Either  of  these  remedies  would  be  in  equity.  It  is  not 
clear  that  there  is  any  remedy  at  law  against  a  trustee 
for  a  breach  of  trust.  (See  Fonblanque's  Eq.,  note  6,  above 
cited.) 

The  judge  below  dismissed  the  complaint  in  these  ac- 
tions on  the  theory  that  the  actions  were  brought  to  set 
aside  the  judgment  in  the  Reynolds  action,  and  to  reach 
the  trust  funds,  or  so  much  thereof  as  the  plaintiffs  were 
entitled  to,  in  the  hands  of  the  parties  to  whom  it  had 
been  distributed  under  color  of  that  judgment.  He  was 
no  doubt  led  to  take  this  view  of  the  actions  from  the 
fact  that  the  complaints,  unnecessarily  and  improperly 
anticipating  the  defence,  attacked  the  judgment  in  Rey- 
nolds action.  Had  they  omitted  to  make  any  allusion  to 
the  Reynolds  action,  or  the  proceedings  and  judgment  in 
it,  but  had  simply  called  upon  the  defendants  to  account 
for  and  pay  over  the  dividends  to  which  the  plaintiffs 
were  entitled,  when  on  the  trial  the  defendants  came  to 
set  up  the  judgment  in  the  Reynolds  action  as  a  defence, 
I  do  not  doubt  that  the  judge  would  then  have  permitted 
the  plaintiff  to  prove  the  facts  stated  in  the  complaint  to 
show  that  that  judgment  was  obtained  by  collusion,  and 
was  nt  least  constructively  fraudulent. 

A  breach  of  trust  is  a  wrong,  and  a  constructive  fraud 
upon  the  cestui  que  trust.  A  trustee  canmot  take  advan- 
tage of  his  own  wrong,  by  setting  up  his  own  breach  of 
VOL.  XXV.  20 
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trust.  Hence  we  are  to  presume,  if  the  judge  below  had 
looked  upon  these  actions  simply  as  actions  to  compel  the 
defendants  to  account  as  trustees,  and  to  pay  to  the 
plaintiffs  the  dividends  or  proportions  of  the  trust  funds 
to  which  they  were  entitled,  that  upon  the  defendants 
showing  on  the  trial  that  the  trust  funds  had  been  dis- 
tributed or  disposed  of,  by  or  under  the  judgment  in  the 
Reynolds  action,  the  plaintiffs  would  have  been  permitted 
to  show  that  that  judgment  was  obtained  or  suffered  by 
collusion,  and  under  circumstances  which  showed  that 
such  distribution  or  disposition  of  the  trust  funds  as  to 
the  plaintiffs  was  a  breach  of  trust. 

It  is  plain  that  these  actions  should  be  looked  upon 
simply  as  actions  calling  upon  the  trustees  to  account 
and  pay  over. 

The  unnecessary  and  premature  allegations  in  the  com- 
plaints, as  to  the  Reynolds  action  and  judgment  in  it,  do 
not  alter  the  character  of  the  actions,  and  should  not 
prevent  the  plaintiffs  obtaining  the  relief  they  ask  for. 

It  is  true,  there  was  no  necessity  for  more  than  one 
action.  The  plaintiffs  might  have  joined  in  bringing  one 
action ;  or,  either  Kerr  &  Morgan,  or  Wilson  might  have 
brought  an  action  in  the  name  of  themselves  or  himself, 
and  all  other  creditors  similarly  situated. 

But  the  complaints  were  not  dismissed  for  any  defect 
in  their  frame  or  of  parties  plaintiff,  and  probably  any 
such  defect  was  no  ground  for  dismissal. 

My  conclusion  is,  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 


NEW  YORK  PRACTICE  REPORTS.  307 


In  the  matter  of  Naah. 


SUPREME  COURT. 
In  the  matter  of  LOUISA  NASH. 

The  city  judge  in  and  for  the  city  and  county  of  New  York    has  no  authority   or 
power  to  issue  a  writ  of  habeas  corpus. 

New  York  General  Term,  August,  1863. 

SUTHERLAND,  CLERKE  and  BARNARD,  Justices. 

THE  point  presented  by  this  case  was,  whether  Judge 
McCuNN,  as  city  judge,  had  the  right  to  issue  the  writ  of 
habeas  corpus.  The  relator  was  arrested  and  committed 
by  Judge  McCuNN,  on  the  charge  of  larceny.  She  was 
discharged  by  Judge  McCuNN,  and  on  appeal  to  the  su- 
preme court,  at  general  term,  the  right  of  the  city  judge 
to  issue  the  writ  of  habeas  corpus  was  denied. 

BARNARD,  Justice.  There  are  two  questions  presented 
in  this  case  :  one,  whether  the  city  judge  has  power  to 
issue  the  writ  of  habeas  corpus ;  and  the  other  whether,  if 
he  has  that  power,  he  has  made  a  correct  decision  in  dis- 
charging the  prisoner. 

The  power  depends  on  the  construction  to  be  given 
to  the  words  "judicial  powers"  contained  in  the  act  of 
1850,  creating  the  office  of  city  judge.  The  ^portion  of 
the  act  which  confers  on  the  city  judge  his  powers,  and 
defines  his  duties,  is  as  follows  :  "  All  judicial  powers 
vested  by  law  in  the  recorder  of  the  city  of  New  York 
are  hereby  conferred  on  such  city  judge;  and  said  city 
judge  shall  concurrently  with  said  recorder  perform  and 
discharge  all  judicial  duties  imposed  on  such  recorder." 
Now,  the  only  power  which  the  recorder  has  to  issue  a 
habeas  is  derived  from  the  statute,  making  him  a  supreme 
court  commissioner.  (2  R.  £,  p.  281,  §35.)  By  2d  R. 
S.,  p.  281,  ^  20,  a  supreme  court  commissioner  had  the 
duties  of  a  justice  of  the  supreme  court  at  chambers  under 
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certain  limitations  which  do  not  affect  this  question.  By 
the  habeas  corpus  provisions  application  for  the  writ  might 
be  made  to  any  officer  authorized  to  perform  the  duties 
of  a  justice  of  the  supreme  court  at  chambers.  (2  JJ.  S., 
p.  564,  §  37.)  Shortly  thus  :  any  officer  authorized  to 
perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers  might  issue  the  writ ;  a  supreme  court  commis- 
sioner was  authorized  to  perform  such  duties ;  the  re- 
corder was  a  supreme  court  commissioner,  and  by  virtue 
of  being  such  might  issue  the  writ.  It  follows  that  the 
power  and  authority  of  the  recorder  is  precisely  that  of 
a  supreme  court  judge  at  chambers.  It  will  now  be  con- 
sidered whether  there  is  any  distinction  betwen  the  term 
"  chambers"  and  the  term  "  vacation."  They  are,  in  fact, 
convertible  terms.  Everything  that  can  be  done  at  cham- 
bers can  be  done  in  vacation  ;  and,  on  the  other  hand, 
everything  that  can  be  done  in  vacation  can  be  done  at 
chambers.  There  can  be  no  distinction  made  where  the 
powers  and  duties  are  identically  the  same.  The  power 
of  the  recorder  to  issue  a  habeas  is  consequently  the  same 
as  that  of  a  supreme  court  judge  in  vacation.  In  the 
year  1810,  Chief  Justice  KENT,  in  the  case  of  Yates  agt. 
Lansing,  (5  John.  R.,  282,)  enunciated  the  doctrine  that 
the  allowance  of  the  writ  of  habeas  corpus  in  vacation  is 
not  a  judicial  act,  but  a  ministerial  one.  If  this  doctrine 
is  sound,  it  disposes  of  the  case.  Chief  Justice  KENT,  at 
the'  time  he  enunciated  the  doctrine,  had  in  view  that 
one  of  the  habeas  corpus  provisions  which  imposed  a  pen- 
alty for  refusing  to  issue  the  writ ;  and  he  appears  to 
base  the  doctrine  on  the  principle  that  when  a  statute 
imposes  the  performance  of  an  act  in  favor  of  a  party 
upon  a  petition  being  presented  drawn  in  conformity 
with  specific  directions  contained  in  the  statute  itself, 
and  prescribes  a  penalty  in  favor  of  the  party  for  a  re- 
fusal to  perform  the  act,  then  the  act  to  be  done  is  min- 
isterial and  not  judicial.  It  is  the  very  nature  of  a  judi- 
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cial  power  that  those  in  whom  it  may  be  vested  shall 
decide  and  act  according  to  their  honest  and  fair  judg- 
ment, without  being  liable  to  suitors  or  private  parties 
for  any  error  in  their  judgment ;  thus  giving  them  free 
and  uncontrolled  exercise  of  judgment.  If,  consequently, 
in  the  exercise  of  a  judicial  power,  they  refuse  to  perform 
an  act  or  commit  any  error  in  its  performance,  they  are 
completely  protected  from  being  called  to  account  by  a 
suitor  or  private  party.  If  the  penalty  given  by  the 
habeas  corpus  act  was  only  to  attach  in  cases  where  the 
writ  was  refused  when  it  was  legally  applied  for  in  the 
judgment  of  the  officer  to  whom  the  application  should 
be  made,  then  the  power  to  issue  the  writ  might  be  a 
judicial  one  ;  since  then  there  would  be  no  restriction  on 
the  exercise  of  the  officer's  judgment.  But  the  provision 
would  not  then  answer  the  end  intended,  as  there  could 
not,  in  any  case,  be  a  recovery  of  the  penalty.  The  pen- 
alty, however,  is  imposed  for  refusing  to  grant  the  writ 
when  legally  applied  for. 

If,  then,  the  officer  should  make  a  mistake  as  to  the 
writ  being  legally  applied  for,  he  would  be  liable  to  the 
penalty,  even  though  the  mistake  were  honestly  made. 
The  statute,  in  order  to  protect  the  officer,  has  clearly 
denned  the  prerequisites  in  order  to  obtain  the  writ.  It 
prescribes  a  petition  and  defines  with  particularity  its 
contents,  and  prescribes  what  persons  are  prohibited  from 
prosecuting  the  writ,  and  then  declares  that  the  writ 
shall  be  granted,  unless  it  appears  from  the  petition  or 
the  documents  accompanying  it,  that  the  party  applying 
is  among  those  prohibited  from  prosecuting. 

The  provisions  of  the  statute  are  so  framed  as  to  render 
it  scarcely  within  the  bounds  of  possibility  that  the  officer 
could  make  any  mistake  as  to  whether  the  prerequisites 
had  been  complied  with,  and  then  to  make  him  liable  in 
all  cases  to  the  penalty  for  a  refusal  to  issue  the  writ, 
unless  he  could,  when  sued,  make  it  appear  to  the  satis- 
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faction  of  the  court  before  which  the  case  should  be  tried, » 
that  the  writ  had  not  been  legally  applied  for.  The  pro- 
visions of  the  act  thus  deprive  the  officer  of  that  free 
exercise  of  judgment  which  is  an  essential  to  a  judicial 
power.  The  power  in  question  must  necessarily  be  min- 
isterial. True,  there  is  a  species  of  judgment  required  in 
seeing  whether  the  petition  contains  the  matters  pre- 
scribed by  the  statute.  But  it  is  the  same  species  of 
judgment  which  almost  every  ministerial  power  calls  for. 
It  is  the  same  kind  of  judgment  which  the  register  of 
deeds  is  required  to  exercise  in  ascertaining  whether  an 
acknowledgment  is  in  conformity  with  the  statute.  It 
will  scarcely  be  contended  that  the  duty  imposed  on  the 
register,  of  seeing  that  every  conveyance  has  been  duly 
proved  or  acknowledged,  vests  in  him  a  judicial  power. 

But  this  species  of  judgment  is  not  that  free  and  un- 
trammeled  exercise  of  judgment  which  appertains  and  is 
essential  to  a  judicial  power.  Nor  does  the  fact  that 
judges  and  courts  are  empowered  to  issue  the  writ  neces- 
sarily make  it  a  judicial  power  ;  for  there  can  be  no  doubt 
that  the  performance  of  an  act  clearly  ministerial  in  itself 
may  be  imposed  on  a  judge.  The  fact  that  a  judge  is 
selected  as  the  minister  to  perform  a  ministerial  act  can- 
not change  the  nature  of  the  act ;  that  will  remain  the 
same  as  if  a  coroner  or  constable  had  been  selected. 
There  is  no  reason  for  dissenting  from  the  principle  laid 
down  by  Chief  Justice  KENT. 

Having  thus  come  to  the  conclusion  that  the  power  of 
the  recorder  to  issue  a  habeas  is  ministerial,  it  follows 
that  it  does  not  pass  to  the  city  judge  under  the  term 
"judicial  powers." 

Upon  the  other  question,  the  commitment  is  in  the 
form  sanctioned  by  authority,  and  is  on  principle  amply 
sufficient. 

The  discharge  must  be  vacated  and  the  relator  re- 
manded on  the  temporary  commitment. 
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CLERKE,  J.  The  act  of  1850  (Laws  of  1850,  p.  388,  §  3) 
creating  the  office  of  city  judge  in  the  city  and  county  of 
New  York,  confers  upon  this  officer  all  judicial  powers 
vested  by  law  in  the  recorder  of  the  city  of  New  York, 
"  and,"  it  proceeds  to  say,  "  the  said  city  judge  shall  con- 
currently with  said  recorder  perform  and  discharge  all 
judicial  duties  imposed  upon  said  recorder."  I  will  not 
now  inquire  whether  this  act  confers  upon  the  city  judge 
any  other  judicial  powers  than  those  belonging  to  the 
court  of  general  and  special  sessions,  such  as  the  power 
to  hold  a  court  of  common  pleas,  &c.  But,  of  course, 
there  can  be  no  question  that  the  city  judge  shares  no 
other  powers  with  the  recorder  than  those  which  are  in 
the  strictest  sense  of  the  term  judicial. 

Is  the  power  to  issue  a  writ  of  Jiabeas  corpus,  to  inquire 
into  the  cause  of  a  person's  commitment,  detention  or 
restraint  of  liberty,  a  judicial  power  ?  Undoubtedly  it 
is  a  power  which  is  intimately  connected  with  the  admin- 
istration of  justice  ;  and  so  are  all  the  various,  powers 
possessed  and  exercised  by  the  numerous  officers  of  every 
court  of  justice.  The  issuing  of  many  writs  and  processes 
is  vested  in  clerks  and  prothonotaries,  and  the  power  is 
purely  ministerial.  No  power  is  judicial  that  does  not 
imply  discretion — the  right  to  grant  or  refuse,  according 
to  what  the  officer  deems  Bright  or  just,  and  in  conformity 
with  the  laws  of  the  land.  But  the  writ  of  habeas  corpus, 
whether  applied  for  in  or  out  of  court,  has  now  become  a 
writ  of  right  ;  and  "  if  any  court  or  officer,  authorized  to 
grant  writs  of  habeas  corpus,  shall  refuse  to  grant  such 
writ,  when  legally  applied  for,  every  member  of  such  court 
who  shall  have  assented  to  such  refusal,  and  every  officer, 
shall  severally  forfeit  to  the  party  aggrieved  one  thousand 
dollars."  (3  R.  S.,  5th  ed.,  885,  §  46.)  As  the  law  stood 
before  the  revision  of  1830,  when  the  application  was 
made  to  the  court,  the  members  were  not  liable  to  this 
penalty  ;  it  attached  only  to  those  judges  who  refused  to 
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grant  the  writ  in  "  the  vacation  time."  (1  R.  L.,  355,  §4.) 
Consequently,  in  Yates  agt.  Lansing,  (5  J.  R.,  282,)  the 
court  decided  that  when  the  application  was  made  to  the 
court  they  acted  judicially,  and  were  not  liable  to  the 
penalty ;  but  when  it  was  made  to  a  judge  in  vacation,  or 
out  of  court,  he  acted  ministerially  and  was  liable.  KENT, 
Ch.  J.,  says  :  "  The  penalty  to  which  the  chancellor  and 
judges  are  liable  is  mentioned  in  the  4th  section  of  the 
act,  and  that  is  given  against  them  by  name,  and  only 
for  their  refusal  in  the  vacation  time  to  allow  a  writ  of 
habeas  corpus  when  duly  applied  for.  The  chancellor  and 
judges  may  refuse  such  a  writ  at  their  discretion,  if  ap- 
plied for  in  term  time,  and  the  penalty  will  not  attach.  It 
is  only  when  they  refuse  in  a  ministerial  capacity  to  allow 
a  writ,  that  they  are  made  responsible.  The  allowance 
of  a  writ  in  vacation  is  not  a  judicial  act.  So  that,  if 
the  penalty  was  not  extended  to  the  court  by  the  revisors 
of  1830,  still  the  act  of  the  city  judge  in  issuing  a  writ 
of  habeas  corpus  would  not  be  a  judicial  act ;  it  would  be 
purely  ministerial.  At  no  time  since  the  act  of  1813 
could  a  judge  out  of  court  refuse  the  writ ;  and  therefore, 
in  allowing  it,  he  acted  in  a  mere  ministerial  capacity. 

The  act  of  1850,  creating  the  office  of  city  judge,  having 
conferred  on  him  only  the  judicial  powers  vested  in  the 
recorder,  he  cannot  exercise  powers  that  are  not  judicial, 
and  which  are  purely  ministerial.  In  doing  so,  he  at- 
tempts to  stretch  his  authority  beyond  the  limits  which 
the  statute  prescribes. 

The  proceedings  before  the  city  judge  should  be  set 
aside,  and  the  relator,  Louisa  Nash,  should  be  remanded 
on  the  temporary  commitment. 

NOTE. — The  Revised  Statutes  require,  on  an  application  for  a  writ  of  habeas 
corpus,  that  "  application  for  such  writ  shall  be  made  hy  petition,  signed  either  by 
the  party  for  whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  as  follows : 
1st.  To  the  supreme  court  during  its  sitting;  or,  2d.  During  any  term  or  vacation 
of  the  supreme  court,  to  any  one  of  the  justices  of  the  supreme  court,  or  any  officer 
who  may  be  authorized  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
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chambtrs,  being  or  residing  within  the  county  where  the  prisoner  is  detained ;  or  if 
there  be  no  such  officer  within  i uch  county,  or  if  he  be  absent,  or  for  any  cause  be 
incapable  of  acting,  or  have  refused  to  grant  such  writ,  then  to  some  officer  baring 
such  authority,  residing  in  any  adjoining  county."  (3  R.  S.}  bth  ed.,  p.  883.) 

The  principal  question  would  seem  to  be,  whether  the  city  judge  is  a  tuprtme 
court  commissioner  I  If  that  question  U  settled  in  the  affirmative,  it  would  appear 
that  he  has  not  only,  as  one  of  the  proper  officers  designated  by  statute,  the  power 
and  authority  to  issue  the  writ  of  habeas  corpus,  but  is  liable  to  the  penalty  of 
$1,000,  provided  by  statute,  for  refusing  to  issue  it  when  legally  applied  for. 

It  is  stated  in  the  above  leading  opinion,  that  "  the  only  power  which  the  recorder 
of  the  city  of  New  York  has  to  issue  a  habeas,  is  derived  from  the  statute  making 
him  a  supreme  court  commissioner."  Again,  the  court  say:  '•'  The  power  of  the 
recorder  to  issue  a  habeas  is  consequently  the  same  as  that  of  a  supreme  court  judge 
in  vacation."  It  is  conceded  and  settled,  then,  that  the  recorder  is,  by  virtue  of 
the  statute,  a  supreme  court  commissioner,  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  in  vacation.  Now,  does  not  the  statute 
of  I860,  creating  the  office  of  city  judge,  also  make  that  officer  a  supreme  court  com- 
missioner, and  give  him  authority  to  perform  the  duties  of  a  justice  of  the  supreme 
court  at  chambers,  equally  with  the  recorder  ?  The  statute  says :  "  All  judicial 
powers  vested  by  law  in  the  recorder  of  the  city  of  New  York  are  hereby  conferred 
on  such  city  judge,  and  said  city  judge  shall  concurrently  with  said  recorder  per- 
form and  discharge  all  judicial  duties  imposed  on  such  recorder."  And  among  the 
judicial  powers  and  duties  imposed  on  the  recorder  by  law.  are  those  of  supreme 
court  commissioner.  The  office  of  a  supreme  court  commissioner  is  a  judicial 
office — not  ministerial.  Of  course,  the  incumbent  of  that  office  is  a  judicial  officer. 
The  object  and  intent  of  the  act  of  1850  is  undoubtedly  to  make  the  city  judge  co- 
equal with  the  recorder  in  power  and  authority  as  a  judicial  officer,  and  the  language 
of  the  act  is  well  expressed  to  carry  out  that  object  and  intent.  It  is  difficult  to  see 
what  authority  the  city  judge  has  to  perform  any  duty  under  the  act  of  1850,  which 
the  recorder  is  bound  to  perform,  (and  he  can  perform  no  other,)  if  the  duties  of 
supreme  court  commissioner  are  excluded. 

It  is  said,  that  because  the  act  of  issuing  a  writ  of  habeas  corpus  by  a  supreme 
court  commissioner  is  a  ministerial  and  not  a  judicial  act,  and  as  only  judicial 
powers  were  conferred  on  the  city  judge,  and  that  this  ministerial  power  did  not 
pass  to  the  city  judge  under  the  term  "  judicial  powers,"  therefore  the  city  judga 
had  no  power  to  issue  the  writ.  If  what  we  have  above  been  endeavoring  to  esta- 
blish is  true,  to  wit :  that  the  city  judge  is  a  supreme  court  commissioner  equally 
with  the  recorder,  his  power  to  issue  the  writ  is  coextensive  with  that  of  the  recorder. 
Why  has  the  recorder  the  power  to  perform  this  ministerial  act  ?  The  power  is  not 
conferred  upon  him  in  terms.  It  must  be  because  it  is,  as  in  all  cases  of  the  exer- 
cise of  judicial  power,  an  incident  to  the  effectual  carrying  out  of  the  judicial  power* 
of  a  judicial  officer. — REP. 
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SUPREME  COURT. 

BOSTWICK  &  DE  MOTT  agt.  THE  BANK  OF  MUTUAL 
REDEMPTION. 

Where  a  firm  of  brokers  had  an  agreement  with  a  bank,  that  the  bank  should 
receive  the  bills  which  they  deposited,  and  send  them  to  the  bank  of  redemption 
as  agents  of  the  firm ;  and  the  bank  was  not  to  count  the  money,  but  simply  to 
receive  the  packages  and  send  them  through  to  the  bank  of  redemption,  and  in  no 
event  to  be  responsible  for  any  loss,  miscount  or  counterfeit  bills ;  and  that  when 
a  deposit  was  made,  the  firm  had  a  right  to  draw  against  the  amount,  and  allowed 
and  paid  to  the  bank  at  the  time  of  each  deposit  a  certain  rate  of  discount, 

Held,  in  an  action  by  the  firm  against  the  bank  of  redemption,  to  recover  a  certain 
amount  of  money  which  the  latter  had  returned  short  in  plaintiffs'  package  to  the 
bank  which  acted  as  plaintiffs'  agent,  that  it  was  error  to  nonsuit  the  plaintiffs 
on  the  ground  that  the  action  should  have  been  brought  in  the  name  of  the  agent 
bank,  and  was  not  brought  in  the  name  of  the  real  party  in  interest. 

It  having  been  proven  on  the  trial  that  before  the  commencement  of  the  action  the 
agent  bank  returned  to  the  plaintiffs  the  package  as  received  by  them,  and  that 
the  plaintiffs  paid  the  bank  the  deficiency,  it  was  sufficient  to  submit  to  the  jury 
the  question  whether  the  agent  bank  had  not,  by  returning  the  package  as  soon 
as  the  mistake  was  discovered,  refused  to  accept  the  same  under  the  contract,  and 
if  so,  whether  the  title  was  not  still  in  the  plaintiffs. 

New  York  General  Term,  May,  1862. 

INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 

THIS  was  an  action  to  recover  of  the  defendant  (a  bank 
in  Boston)  $300  in  bills  of  eastern  banks  sent  to  that 
bank  by  the  plaintiffs,  a  firm  of  brokers  in  this  city, 
through  the  Park  Bank  for  redemption.  The  action  was 
brought  to  trial  at  the  November  circuit,  1860,  before 
SUTHERLAND,  J.,  and  a  jury.  The  package,  containing 
$68,763,  was  composed  of  divers  smaller  packages  received 
by  the  Park  Bank  from  different  banks  and  individuals, 
and  by  that  bank  put  up  together  in  one  package  without 
counting  it,  and  sealed  up  in  a  bag  and  forwarded  by 
KLngsley's  express  to  the  defendant's  bank  at  Boston. 
The  package  was  delivered  and  receipted  for  as  the  sum 
of  $68,763.  The  defendant,  after  counting  the  various 
packages,  insisted  that  the  package  from  the  office  of  the 
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plaintiffs,  receipted  for  as  containing  the  sum  of  $6,900, 
was  $300  short  ;  in  other  words,  that  there  was  in  fact 
but  $6,600  in  said  package,  and  that  the  receipt  given 
by  them  was  given  upon  the  mistaken  supposition  that  it 
contained  $6,900. 

The  plaintiffs  on  the  trial  proved  the  counting  of  the 
said  package  by  three  or  four  different  persons,  and  that 
in  fact  it  contained  $6,900.  They  further  proved  that 
the  bills  had  then  been  done  up  in  a  package,  and  that  it 
was  not  thereafter  opened  or  disturbed  until  it  was  de- 
livered at  the  counter  of  the  defendant's  bank. 

Upon  the  cross-examination  of  one  of  the  plaintiffs,  (De 
Mott,)  he  testified  that  his  firm  were  depositors  at  the 
Park  Bank  ;  that  they  had  a  right  to  draw  against  the 
$6,900  ;  that  his  firm  allowed  the  Park  Bank  a  certain 
rate  of  discount,  and  that  they  paid  such  discount  at  the 
time  the  deposit  was  made  ;  that  the  deposit  was  passed 
to  the  credit  of  the  plaintiffs,  and  that  the  plaintiffs  had 
a  right  to  draw  against  it  the  next  day. 

On  his  further  re-direct  examination  he  said  that  the 
arrangement  under  which  the  money  was  deposited  was 
entered  into  by  his  partner  Bostwick,  and  not  by  himself. 
The  plaintiff  Bostwick  testified  that  he  made  the  arrange- 
ment with  the  Park  Bank,  under  which  the  bills  in  ques- 
tion were  sent  ;  that  said  contract  was,  that  the  bank 
would  receive  said  bills  and  send  them  through  to  the 
Bank  of  Mutual  Redemption  as  agents  for  said  firm,  and 
that  the  Park  Bank  was  not  to  count  the  money,  but 
simply  to  receive  the  packages  and  send  them  through  to 
the  Bank  of  Mutual  Redemption,  and  in  no  event  to  be 
responsible  for  any  loss,  miscount,  or  counterfeit  bills  ; 
that  subsequent  to  sending  the  bills  in  question,  and  be- 
fore the  commencement  of  this  suit,  his  firm  had  settled  , 
all  accounts  with  the  Park  Bank,  and  that  said  Park  Bank 
had  accounted  for  the  money  as  $6,600,  leaving  the  said 
plaintiffs  to  pursue  their  remedy  against  the  defendant 
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for  the  remaining  $300.  In  this  statement  he  was  fully 
corroborated  by  the  teller  of  the  Park  Bank,  who  also 
testified  that  the  Park  Bank  had  no  claim  against  any 
one  for  the  money  in  question. 

When  the  plaintiffs  rested,  the  defendant's  counsel 
moved  to  dismiss  the  complaint  on  the  ground  that  the 
action  was  not  brought  in  the  name  of  the  real  party  in 
interest ;  that  it  should  have  been  brought  in  the  name 
of  the  Park  Bank.  The  court  decided  that  the  objection 
was  well  taken,  and  dismissed  the  complaint. 

Plaintiffs'  counsel  applied  to  the  court  to  settle  the 
exception  on  the  spot,  and  sign  the  same  as  required  by 
the  statute. 

The  court  at  length  settled  the  exception  as  follows  : 
"  The  complaint  dismissed  on  the  ground  that  the  plain- 
tiffs have  shown  no  right  to  bring  the  action."  From  this 
the  plaintiffs  appealed. 

Upon  the  argument  at  the  general  term  the  court  in- 
quired of  the  defendant's  counsel  whether  the  court  at 
circuit  dismissed  the  complaint  on  the  ground  that  the 
action  was  not  brought  in  the  name  of  the  real  party  in 
interest,  and  that  it  should  have  been  brought  in  the 
name  of  the  Park  Bank  ;  and  whether  that  was  the  mean- 
ing of  the  exception  as  settled  by  the  judge  who  tried  the 
cause.  To  which  the  defendant's  counsel  replied  that 
it  was. 

I.  T.  WILLIAMS,  for  plaintiffs. 
C.  E.  SOULE,  for  defendant. 

By  the  court,  INGRAHAM,  P.  Justice.  The  evidence  in 
this  case,  we  think,  showed  facts  sufficient  as  to  the  plain- 
tiffs' title,  to  let  the  case  go  to  the  jury. 

It  was  proven  that  the  Park  Bank  agreed  with  the 
plaintiffs  to  take  their  packages  without  being  responsible 
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for  the  count,  and  pass  them  unopened  to  the  defendant, 
and  that  this  package  was  sent  under  that  arrangement. 

It  was  proved,  also,  on  cross-examination  of  another 
witness,  that  the  Park  Bank  charged  a  rale  of  discount 
on  bills  deposited  as  these  were,  and  that  plaintiffs  were 
allowed  to  draw  on  the  amount  deposited  for  transmis- 
sion, and  the  deposit  passed  to  the  plaintiffs'  credit  by 
the  Park  Bank,  and  if  the  package  was  short  the  plain- 
tiffs were  to  make  it  up. 

It  was  also  proven  that  before  the  commencement  of 
this  action,  the  Park  Bank  returned  to  the  plaintiffs  the 
package  as  received  by  them,  and  that  the  plaintiffs  paid 
the  bank  the  deficiency.  These  facts  were  sufficient  to 
submit  to  the  jury  the  question  whether  the  Park  Bank 
had  not,  by  returning  the  package  as  soon  as  the  mistake 
was  discovered,  refused  to  accept  the  same  under  the  con- 
tract, and  if  so,  whether  the  title  was  not  still  in  the 
plaintiffs. 

It  could  hardly  be  said  to  be  erroneous  if  the  jury  had 
been  so  instructed  as  matter  of  law.  The  nonsuit  was 
improperly  granted,  and  the  judgment  must  be  reversed. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 


COURT  OF  APPEALS. 

JAMES  H.  SMITH  and  MARY  J.  ROBINSON,  administrators, 
&c.  of  ROBERT  M.  SEYMOUR,  WILLIAM  W.  FORSYTH  and 
EDMUND  A.  ROBINSON,  deceased,  respondents  agt.  SILAS 
MARVIN  and  SAUDIS  ALLLN,  appellants. 

An  agreement  is  not  per  se  vsvriou*  by  which  a  commission  merchant  is  to  be  paid 
or  to  have  five  per  cent,  commission,  besides  interest,  for  accepting  and  paying 
drafts  drawn  upon  him  by  a  person  owning  property  gent  to  such  merchant  for  sale 
on  commission,  and  for  the  sale  of  which  he  receives  a  further  commission  of  fire 
per  cent. 
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Whether  such  an  agreement  is  usurious  is  a  question  of  fact,  to  be  decided  by  proof, 
•whether  the  five  per  cent,  commission  was  intended  as  a  mere  shift  to  cover  a 
usurious  premium  for  the  use  of  the  money  advanced  in  paying  the  drafts,  or  as 
a  just  and  reasonable  compensation  for  the  trouble  and  expense  the  merchant  is 
put  to  in  accepting  and  paying  the  drafts.  • 

But  if  such  advances  are  made  pursuant  to  a  usurious  agreement,  and  the  drawer  of 
the  drafts  subsequently  sends  property  to  the  merchant,  who  sells  the  same  on 
commission,  and  with  the  net  proceeds  thereof  repays  himself  such  advances,  and 
the  drawer  of  the  drafts  and  owner  of  the  property  is  furnished  with  a  statement 
of  the  merchant's  account  with  him,  showing  the  repayment, — such  repayment  of 
the  advances  is  to  be  deemed  to  have  been  voluntarily  made  by  the  drawer  of  the 
drafts  and  owner  of  the  property,  if  he  does  not  object  to  such  application  of  the 
proceeds  of  his  property  within  a  reasonable  time  after  receiving  the  statement  of 
the  account  showing  such  application. 

Contracts  affected  by  usury  are  not  so  utterly  void  but  that  they  may  be  ratified ; 
and  therefore  if  a  borrower  repay  a  loan  which  he  might  have  avoided  for  usury, 
he  cannot  recover  the  money  back  again. 

He  may,  however,  under  our  statute,  recover  back  the  excess  which  he  has  paid 
beyond  the  legal  interest,  if  he  bring  his  action  within  one  year  after  paying  the 
same. 

It  seems,  he  may  still  recover  back  such  excess,  at  common  law,  at  any  time  within 
six  years  after  paying  it. 

June  Term,  1863. 

THIS  was  a  suit  in  chancery  that  was  commenced  before 
the  chancellor  in  the  year  1843,  by  Robert  Seymour,  Ed- 
mund A.  Robinson  and  William  W.  Forsyth,  who  were 
commission  merchants  and  did  business  at  the  city  of 
Albany,  in  the  firm  name  of  "  Seymour,  Forsyth  &  Co.," 
against  the  defendants,  who  did  business  at  Watertown, 
in  the  county  of  Jefferson,  and  at  the  city  of  Oswego,  as 
partners  in  the  name  of  "  Marvin  &  Allen,"  for  an  ac- 
counting between  such  firms  and  the  defendants,  and  two 
previous  firms  represented  by  Seymour,  Forsyth  &  Co., 
from  some  time  in  the  year  1838,  and  to  recover  a  balance 
the  last  named  firm  claimed  was  due  them  from  the  de- 
fendants. 

Robert  M.  Seymour  was  a  member  of  all  the  firms  rep- 
resented by  the  original  complainants,  Seymour,  Forsyth 
&  Co.  The  first  of  those  firms  was  composed  of  Seymour 
and  David  Wood,  and  did  business  at  Albany  from  some 
time  in  the  year  1838  until  the  first  day  of  April,  1841, 
when  Edmund  A.  Robinson  became  a  member  thereof. 
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This  was  the  second  firm,  and  it  did  business  at  Albany 
in  the  name  of  Seymour,  Wood  &  Co.,  until  the  26th  day 
of  November,  1841,  when  Wood  died,  and  the  firm  busi- 
ness was  continued  by  the  survivors  until  the  first  day  of 
January,  1842,  when  Forsyth  became  a  member  of  such 
firm.  This  was  the  third  firm,  and  the  one  that  brought 
this  suit. 

The  second  firm  succeeded  to  the  business  and  assumed 
the  liabilities  of  the  first,  and  the  third  one  succeeded  to 
the  business  and  assumed  the  liabilities  of  the  second. 

The  business  of  these  three  firms  was  that  of  commis- 
sion merchants.  They  received  wool  and  sheepskins  from 
the  defendants  from  some  time  in  the  year  1838  until 
some  time  in  the  year  1842,  and  made  advances  thereon 
and  sold  such  wool  and  sheepskins  (except  some  which 
were  unsold  at  the  time  this  suit  was  commenced)  as 
commission  merchants,  for  the  defendants ;  and  they 
made  statements  from  time  to  time  of  the  accounts  be- 
tween them  and  the  defendants,  which  they  sent  to  the 
latter. 

The  defendants  purchased  the  wool  and  sheepskins  at 
and  near  Watertown  and  Oswego,  and  from  time  to  time 
consigned  the  same  to  the  firms  represented  by  the  plain- 
tiffs at  Albany  for  sale  on  commission  ;  and  on  account 
thereof  the  defendants  drew  drafts  from  time  to  time  on 
such  firms,  which  were  accepted  and  paid  by  them. 

The  above  mentioned  statements  sent  to  the  defend- 
ants, and  which  they  received,  showed  balances  due  from 
them  as  follows : 

December  31,  1838 $6,202  20 

May  14,  1839 847  19 

January  1,  1840 1,491  94 

August  1,  1840 ,  ..     2,072  67 

December  31,  1840 11,608  64 

March  31,  1841 12,225  44 

September  11,  1841 3,628  75 
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January  1,  1842 $10,179  88 

September  5,  1842 13,835  10 

After  the  last  mentioned  date,  and  prior  to  the  first 
day  of  January,  1843,  the  original  complainants  sold  wool 
and  sheepskins  of  defendants  to  the  amount  of  $1,465.58, 
and  when  they  commenced  this  suit  in  March,  1843,  they 
claimed  a  balance  was  due  them  from  the  defendants  of 
$7,109.58,  subject  to  be  reduced  by  the  sale  of  the  wool 
and  sheepskins  the  complainants  had  in  their  possession 
belonging  to  the  defendants,  which  had  not  been  sold, 
and  which  the  complainants  offered  in  their  bill  to  take 
at  the  market  price,  and  which  they  subsequently  sold 
before  any  accounting  was  had  in  the  suit. 

Among  the  defences  set  up  in  the  answer  was  that  of 
usury,  which  defence  was  predicated  upon  an  agreement 
dated  the  18th  day  of  February,  1840,  signed  by  Seymour 
&  Wood,  in  the  words  and  figures  following,  viz  : 

"  Terms.  First.  On  condition  we  have  the  selling  of 
all  your  wool  and  skins,  we  will  do  it  at  a  commission  of 
five  per  cent.,  including  all  charges  except  such  as  we 
pay  out. 

"  Second.  We  will  advance  or  accept  in  two- thirds  the 
value  of  the  property  put  in  our  hands. 

"  Third.  We  now  advance  $2,OOQ  in  cash,  for  ninety 
days,  at  five  per  cent,  commission. 

"  Fourth.  No  drafts  to  be  made  on  property  short  of 

1  at  3  months,  from  20th  February,  say $1,000  00 

1  at  4  "  20th  February,  say 2,00000 

1  at  4  "  1st  March,  say 1,000  00 

I,at4  "  15th  March,  say 1,00000 

1  at  4  "  1st  April,  say 1,00000 


$6,000  00 

"  Fifth.  When  your  drafts  fall  due  (if  not  put  in  funds) 
we  are  at  liberty  to  sell  the  property  at  the  market  price 
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to  meet  the  same,  or  if  we  advance  the  money  to  pay  the 
same,  charge  five  per  cent,  on  such  advances. 

"  February  18th,  1840.  SEYMOUR  &  WOOD." 

Seymour  &  Wood  advanced  to  the  defendants,  under 
the  above  agreement,  the  sum  of  $8,574.66,  between  the 
date  thereof  and  the  first  day  of  August,  1840;  which 
advances  were  charged  to  the  defendants  in  the  account 
rendered  to  them  under  the  last  mentioned  date,  and  by 
which  account  a  balance  of  $2,072.67  appeared  to  be 
due  from  the  defendants  to  Seymour  &  Wood.  In  that 
account  the  defendants  were  credited  with  the  net  re- 
ceipts from  sales  of  wool  and  sheepskins,  amounting  to 
$13,825.75  ;  and  between  the  18th  day  of  February  and 
the  time  of  rendering  such  account,  Seymour  &  Wood  had 
paid  out  other  moneys  for  the  defendants,  amounting  to 
about  $2,500,  which  was  included  in  that  account. 

The  defendants  acquiesced  in  that  account,  as  well  as 
the  others  rendered,  until  a  short  time  prior  to  the  com- 
mencement of  this  suit. 

The  complainants  put  in  a  replication  to  the  answer. 

The  suit  was  transferred  from  the  court  of  chancery  to 
the  supreme  court  in  1847. 

It  is  unnecessary  to  notice  any  of  the  proceedings  or 
decisions  in  this  suit  until  it  was  referred  to  Azor  Taber, 
Esq.,  to  restate  the  accounts  in  1854.  He  stated  the 
accounts  and  made  his  report,  in  which  he  charged  the 
defendants  with  the  $8,574.66  advances  made  under  the 
agreement  of  February  18,  1840,  and  which  they  claimed 
he  should  reject  as  usurious  ;  and  he  found  due  the  com- 
plainants from  the  defendants  $738.45,  with  interest  from 
the  first  day  of  January,  1846.  The  defendants  excepted 
to  that  part  of  the  report  which  charged  them  with  the 
$8,574.66.  The  case  was  afterwards  brought  to  a  hear- 
ing at  a  special  term  of  the  supreme  court,  where  said 
$8,574.66  was  rejected  as  usurious,  and  a  decree  made  in 
favor  of  the  defendants  for  $19,902.99. 
VOL.  XXV.  21 
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The  complainants  appealed  therefrom  to  the  general 
term  of  the  supreme  court  in  the  fifth  district,  where  the 
judgment  of  the  special  term  was  reversed,  and  a  judg- 
ment was  rendered  against  the  defendants  for  $738.45, 
with  interest,  according  to  the  report  of  Mr.  Taber,  and 
costs.  The  defendants  appealed  from  the  general  term 
to  this  court. 

The  original  complainants  died  during  the  progress  of 
the  action,  and  the  present  respondents,  who  are  their 
administrators,  were  substituted  in  their  places. 

JOHN  H.  REYNOLDS,  for  respondents. 
GEORGE  F.  COMSTOCK,  for  defendants. 

BALCOM,  J.  The  controlling  point  in  the  case  is, 
whether  the  defendants  were  properly  charged  by  the 
referee  with  the  $8,574.66  advances  the  firm  of  Seymour 
&  Wood  made  upon  the  wool  and  sheepskins,  under  the 
agreement  of  February  18,  1840. 

By  this  agreement  Seymour  &  "Wood  were  to  have  a 
commission  of  five  per  cent,  for  selling  the  wool  and  sheep- 
skins consigned  to  them,  over  and  above  the  charges  they 
should  pay  out,  and  also  five  per  cent,  commission  on  the 
advances  they  should  make  upon  such  property,  besides 
interest  on  such  advances. 

The  defendants'  .counsel  insists  that  the  provision 
allowing  Seymour  &  Wood  five  per  cent,  commission  on 
such  advances,  besides  interest  thereon,  rendered  the 
agreement  usurious  and  void  in  all  its  parts.  But  I  am 
of  the  opinion  he  is  mistaken  in  this,  and  that  the  agree- 
ment is  not  per  se.  usurious. 

In  Trotter  Sf  Douglass  agt.  Curtis,  (19  John.,  160,)  the 
plaintiffs  charged  a  commission  of  two  and  a  half  per 
cent,  on  the  amount  of  money  they  advanced  to  meet  the 
defendant's  drafts  when  he  failed  to  send  them  produce 
in  time,  and  interest  on  the  items  charged  in  their 
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account  from  the  time  they  became  due.  And  Chief  Jus- 
tice SPENCER,  in  delivering  the  opinion  of  the  court,  said  : 
"  There  is  no  pretence  for  saying  that  the  commission 
charged  by  the  plaintiffs  for  accepting  and  paying  the 
defendant's  drafts  when  the  plaintiffs  had  not  funds  in 
their  hands  belonging  to  the  defendant,  out  of  which 
to  pay  the  drafts  when  due,  was  usurious."  In  Nourse 
agt.  Prime,  (7  John.  Ch.  R.,  77,)  Chancellor  KENT  said  : 
"  Whether  the  commission  for  procuring  the  stock  from 
Philadelphia  was  high  or  low,  was  a  question  for  the  par- 
ties to  settle  by  their  agreement;"  also,  that  "there 
must  be  an  unlawful  or  corrupt  intent  confessed  or  proved 
before  we  can  pronounce  a  transaction  to  be  usurious." 
(See  Condit  agt.  Baldwin,  21  JV.  Y.  R.,  221.)  In  Suydam 
agt.  Earth,  (10  Paige,  94,)  Chancellor  WALWORTH  said : 
"  It  is  not  per  se  usurious  for  an  agent  or  factor  to  agree 
for  a  reasonable  commission,  to  be  paid  by  the  principal, 
for  accepting  and  paying  bills  with  funds  furnished  by 
the  latter;"  also  that  "if  the  agreement,  by  its  terms, 
contemplated  an  advance  of  money  to  pay  the  bills  when 
they  became  due,  so  that  they  should  not  be  returned 
protested  if  the  drawers  did  not  furnish  the  means  of 
paying  them  at  the  day,  it  would  still  be  a  question  of 
fact,  to  be  decided  by  proof,  whether  two  and  a  half  per 
cent,  was  intended  as  a  mere  shift  to  cover  a  usurious 
premium  on  such  advances,  or  as  a  compensation  for  the 
trouble  and  expense  of  accepting  and  paying  the  bills  by 
the  complainants,  as  the  agents  of  the  drawers."  In  Suy- 
dam and  others  agt.  Norton  and  others,  (4  Hill,  211,)  the 
agreement  was  this  :  "  It  is  also  mutually  understood  and 
agreed  that  all  the  produce  sent  to  New  York  by  Norton, 
Bartle  &  McNeil,  except  lumber,  shall  be  sent  to  Snydam, 
Suge  and  Co.,  for  sale  on  commission ;  that  they  shall  at 
all  times  be  put  in  funds  for  their  liabilities  by  the  time 
they  become  due;  and  that  they  shall  be  entitled  to  two 
and  a  half  per  ceut.  commission  on  all  acceptances  or 
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advances  met  otherwise  than  with  produce.  It  is  under- 
stood that  Suydam,  Sage  &  Co.  are  to  accept  at  all  .times 
to  the  amount  of  $20,000  ;  that  flour  and  other  produce 
in  their  hands  shall  be  considered  as  money  at  the  market 
price,  unless  limited  or  ordered  held  for  higher  prices. 
It  is  also  further  agreed,  that  at  the  expiration  of  each 
and  every  year,  all  the  liabilities  and  advances  of  the 
said  Suydam,  Sage  &  Co.,  for  Norton,  Bartle  &  McNeil, 
shall  be  paid  up,  and  the  account  balanced  by  the  said 
Norton,  Bartle  &  McNeil  ;"  and  in  an  action  by  Suydam, 
Sage  &  Co.,  to  recover  the  sum  advanced  upon  one  of  the 
drafts  of  Norton,  Bartle  &  McNeil,  drawn,  accepted  and 
paid  under  such  agreement,  with  interest  and  two  and  a 
half  per  cent,  commission,  a  majority  of  the  court  held 
that  the  transaction  was  not  necessarily  usurious.  The 
proof  in  that  case,  that  the  charge  of  a  commission  on 
such  advances  was  customary  among  merchants  engaged 
in  similar  business,  cannot  be  regarded  as  controlling  the 
decision;  for  if  the  transaction  was  usurious  no  custom 
could  have  made  it  lawful. 

The  advances  in  this  case  having  been  made  by  Sey- 
mour &  Wood  in  doing  the  business  entrusted  to  them 
by  the  defendants,  it  was  a  question  of  fact  whether  the 
agreement  for  and  charge  of  five  per  cent,  commission  on 
such  advances  rendered  the  transaction  usurious.  (See 
Ketchum  agt.  Barber,  4  Hill,  224  ;  S.  C,,  1  id.,  444  ;  Dry 
Dock  Bank  agt.  American  Life  Ins.  and  Trust  Co.,  3  Corns., 
344.) 

In  Martin  agt.  Feeter,  (8  Wend.,  533,)  Chief  Justice  SAV- 
AGE said :  "  Usury  is  a  defence  which  must  be  strictly 
proved,  and  the  court  will  not  presume  a  state  of  facts  to 
sustain  that  defence,  where  the  instrument  is  consistent 
with  correct  dealing."  (See  Sizer  agt.  Miller,  I  Hill,  227  ; 
Merritt  agt.  Benton,  10  Wend.,  117  ;  2  Kern.,  223  ;  2  Hill, 
635.) 

The  defendants  did  not  give  any  evidence  in  this  case 
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to  show  that  the  commission  agreed  to  be  paid  and 
charged  upon  the  advances  was  unreasonable  or  more 
than  a  just  compensation  for  the  trouble  and  expense 
Seymour  &  Wood  were  put  to  in  doing  the  business,  aside 
from  the  direct  commission  they  had  for  selling  the  wool 
and  sheepskins  ;  and  as  the  supreme  court  held  that  the 
transaction  was  not  usurious,  the  fact  is  conclusively  set- 
tled that  the  commission  on  the  advances  was  not  a  shift 
or  device  to  cover  a  usurious  premium  thereon,  and  we 
must  so  hold. 

But  if  it  were  conceded  that  these  advances  were  made 
upon  a  usurious  agreement,  I  am  of  the  opinion  they  were 
properly  charged  to  the  defendants  by  the  referee ;  for 
the  reason  that  such  advances  were  voluntarily  paid  by 
them  to  Seymour  &  Wood  more  than  two  years  prior  to 
the  time  the  defendants  first  claimed  the  same  were 
tainted  with  usury.  When  Seymour  &  Wood  sold  wool 
and  sheepskins  belonging  to  the  defendants,  they  applied 
the  avails  thereof  to  the  payment  of  such  advances  until 
the  same  were  fully  paid,  as  they  had  the  right  to  do,  so 
long  as  the  defendants  did  not  object.  (See  Van  Rensse- 
laer's  Executors  agt.  Roberts,  5  Denio,  470  ;  Jillen  agt.  Cul- 
ver, 3  Denio,  284.)  In  the  account  stated  and  rendered 
by  Seymour  &  Wood  to  the  defendants,  August  1,  1840, 
the  latter  were  charged  with  all  the  advances  in  dispute, 
and  the  commissions  thereon,  and  credited  with  $13,825.75 
net  receipts  of  sales  of  wool  and  sheepskins,  and  they 
acquiesced  in  that  account ;  and  the  defendants  were  sub- 
sequently furnished  with  other  statements  of  the  accounts 
between  them  and  the  firm  of  Seymour  &  Wood  and  their 
successors  in  business,  showing  that  such  advances,  inte- 
rest and  commissions  thereon  were  paid — in  which  state- 
ments the  defendants  acquiesced  until  it  was  too  late  for 
them  to  raise  any  unconscionable  objections  to  the  same. 
They  were  bound  to  object  to  the  correctness  of  the  ac- 
counts rendered  to  them,  within  a  reasonable  time  after 
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they  received  the  same,  which  they  did  not  do.  (See  Lock- 
-wood  agt.  Thome,  1  Kern.,  170;  S.  C.,  18  JV*.  Y.  R.,  285.) 
In  Dix  agt.  Van  Wyck,  (2  Hill,  522,)  BRONSON,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said  :  "  Contracts  affected 
by  usury  are  not  so  utterly  void  but  that  they  may  be 
ratified  ;  and  therefore  if  a  borrower  repay  a  loan  which 
he  might  have  avoided  for  usury,  he- cannot  recover  the 
money  back  again  ;  though  under  our  statute  he  may  re- 
cover the  excess  which  has  been  paid  beyond  the  legal 
interest." 

The  borrower  may  bring  an  action,  under  the  statute, 
to  recover  back  usury  paid  to  the  lender,  within  one  year 
after  paying  the  same,  (1  R.  S.,  772,  §  3 ;)  or  at  common 
law  at  any  time  within  six  years  after  paying  it.  (Wheaton 
agt.  Hibbard,  20  John.,  290  ;  2  Seld.,  115.) 

I  am  aware  that  it  has  sometimes  been  asserted  that  a 
usurious  agreement  is  incapable  of  ratification.  (See  5 
Denio,  236.)  But  the  assertion  is  not  strictly  true  ;  for 
when  a  usurious  loan  is  voluntarily  paid,  the  contract  is 
certainly  ratified,  except  as  to  the  unlawful  interest, 
which,  as  has  been  seen,  may  be  recovered  back. 

The  defendants'  counsel  insists  that  the  payment  of  the 
advances  in  this  case,  if  they  are  to  be  regarded  as  paid, 
was  not  voluntary.  He  relies  mainly  upon  the  decision 
in  Mumford  agt.  American  Life  and  Trust  Co.,  (4  Corns.,  463,) 
to  sustain  this  position.  But  all  that  was  said  in  that 
case  was,  that  the  payment  of  a  usurious  loan  is  not  vol- 
untary, if  obtained  by  the  lender  out  of  collateral  securi- 
ties in  his  hands  without  the  concurrence  of  the  borrower, 
whereas  in  this  the  defendants  voluntarily  placed  the 
wool  and  sheepskins  in  the  hands  of  Seymour  &  Wood 
after  the  contract  for  the  advances  was  made,  and  the 
latter  sold  such  wool  and  skins  with  the  concurrence  of 
the  former,  and  in  a  course  of  dealing  with  the  defend- 
ants, most  of  which  has  never  been  objected  to  ;  and  it 
was  also  with  the  concurrence  of  the  defendants  that  the 
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avails  of  the  wool  and  sheepskins  were  applied  by  Sey- 
mour <fe  Wood,  and  their  successors  in  the  business,  to  the 
payment  of  the  advances  in  dispute,  as  well  as  others. 
The  payment  of  such  advances,  therefore,  was  voluntary, 
and  the  defendants  were  not  entitled  to  recover  them 
back,  or  have  the  same  deducted  from  the  account  of  Seyr 
mour  &  Wood,  or  their  successors,  who  brought  this  suit. 

The  point  has  not  been  made  that  the  defendants  should 
have  been  credited  by  the  referee  with  the  alleged  usuri- 
ous interest  upon  the  advances,  independent  of  the  ad- 
vances themselves;  and  the  claim  of  the  defendants  was 
that  they  were  improperly  charged  with  the  advances, 
not  the  interest  thereon  separate  from  the  same. 

For  these  reasons,  I  am  of  the  opinion  the  judgment  of 
the  supreme  court  in  the  action  should  be  affirmed,  with 
costs. 

Judges  MARVIN,  DAVIES,  ROSEKRANS,  WRIGHT  and  SEL- 
DEN  concurred. 

Judge  EMOTT  was  absent.  DENIO,  Ch.  J.,  did  not  sit  in 
the  case,  having  been  counsel  in  it  before  he  was  elected 
judge. 

SELDEN,  J.,  delivered  an  opinion,  in  which  he  came  to 
the  conclusion  that  the  agreement  for  the  commission  of 
five  per  cent.,  charged  on  the  $8.574.66  advances,  was  not 
usurious ;  but  he  did  not  discuss  the  other  question  in 
the  case. 


SUPREME  COURT. 
JONATHAN  W.  FREEMAN  agt.  THOMAS  AULD  and  others. 

Where  a  bond  and  mortgage  were  given  to  secure  a  loan  of  $4,000,  and  by  an  agree- 
ment executed  by  the  mortgagee  to  the  mortgagor  at  the  game  time,  it  waa  re- 
cited that  the  mortgagor  had  agreed  to  accept  of  the  mortgagee  then  only  $2,000, 
and  the  balance  of  $2,000  at  the  time  of  the  completion  of  the  house  in  the  course 
of  erection  on  the  mortgaged  premises,  to  the  satisfaction  of  the  mortgagee ;  that 
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the  sum  of  §2,000,  actually  advanced,  should  bear  interest  from  the  date  of  the 
loan,  and  that  the  balance  of  $2,000  should  not  bear  interest  until  it  should  bo 
advanced  by  the  mortgagee,  notwithstanding  the  provisions  of  the  bond  and 
mortgage, 

Held,  it  appearing  that  the  balance  of  $2,000  never  had  been  advanced  to  the  mort- 
gagor, that  the  assignee  of  the  bond  and  mortgage  could  not  foreclose  and  col- 
lect the  whole  $4,000  of  the  mortgage  money,  although  the  mortgagor  had  sold 
the  premises  subject  to  the  payment  by  the  grantee  of  the  whole  amount  of  tho 
mortgage  money  ($4,000)  as  a  part  of  the  consideration  for  the  purchase,  and  tho 
assignee  had  paid  the  mortgagee  the  sum  of  $2,000  for  the  assignment  of  the  bond 
and  mortgage,  and  had  made  an  agreement  with  the  mortgagor  to  credit  him, 
and  had  actually  given  such  credit  for  the  other  $2,000  which  had  not  been  ad- 
vanced. (LEONARD,  J.,  dissenting.) 

The  plaintiff  stood  as  the  naked  assignee  of  the  bond  and  mortgage,  and  was  only 
entitled  as  such  to  recover  the  actual  sum  due  upon  them.  He  took  them  sub- 
ject to  the  equities  existing  between  the  original  parties. 

New  York  General  Term,  October,  1862. 

THE  mortgage  sought  to  be  foreclosed  in  this  case,  and 
the  bond  accompanying  the  same,  on  their  face  purported 
to  secure  to  the  Home  Insurance  Company  the  payment 
of  the  sum  of  $4,000,  with  interest.  But  by  an  instru- 
ment executed  by  the  mortgagee  to  the  mortgagors  con- 
temporaneously with  the  delivery  of  the  bond  and  mort- 
gage, it  was  recited  that  the  mortgagors  had  agreed  to 
accept  of  the  mortgagee  only  the  sum  of  $2,000  at  the 
time  of  the  execution  of  the  bond  and  mortgage,  and  the 
balance  of  said  $4,000  at  the  time  of  the  completion  of 
the  house  in  course  of  erection  on  the  mortgaged  pre- 
mises, to  the  satisfaction  of  the  mortgagee.  It  was  also 
recited  that  the  mortgagee  advanced  at  that  time  the 
sum  of  $2,000  to  the  mortgagor,  upon  the  express  under- 
standing and  agreement  between  the  parties  to  the  mort- 
gage that  that  sum  should  bear  interest,  to  be  computed 
and  charged  from  the  date  of  said  loan  ;  and  it  was  agreed 
by  the  mortgagor  that  the  remaining  sum  of  $2,000,  se- 
cured to  be  paid  by  said  bond  and  mortgage,  should  not 
bear  interest  until  it  should  be  advanced  by  the  mort- 
gagee, notwithstanding  the  provisions  of  the  bond  and 
mortgage. 
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By  the  court,  ROSEKRANS,  Justice.  As  between  the  par- 
ties to  this  bond  and  mortgage  it  is  clear  that  the  mort- 
gagee could  not  enforce  the  payment  upon  it  of  any 
greater  sum  than  the  $2,000  loaned  at  the  time  of  the 
delivery  of  the  bond  and  mortgage,  and  the  interest 
thereon,  until  it  had  advanced  the  remaining  sum  of 
$2,000.  It  is  also  clear  that  every  assignee  of  said  bond 
and  mortgage  took  it  subject  to  the  equities  existing  be- 
tween the  original  parties.  It  was  expressly  stipulated 
in  this  action  that  the  mortgagee  never  did  advance  upon 
the  mortgage  more  than  the  sum  of  $2,000.  The  plaintiff 
claims  the  right  to  foreclose  the  mortgage  as  assignee  ; 
and,  in  addition  to  the  rule  of  law  adverted  to,  that  he 
took  the  assignment  subject  to  the  equities  existing  be- 
tween the  original  parties,  it  appears  by  the  stipulation 
referred  to,  that  he  took  the  assignment  of  the  bond  and 
mortgage  with  full  knowledge  that  only  $2,000  had  been 
loaned  upon  them,  and  that  he  only  paid  the  mortgagee 
that  sum  upon  the  assignment.  If  this  were  the  whole 
of  the  case,  the  plaintiff  had  no  right  to  foreclose  the 
mortgage  for  more  than  the  $2,000  advanced  upon  it. 

But  the  judge  by  whom  the  cause  was  tried  has  found 
as  a  fact,  that  at  the  date  of  the  mortgage  the  mortgagor, 
in  addition  to  receiving  the  sum  of  $2,000  upon  it,  also 
received  from  the  mortgagee  its  agreement  to  advance 
upon  the  bond  and  mortgage  the  further  sunTof  $2,000, 
when  the  house  then  in  process  of  erection  upon  the  mort- 
gaged premises  should  be  completed  to  the  satisfaction 
of  the  mortgagee.  Assuming  this  finding  to  be  correct, 
it  is  difficult  to  see  that  it  can  have  any  force  when  it  is 
conceded  that,  even  if  the  contingency  had  happened  upon 
which  the  further  advance  was  to  be  made,  no  such  ad- 
vance had  in  fact  been  made.  The  mortgagee  could  in 
no  event  recover  more  or  foreclose  the  mortgage  for  a 
greater  sum  than  was  actually  advanced  upon  it.  But 
the  defendant  has  excepted  to  the  finding  of  fact,  and  a 
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reference  to  the  instrument  signed  by  the  mortgagee 
(which  contains  the  whole  of  the  evidence  upon  this  sub- 
ject) shows  that  the  exception  is  well  taken.  That  in- 
strument did  not  bind  the  mortgagee  to  advance  a  dollar 
beyond  the  sum  of  $2,000  advanced  at  its  date.  It  left 
it  optional  with  the  mortgagee  to  make  further  advances 
or  not,  as  he  might  choose,  and  merely  provided  that  the 
remaining  sum  of  $2,000  should  not  bear  interest  until  it 
should  be  advanced  by  the  mortgagee. 

But  the  plaintiff  insists  that  the  mortgagor  subse- 
quently conveyed  the  mortgaged  premises  to  Bulkley, 
subject  to  this  mortgage  of  $4,000,  which  Bulkley  assumed 
to  pay  as  a  part  of  the  consideration  of  purchase,  and 
that  as  between  the  mortgagors  and  Bulkley  $4,000  was 
deducted  from  the  purchase  money,  and  that  Bulkley  sold 
the  premises  to  one  Coyle  under  similar  circumstances 
and  a  similar  agreement  as  between  them,  and  that  Coyle 
sold  the  premises  to  the  defendant  Auld  under  similar 
circumstances  and  a  similar  agreement  as  between  them, 
and  as  the  plaintiff  had  paid  the  mortgagee  $2,000  for 
the  assignment  of  the  bond  and  mortgage,  and  had  made 
an  agreement  with  the  mortgagors  to  credit  them  the  sum 
of  $2,000  in  addition  upon  their  prior  indebtedness  to 
him,  and  had  given  such  credit,  that  these  facts  give 
him  the  right  to  collect  the  sum  of  $4,000  upon  the  bond, 
or  to  foreclose  the  mortgage  for  that  sum,  with  interest 
from  the  date  of  the  mortgage.  This  claim  has  no  foun- 
dation in  law,  if  the  facts  stated  are  conceded.  The 
agreement  of  plaintiff  to  credit  the  mortgagors  $2,000 
upon  their  precedent  indebtedness  to  him,  and  the  giving 
of  such  credit,  did  not  operate  as  an  assignment  of  any 
cause  of  action  the  mortgagors  may  have  had  against  any 
of  the  purchasers  of  the  mortgaged  premises  upon  their 
respective  agreements  to  pay  $4,000  upon  the  bond  and 
mortgage.  The  plaintiff  still  stood  as  the  naked  assignee 
of  the  bond  and  mortgage,  and  was  only  entitled  as  such 
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to  recover  the  actual  sum  due  upon  them.  The  mortga- 
gors assigned  nothing  to  the  plaintiff,  and  the  facts  stated 
did  not  operate  as  an  assignment  of  anything  to  him. 

But  the  defendant  Auld  having  excepted  to  the  finding 
of  fact  that  the  successive  purchasers  of  the  mortgaged 
premises  made  agreements  with  their  immediate  vendors 
to  pay  the  sum  of  $4,000  upon  the  mortgage — the  deeds 
of  these  several  purchasers  contain  the  only  evidence  of 
these  agreements  on  this  subject,  and  they  show  that  the 
extent  of  their  several  agreements  was  to  pay  the  amount 
actually  due  upon  this  mortgage.  Bulkley  assumed  and 
covenanted  to  pay  the  mortgage,  described  as  amounting 
to  $4,000,  the  sum  due  and  to  grow  due  thereon.  The 
agreements  of  the  other  vendors  were  similar  to  Bulkley's. 
This  exception  is  well  taken.  The  proof  does  not  war- 
rant the  finding.  The  cause  of  action  which  the  several 
vendors  of  the  mortgaged  premises  may  have  against  the 
vendees  upon  their  agreements  to  pay  the  consideration 
money  agreed  to  be  paid,  can  only  be  enforced  by  the 
several  vendors  or  some  assignee,  and  the  equitable  lien 
of  these  vendors  for  unpaid  purchase  money  can  only  be 
enforced  by  the  vendors  or  some  assignee  of  the  right  of 
action  for  the  unpaid  purchase  money.  It  is  question- 
able whether  such  assignee  can  enforce  the  lien.  (1  Lead. 
C.  in  Eq.,  367,  369.) 

The  plaintiff  should  have  accepted  the  sum'of  $2,000 
and  interest  tendered  him  by  the  defendant  Auld.  The 
judgment  of  special  term  should  be  reversed  and  a  new 
trial  ordered,  unless  the  plaintiff  shall  elect  to  modify  the 
judgment,  so  that  it  shall  be  for  the  recovery  of  the  sum 
of  $2,000  and  interest,  and  that  the  defendant  Auld  re- 
cover his  costs  of  the  action. 

INGRAHAM,  P.  J.,  concurred. 

LEONARD,  J.,  (dissenting.)  Allen  &  Stevens  had  the 
power  to  charge  the  premises  with  the  payment  of  any 
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mortgage  they  had  executed  by  their  conveyance  to  Bulk- 
ley,  although  not  a  dollar  had  been  advanced  by  the 
mortgagee. 

Bulkley  and  his  heirs  and  assignees  were  estopped  from 
denying  the  validity  of  the  mortgage.  Allen  <fe  Stevens, 
after  conveying  the  premises  to  Bulkley,  might  lawfully 
take  an  assignment  of  the  mortgage  to  themselves  and 
enforce  its  collection,  although  the  mortgagees  had  not 
advanced  a  dollar  thereon — the  terms  of  the  conveyance 
to  Bulkley  having  made  the  mortgage  a  charge  on  the 
premises.  The  present  plaintiff  may  lawfully  enforce  the 
collection  of  the  whole  mortgage  money — one-half  of  the 
amount  being  collected  for  the  benefit  of  Allen  &  Stevens, 
and  to  be  applied  by  the  plaintiff  in  part  satisfaction  of 
his  demands  against  them. 

The  defendant  Auld  did  not  make  inquiry  of  the  right 
party,  as  to  the  amount  due  or  advanced  on  the  mortgage. 
He  should  have  made  his  inquiries  of  the  holder  of  the 
mortgage,  not  of  the  insurance  company,  who  had  ceased 
to  hold  it  or  have  any  interest  therein. 

Had  the  insurance  company  foreclosed  the  mortgage 
while  they  were  the  holders  of  it,  their  duty  would  have 
required  them  to  collect  the  whole  amount,  if  they  were 
notified  of  the  terms  of  the  conveyance  from  Allen  &  Ste- 
vens to  Bulkley  in  respect  to  assuming  the  payment  of 
the  mortgage.  There  is  no  evidence  tending  to  show 
that  Bulkley  or  his  assignees  were  entitled  to  receive  the 
remainder  of  the  sum  secured  by  the  mortgage  over  and 
above  the  $2,000  advanced  by  the  insurance  company  to 
Allen  &  Stevens.  The  right  to  receive  the  residue  of  the 
money  which  the  insurance  company  agreed  to  advance 
belonged  prima  facie  to  the  mortgagors,  Allen  &  Stevens. 

If  the  insurance  company  or  their  assignee  collected 
anything  on  the  mortgage  over  and  above  the  sum  ad- 
vanced by  the  insurance  company,  it  would  be  as  trustee 
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for  Allen  &  Stevens.     They  were  interested  to  the  extent 
of  one-half  of  the  amount  of  the  mortgage  after  their  con- 
veyance to  Bulkley,  and  they  had  the  power  to  make  any 
disposition  of  that  interest  which  they  thought  proper. 
The  judgment  should  be  affirmed,  with  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  FREDERICK  W.  BARTLETT  agt.  THE 
MEDICAL  SOCIETY  OF  THE  COUNTY  OF  ERIE. 

Irregularity  in  the  medical  profession,  by  advertising  in  a  newspaper  a  special  prac- 
tice— as  that  of  a  peculiar  treatment  of  throat  and  lung  diseases — by  a  physician 
who  has  ncrer  become  connected  with  a  medical  society  of  the  county  where  he 
resides,  and  who  has  not  been  served  by  the  president  of  such  society  with  the 
statutory  notice ;  when  the  irregularity  has  been  abandoned  at  the  time  of  appli- 
cation being  made  for  admission,  cannot  be  considered  by  the  tociely  as  a  ground 
for  permanent  exclusion  from  membership. 

Such  a  practitioner  will  be  allowed  a  reasonable  locus  penitent  ia,  and  having  suit- 
ably repudiated  his  former  course,  he  will  be  regarded  as  entitled  to  admission. 

If  he  resumes  his  obnoxious  practice  after  having  connected  himself  with  the  society, 
he  may  be  tried  for  such  offence  under  the  regulations  provided  by  law. 

Erie  Special  Term,  March,  1863. 

MOTION  for  a  peremptory  mandamus.  The  relator  was 
admitted  to  the  practice  of  medicine  and  surgery  by  the 
New  York  Medical  College,  and  regularly  awarded  his 
diploma  by  the  faculty  thereof,  on  the  28th  day  of  Feb- 
ruary, 1854.  He  removed  to  the  city  of  Buffalo  during 
the  following  spring,  and  commenced  practice  ;  when  he 
caused  to  be  inserted  in  one  or  more  of  the  local  newspa- 
pers a  professional  notice  informing  the  public  that  he 
would  practice  his  profession  upon  the  method  introduced 
and  "  successfully  employed  by  Dr.  Robert  Hunter,  of 
New  York  city,  in  the  treatment  of  bronchitis,  asthma  and 
consumption,  in  stages  of  progress  heretofore  deemed  be- 
yond the  control  of  medicine."  This  method  was  alleged 
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to  consist  "  mainly  in  the  direct  application  of  medicine 
in  the  condition  of  vapor,  by  means  of  an  inhaling  in- 
strument, to  the  bronchial  and  pulmonary  membranes, 
conjoined  with  such  general  treatment  as  experience  had 
shown  to  be  useful."  The  publication  of  this  card  was 
continued  for  about  two  years,  during  which  time  the  ro- 
lator  practiced  in  accordance  with  the  advertisement. 
After  about  three  years  from  his  removal  to  Buffalo,  he 
began  to  enter  upon  a  general  practice.  In  the  month  of 
June,  1859,  he  presented  his  diploma  to  a  meeting  of  the 
medical  society,  accompanied  by  an  application  in  writ- 
ing, asking  admission  to  membership.  At  the  ensuing 
annual  meeting,  a  committee  of  five  was  appointed  to  in- 
vestigate the  matter,  four  of  whom  signed  a  report  recom- 
mending his  admission.  In  an  interview  with  the  com- 
mittee, the  relator  stated  that  he  had  abandoned  special 
practice,  and  expected  and  intended  to  conform  to  the 
code  of  medical  ethics  observed  by  the  society.  The 
members,  however,  refused  to  accept  the  report,  and  voted 
to  lay  it  on  the  table.  In  January,  1862,  the  application 
was  renewed  and  rejected.  No  notice  had  been  at  any 
time  during  the  publication  of  the  advertisement  served 
on  the  relator,  requiring  him  to  join  the  society.  In  Feb- 
ruary, 1863,  the  relator  obtained  from  Mr.  Justice  HOYT 
an  order  requiring  the  society  to  show  cause  at  the  ensu- 
ing special  term  of  March,  why  a  mandamus  should  not 
issue  enjoining  the  society  to  perform  the  act  in  question. 

JAMES  A.  ALLEN,  for  the  relator. 

The  admission  of  the  relator  is  matter  of  strict  legal 
right.  (R.  S.,  part  1,  chap.  14,  title  7,  §§1,2;  Laws  0/1844, 
chap,  275,  §  4  ;  R.  S.,  part  1,  chap.  18,  title  10,  preamble; 
Jlct  of  April,  1819,  amending  §  19  of  act  of  April  10,  1813  ; 
ex  parte  Paine,  1  Hill,  666  ;  The  People  ex  rel.  Gray  agt. 
Erie  Co.  Medical  Society,  24  Barb.,  577.) 

The  relator  can  be  rejected  for  such  cause  only  as  would 
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bo  sufficient  legal  cause  for  expulsion.  (1  R,  S.,  4th  ed., 
857,  §§  3,  4,  5,  6,  7  ;  In  the  matter  of  Smith,  10  Wend.,  450  ; 
ex  parte  Paine,  1  Hill,  666  ;  Fawcet  agt.  Charles,  13  Wend., 
477  ;  24  Barb.,  579  ;  Grant  on  Corp.,  264  ;  2  Ken*'*  Com., 
297-299.) 

The  relator  has  not  been  "  guilty  of  gross  ignorance  or 
misconduct  in  his  profession,  or  of  immoral  conduct  or 
habits."  (Med.  Soc.  Code  of  Ethics,  chap.  2,  art.  1,  ^  3,  4, 
page  24  ;  By-laws,  art.  7  and  9,  §  3.)  He  had  not  been  ad- 
mitted, and  was  not  amenable  to  the  by-laws. 

No  power  is  given  by  the  statute  to  the  medical  society 
to  legislate  over  the  personal  conduct  of  its  members. 
(Preamble  of  act  of  April  10M,  1813  ;  same  act,  §  14  ;  Const., 
art.  1,  $  8.) 

To  refuse  the  writ  is  to  expel  the  relator  from  his  pro- 
fession. The  right  of  membership  in  the  society  is  a  ne- 
cessary incident  of  the  right  to  practice,  and  they  cannot 
be  disjoined. 

HENRY  W.  ROGERS,  for  respondents. 

DAVIS,  Justice.  I  am  led  by  my  reflections  in  this 
cause  to  the  conclusion  that  the  application  of  the  relator 
was  improperly  rejected.  It  is  true  that  he  had  been 
guilty  of  gross  acts  of  empiricism  in  the  publication  of  the 
advertisement  annexed  to  his  affidavit,  and  had  that  pub- 
lication been  continued  at  the  time  of  his  application,  I 
should  regard  the  action  of  the  society  as  entirely  justi- 
fiable. But  it  appears  without  contradiction,  that  it  had 
been  abandoned  for  years,  and  that  the  practice  of  the 
relator  had  been  changed  from  the  specialty  mentioned 
in  the  advertisement,  to  one  of  a  general  character.  There 
are  no  allegations  made  by  defendant  affecting  the  moral 
character  of  the  relator,  and  I  feel  constrained  to  consider 
his  course,  at  the  time  of  his  first  establishing  himself  in 
Buffalo,  in  the  light  of  youthful  indiscretions,  rather  than 
unpardonable  offences.  The  locus  penitentia  was  not  shut 
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against  him,  and  his  abandonment  of  his  empirical  con- 
duct for  so  long  a  time  before  his  application,  affords  sat- 
isfactory evidence  of  an  intent  to  avail  himself  of  the 
right  and  duty  to  reform. 

While  I  have  no  doubt  that  the  members  of  the  society 
who  voted  for  his'  exclusion  were  animated  by  a  high 
sense  of  duty  to  their  profession,  yet  they  seem  to  me 
to  have  gone  beyond  their  just  powers  in  refusing  him 
admission  for  acts  which  the  relator  had  himself  repu- 
diated and  abandoned. 

If  the  relator  should  resume  his  obnoxious  course  after 
his  admission,  he  will  be  justly  liable  to  the  censure  of 
the  society,  and  ultimately  to  removal  from  its  member- 
ship. But  with  the  evidence  of  his  present  good  con- 
duct, and  of  his  adhesion  to  and  intention  to  conform  to 
their  rules  and  ethics,  he  was  legally  entitled  to  admis- 
sion to  the  society,  notwithstanding  the  professional 
errors  of  his  early  practice. 

The  relator  is  entitled  to  the  writ  prayed  for. 


SUPREME  COURT. 

JOHN  GRIFFITHS  agt.  STEPHEN  A.  DE  FOREST,  EDWARD  B. 
HARDEE,  HENRY  S.  VAN  ETTEN  and  GILBERT  LEFEVRE. 

Where  a  plaintiff  brings  an  action  on  a  joint  and  several  obligation  against  several 
defendants,  he  is  not  bound,  at  the  peril  of  being  subjected  to  costs,  to  accept  an 
offer  of  judgment  under  §  385  of  the  Code,  from  a  part  of  the  defendants  only. 

And  where  the  plaintiff  in  such  case  after  trial  recovers  judgment  against  all  the 
defendants,  but  not  so  favorable  a  judgment  as  the  offer  made  by  a  part  of  the 
defendants,  the  plaintiff  is  entitled  to  costs.  But  he  must  serve  a  notice  of  ad- 
justment or  readjustment  of  costs  on  the  defendants  who  have  appeared. 

Albany  General  Term,  September,  1862. 
HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 
APPEAL  from  order  of  special  term  regulating  adjust- 
ment of  costs  under  section  385  of  the  Code. 


NEW  YORK  PRACTICE  REPORTS.  337 

Griffiths  agt.  De  Forest. 

The  plaintiff  brought  this  action  upon  a  joint  and  sev- 
eral undertaking  given  to  him  as  sheriff,  by  the  above 
named  defendants,  to  indemnify  him  to  sell  certain  pro- 
perty under  execution,  the  penalty  in  which  undertaking 
was  $500.  The  plaintiff,  in  his  complaint,  claimed  judg- 
ment for  $787,  and  interest  from  August  7,  1861. 

The  defendants  Gilbert  Lefevre  and  Henry  S.  Van 
Etten  served  an  offer  of  judgment,  under  section  385  of 
the  Code,  for  $500,  the  penalty  of  the  bond,  and  interest 
from  August  7,  1861,  and  the  costs  of  the  action.  The 
plaintiff  did  not  accept  the  offer,  but  went  to  trial  on  his 
complaint,  and  failed  to  recover  more  than  the  amount 
of  the  offer. 

The  defendant  Hardee  made  no  offer  for  judgment,  but 
answered  in  the  case,  but  failed  to  appear  at  the  trial. 
The  defendant  De  Forest  did  not  appear  nor  answer  in 
the  case  at  all. 

After  the  trial  the  plaintiff's  attorney  entered  judg- 
ment for  the  amount  of  the  recovery  and  the  full  costs  of 
the  action,  without  serving  any  notice  for  the  adjustment 
of  costs,  or  any  notice  of  readjustment  after  judgment. 

The  defendants  Lefevre  and  Van  Etten  then  made  a 
motion  at  special  term  for  a  readjustment  of  costs,  and 
for  an  order  directing  the  clerk  to  set  off  against  the  re- 
covery of  the  plaintiff  their  costs  which  accrued  after  the 
service  of  the  offer  for  judgment. 

The  court,  at  special  term,  Justice  PECKHAM  presiding, 
granted  the  motion  so  fas  as  to  allow  a  readjustment  of 
the  plaintiff's  costs,  but  denied  all  the  residue  of  the 
motion.  The  said  defendants  Lefevre  and  Van  Etten 
now  appeal  to  the  general  term  from  the  order  of  Justice 
PECKHAM. 

M.  SCHOONMAKEB,  for  plaintiff,  respondent. 
A.  SCHOONMAKER,  for  defendants,  appellants. 

VOL.  XXV.  92 
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By  the  court,  HOGEBOOM,  Justice.  To  entitle  the  de- 
fendant to  costs,  after  serving  an  offer  of  compromise, 
the  plaintiff  must  fail  to  obtain  a  more  favorable  judg- 
ment than  the  one  contained  in  the  defendant's  offer. 
(Code,  §385.)  The  judgment  which  the  plaintiff  in  fact 
obtained  was  a  judgment  against  all  the  defendants,  for 
$500  and  interest,  besides  costs.  The  judgment  which 
the  defendant  offereds  to  the  plaintiff  was  a  judgment  for 
the  same  amount  against  only  two  of  the  four  defendants. 
The  former  judgment  entitled  the  plaintiff  to  collect  the 
amount  of  it  from  the  joint  property  of  all  the  defend- 
ants, and  from  the  individual  property  of  any  one  of 
them.  The  latter  judgment  entitled  the  plaintiff  to  col- 
lect the  same  only  from  the  interest  of  Van  Etten  and 
Lefevre  in  the  joint  property  of  the  defendants,  and  from 
the  individual  property  of  Van  Etten  or  Lefevre. 

I  do  not  think  the  latter  judgment  can  be  said  to  be 
as  favorable  to  the  plaintiff  as  the  one  he  actually  reco- 
vered, and  therefore  he  was  not,  at  the  peril  of  being 
subjected  to  costs,  bound  to  accept  it.  The  Code  did 
not,  I  think,  by  authorizing  this  offer,  intend  to  deprive 
the  plaintiff  of  any  substantial  benefit  which  he  could 
secure  by  continuing  the  litigation,  but  only  to  protect 
the  defendant  from  needless  expense. 

In  construing  the  defendant's  offer,  I  have  assumed  that 
it  was  designed  to  be  limited  to  a  judgment  against  Van 
Etten  and  Lefevre.  The  offer  is  in  terms  made  by  them 
alone,  and  is  signed  by  attorneys  professing  to  act  for 
them  alone.  It  is  true  the  language  is,  "  offer  to  let  judg- 
ment be  taken,"  without  saying  "  against  them ;"  but  I 
think  it  must  be  construed  the  same  as  if  the  words 
"  against  them"  had  been  added  :  1,  because  section  385 
of  the  Code  provides  that  the  defendant  may  serve  an 
offer  "  to  allow  judgment  to  be  taken  against  him  ;"  2, 
because,  even  if  two  out  of  four  joint  defendants  have  the 
power  to  authorize  a  joint  judgment  to  be  taken  against 
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all,  (which  I  do  Dot.  decide,)  I  think  the  offer  should  be 
clear  and  unequivocal  oa  that  point,  and  not  subject  to 
misconstruction. 

If  I  am  right  in  the  position  already  taken,  the  decision 
of  the  judge  at  special  term  was  correct.  But  I  will  dis- 
cns.s  an  additional  point  in  the  case. 

I  am  inclined  to  think  the  offer  should  be  a  prac- 
tical one — one  of  which  the  plaintiff  may  avail  himself, 
at  once  and  absolutely,  without  asking  the  aid  or  permis- 
sion of  the  court,  and  without  endangering  his  proceed- 
ings against  the  other  defendants. 

The  section  of  the  Code  in  question,  (§  385,)  provides 
that  the  plaintiff  may,  within  ten  days,  by  notice  in  writ- 
ing to  that  effect,  accept  the  offer,  and  in  such  case  may 
file  the  summons,  complaint,  offer,  and  affidavit  of  notice 
of  acceptance,  and  the  clerk  must  thereupon  enter  judg- 
ment accordingly. 

Now,  in  the  first  place,  it  is  not  clear  that  the  plaintiff 
may,  on  his  own  motion,  sever  the  action  by  entering 
judgment  against  two  of  the  joint  defendants,  and  pre- 
serve the  action  in  full  vigor  against  the  other  two ;  for 
section  274  of  the  Code  provides  that  "  in  an  action 
against  several  defendants,  the  court  may,  in  its  discre- 
tion, render  judgment  against  one  or  more  of  them,  leav- 
ing the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper."  It  would  appear, 
therefore,  to  be  in  the  discretion  of  the  court,  and  not  at 
the  election  of  the  plaintiff,  whether  the  action  shall  be 
severed.  If  the  plaintiff,  therefore,  availed  himself  of 
the  defendant's  offer,  and  entered  judgment,  it  may  be 
questionable  whether  he  would  not  thereby  discontinue 
the  action  against  the  defendants  who  had  not  united  in 
the  offer.  I  think  it  was  not  intended  that  he  should 
subject  himself  to  such  a  hazard. 

Nor  do  I  think'  he  should  be  compelled  to  go  to  the 
court  and  seek  permission  to  sever  the  action,  before  he 
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could  safely  accept  the  offer.  He  might  or  might  not 
have  time  to  do  so  within  the  ten  days  ;  he  might  or 
might  not  succeed  if  he  made  the  attempt.  And  I  do  not 
think  the  lawmakers  meant  to  expose  him  to  so  many  em- 
barrassments and  contingencies,  at  the  risk  of  paying 
costs  to  his  adversary  if  he  did  not.  My  impression  is, 
the  offer  must  be  one  which  the  plaintiff  may  immediately 
and  absolutely  accept,  and  enter  judgment  thereon  with- 
out question  as  to  his  power  to  do  so,  and  without  impair- 
ing or  imperiling  his  remedy  against  other  parties. 

Entertaining  an  opinion  adverse  to  the  defendant  on 
the  questions  thus  far  discussed,  I  do  not  deem  it  neces- 
sary to  consider  the  further  question,  whether  an  offer 
of  compromise  under  this  section,  in  order  to  be  availa- 
ble, must  be  made  in  behalf  of  all  the  defendants,  or  of 
all  the  defendants  who  have  appeared  and  defended,  or 
of  all  the  defendants  except  those  as  to  whom  the  cause 
is  in  a  situation  to  perfect  judgment.  There  are  many 
considerations  in  favor  of  such  a  construction,  which  did 
not  strike  me  so  forcibly  when  the  question  was  first 
presented. 

I  think  the  decision  of  the  motion  at  special  term  was 
right,  and  that  the  order  should  be  affirmed,  with  $10 
costs. 


SUPREME  COURT. 

WILLIAM  G.  TAAKS,  respondent  agt.  THEODORE  SCHMIDT 
and  others,  appellants. 

Double  costs,  given  by  the  Revised  Statutes,  the  provision  for  which  has  not  been 

repealed  by  the  Code,  does  not  apply  to  equity  cases. 
A  trial  fee  on  a  reference  to  take  an  account,  or  to  ascertain  damages,  cannot  he 

taxed. 
Wit  nesses'  fees  and  mileage  for  parties  can  be  charged  on  an  affidavit  made  by 

them  that  they  attended  as  witnesses,  and  would  not  have  attended  except  for 

the  purpose  of  being  witnesses. 
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An  attorney  of  record  is  entitled  to  a  witness's  fee  for  the  d»y  on  which  he  WM 
sworn  and  testified,  but  not  to  mileage. 

An  affidavit  of  the  attendance  of  witnesses  should  state  the  day*  on  which  the  wit- 
nesses attended.  It  should  also  state  whether  they  attended  eack  time  on  sub- 
pccna,  or  not, — the  distance  from  the  place  of  residence  of  each  witness  to  the 
court-house  by  the  usual  modes  of  traveling.  If  a  foreign  witness,  then  the  dis- 
tance from  the  point  where  persons  coming  from  his  place  of  residence  usually 
enter  the  state  to  the  court-house  by  the  usual  route. 

If  witnesses  do  not  attend  upon  subpoena,  then  their  affidavit)  must  state  that  they 
attended  at  the  request  of  the  party,  for  the  sole  purpose  of  being  witnesses,  and 
would  not  otherwise  have  come  to  the  plate  where  the  court  teat  held. 

\Vhere  several  defendants  appear  by  two  different  attorneys  on  a  reference  to 
ascertain  damages,  tiro  bills  of  costs  are  properly  allowed ,  But  only  one  set  of 
witnesses'  fees  can  be  taxed  for  the  same  witness,  unless  affidavits  are  produced 
showing  that  the  witness  was  subpoenaed  by  both  parties,  or  if  subpoenaed  by 
neither,  then  that  he  was  requested  to  attend  by  both,  and  attended  on  such  joint 
request.  This  affidavit  should  be  made  by  the  party  who  sul  poenaed  the  witness, 
or  in  case  of  request,  by  the  party  who  made  the  request. 

JV*eu>  York  Special  Term,  August,  1863. 

APPEAL  by  plaintiff  from  taxation  of  the  two  defend- 
ants' respective  bills  of  costs,  who  each  appeared  by  dif- 
ferent attorneys,  on  a  reference  to  ascertain  damages. 

PLATT,  GERARD  <fe  BUCKLEY,  attorneys,  and  J.  W. 
GERARD,  Jr.,  counsel  for  plaintiff". 

I.  Jls  to  trial  fees. — The  trial  fee  before  Judge  Birdseye, 
referee,  is  clearly  not  taxable. 

1.  The  only  issue  in  the  case  had  been  disposed  of  by 
the  judge  at  special  term.  This  reference  was  only  for 
an  assessment  of  damages,  and  is  analogous  to  a  mere 
taxation  of  costs.  The  section  of  the  Code  providing  for 
a  trial  fee  says,  that  for  every  trial  of  an  issue  of  law, 
fifteen  dollars,  and  for  the  trial  of  an  issue  of  fact,  twenty 
dollars  shall  be  allowed.  Now,  an  issue  is  defined  by 
section  248,  as  arising  upon  the  pleadings  ;  and  by  sec- 
tion 252,  a  trial  is  defined  to  be  a  judicial  examination 
of  those  issues.  On  this  reference  there  was  no  issue  as 
here  defined  ;  therefore  no  trial,  and  a  trial  fee  should 
not  be  allowed.  (Pardee  agt.  Schenck,  11  How.,  500;  Chap- 
man agt.  Lemon,  11  How.,  236.) 
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2.  But  one  trial  fee  is  allowed  before  judgment.  (Pots- 
dam Sf  Watertown  R.  R.  agt.  Jacobs,  10  How.,  454  ;)  and  one 
trial  fee  had  already  been  taxed  (see  the  taxed  bill)  for  the 
trial  at  special  term  before  Judge  GOULD. 

II.  As  to  two  bills  of  costs  for  the  two  different  attorneys. — 
1.  But  one  bill  of  costs  should  be  allowed  in  this  action. 
The  only  real  defendant  in  this  action  was  Schmidt,  the 
attaching  creditor.     The  other  defendants  were   acting 
only  as  the  agents  of  Schmidt,  (i.  e.  the  sheriff  and  his 
deputies.)     They  were  not  obliged  to  defend  the  suit  oth- 
erwise than  nominally.     The  merits  of  the  action  were 
with  the  attaching  creditor,  Schmidt.     The  sheriff  need 
not  have  defended  at  all,  as  the  action  made  no   claim 
against  him.     Their  cases  were    similar  ;   they   were  in 
privity  principal  and  agents,  and  should  have  appeared 
by  one  attorney.     There  was  no  necessity  or  propriety  in 
making  two  bills  of  costs.     By  section  306,  also,  the  court 
has  a   discretion  in  awarding  costs  in  this  case  ;  also, 
where  parties  sever  unnecessarily.     (20  How.,  511.) 

III.  As  to  double  costs. — 1.  This  is  a  suit  in  equity.     The 
right  to  double  costs  is  a  statutory  right,  applying  only 
to  common  law  actions  sounding  in  damages,  and  not  ex- 
isting in  a  suit  like  this,  of  an  equitable  character,  where 
costs  do  not  follow  the  judgment  as  a  matter  of  course, 
but  are  in  the  discretion  of  the  court,  as  it  is  an  action 
to  restrain.     (Code,  §  306.) 

2.  Double  costs  are  not  allowed  upon  a  report  of  refe- 
rees.    (19  Wend.,  225  ;  5  How.  Pr.  R.,  393  ;  R.  S.,  vol.  3, 
part  3,  chap.  10,  title  1,  §  4,  p.  908,  5th  ed.) 

3.  The  statute  giving  double  costs  has  been  repealed. 
(Hallenbeck  agt.  Miller,  4  How.,  239  ;  Nestle  agt,  Jones,  6  id., 
172  ;    Van  Rensselaer  agt.  Kidd,  5  id.,  242  ;  Platt  agt.  Wil- 
son, 9  id.,  375  ;  Moore  agt.  Westervelt,  3  Sand.,  762  ;  Bagner 
agt.  Jones,  1  Code  R.,  234;  Earth  agt.  Oilman,  17  How.,  1.) 

4.  At  any  rate,  double  costs  could  not  be  allowed,  as 
this  is  not  the  class  of  cases  enumerated  in  the  section 
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of  the  Revised  Statutes  giving  double  coats.  The  sec- 
tion only  refers  to  acts  done,  or  omissions  to  do  a  required 
act  by  a  public  officer.  This  is  merely  to  restrain. 

IV.  Witnesses. — The  witnesses  here  were  parties  to  the 
suit.     The  affidavits  of  attendance  of  witnesses  are  mani- 
festly defective. 

1.  The  affidavit  should  state  that  the  witnesses  tra- 
veled from  their  residences  to  the  place  where  the  trial 
of  the  cause  was  had,  for  the  purpose  of  attending  as  wit- 
nesses.    It  is  not  sufficient  to  state  that  they  attended 
at  court,  and  the  distance  traveled  from  their  residences 
to  the  place  of  trial.     (4  Hill,  595 ;  5  How.,  458.) 

2.  The  affidavits  do  not  specify  the  days  on  which  the 
witnesses  attended,  and  cannot  be  taxed  therefore. 

V.  Fees  of  defendants  as  witnesses. — 1.  The  fees  of  the 
defendants  in  the  action  as  witnesses  cannot  be  taxed. 
(Schermer/iorn  agt.  Van  Vorst,  5  How.,  458  ;   11  How.,  160.) 

2.  If  it  be  decided,  notwithstanding,  that  these  fees  are 
allowable,  yet  they  cannot  be  taxed  in  this  action.  To 
authorize  the  allowance  of  these  fees  the  parties  them- 
selves, not  the  attorney,  must  be  required  to  show  that 
they  did  not  attend  as  parties  for  the  conduct  of  the  trial 
of  the  cause,  and  that  the  sole  purpose  and  intent  of  their 
attendance  was  as  witnesses.  (Logan  agt.  Thomas,  11  How., 
162,  and  cases  there  cited.}  No  affidavits  of  this  kind  were 
produced  before  the  clerk,  and  they  cannot  be  supplied 
upon  appeal.  (Id.,  11  How.,  162.) 

VI.  As  to  taxing  witnesses'  fees  twice — once  by  each  party. — 
Witnesses'  fees  cannot  be  taxed  twice.     The  statute  pre- 
scribes the  amount  to  be  allowed  to  a  witness  for  his  at- 
tendance.    The  witnesses,  whose  fees  are  sought  to  be 
charged  twice,  were  only  called  once.    Each  attorney  has 
taxed  the  fees  of  the  witnesses  in  each  bill  ;  whereas  only 
one  set  of  witnesses'  fees  can  be  taxed,  if  at  all.     There 
was  only  one  hearing,  and  the  witnesses  were  examined 
but   once  on  the  hearing  before  the  referee.     Disburse- 
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ments,  particularly,  cannot  be  taxed  twice.  If  the  wit- 
nesses were  actually  subpoenaed,  and  the  fee  paid  by  both 
attorneys,  then  the  fees  actually  paid  might  be  taxed  by 
both.  But  there  is  no  affidavit  or  claim  that  such  was 
done. 

FINCKE  &  LAPAUGH,  attorneys,  and  THEODORE  C.  VER- 
MILYEA,  counsel  for  defendant. 

BARNARD,  Justice.  The  only  authority  for  allowing 
double  costs  is  to  be  found  in  the  provisions  of  the 
Revised  Statutes,  which  have  been  held  in  this  respect 
not  to  have  been  repealed  by  the  Code.  Those  provisions, 
however,  do  not  in  my  view  apply  to  actions  in  equity. 

Double  costs  cannot  be  allowed  in  this  case.  A  trial 
fee  on  a  reference  to  take  an  account  or  to  ascertain 
damages  cannot  be  taxed.  Witnesses'  fees  and  mileage 
for  parties  can  be  charged  on  an  affidavit  made  by  them 
that  they  attended  as  witnesses,  and  would  not  have 
attended  except  for  the  purpose  of  being  witnesses.  I 
think  the  attorney  of  record  is  entitled  to  a  witness's 
fee  for  the  day  on  which  he  was  sworn  and  testified,  but 
not  to  mileage. 

The  affidavits  as  to  attendance  of  witnesses  are  not 
sufficient. 

The  days  on  which  witnesses  attended  should  be  stated  ; 
it  should  also  be  stated  whether  they  attended  each  time 
on  subpoena  or  not ;  the  distance  from  the  place  of  resi- 
dence of  each  witness  to  the  court-house  by  the  usual 
modes  of  traveling  should  be  given.  If  a  foreign  witness, 
then  the  distance  from  the  point  where  persons  coming 
from  his  place  of  residence  to  the  city  of  New  York  usu- 
ally enter  the  state  to  the  court-house  by  the  usual  route 
must  be  given. 

If  the  witnesses  do  not  attend  upon  subpoena,  then 
their  affidavits  that  they  attended  at  the  request  of  the 
party  for  the  sole  purpose  of  being  witnesses,  and  would 
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not  otherwise  have  come  to  the  city,  town  or  village 
where  the  court  was  held,  should  be  produced. 

This  is  a  proper  case  for  two  bills  of  costs.  But  only 
one  set  of  witnesses'  fees  can  be  taxed  for  the  same  wit- 
ness, unless  affidavits  are  produced  showing  that  the 
witness  was  subpoenaed  by  both  parties,  or,  if  subpoenaed 
by  neither,  then  that  he  was  requested  to  attend  by  both, 
and  attended  on  such  joint  request.  This  affidavit  should 
be  made  by  the  party  who  subpoenaed  the  witness,  or,  in 
case  of  request,  by  the  party  who  made  the  request.  The 
adjustment  must  be  set  aside  and  a  readjustment  ordered 
on  the  above  principles,  on  which  readjustment  the  affida- 
vits as  to  the  attendance  of  witnesses  may  be  presented 
to  the  clerk. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JOHN  KEENHOLTS,  executor,  <fec.  agt. 
ALBERT  D.  ROBINSON,  Albany  county  judge,  TITUS  RUSH- 
MORE,  JAMES  B.  WANDS  and  JOHN  I.  GROOSBECK,  referees. 

Where  the  general  term,  on  a  common  law  oertiorari,  reversed  a  decision  of  a  county 
judge  and  referees  upon  the  question  of  laying  out  a  private  road,  without  any 
directions  as  to  costs,  and  a  judgment  was  entered  with  costs  against  the  county 
judge  and  referees  and  the  appellant  who  brought  the  appeal  to  th*  county  judge, 
from  the  decision  of  the  commissioners  of  highways, 

Held,  that  the  judgment  was  irregular  and  unauthorized — there  should  hare  been 
a  special  application  to  the  court  for  the  award  of  costs.  Such  application  should 
properly  have  been  made  at  the  general  term  ;  although  the  special  term  baa 
unquestionably  authority  to  hear  such  a  motion. 

The  special  term  on  motion,  having  corrected  the  judgment  of  the  general  term  by 
allowing  costs  against  the  appellant  who  brought  the  appeal  from  the  commission- 
ers of  highways  and  whose  lands  were  taken  for  the  road,  and  disallowed  costs  M 
against  the  county  judge  and  referees; 

Held,  on  appeal  from  the  order  of  the  special  term  that  the  general  term  would  not 
review  the  decision  of  the  special  term,  as  the  question  was  one  resting  in  the  dii 
cretion  of  the  judge  holding  special  term. 

Albany  General  Term,  March,  1859. 
HARRIS,  GOULD  and  HOGEBOOM,  Justices. 
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ON  the  16th  day  of  December,  1854,  the  relator's  testa- 
trix made  application  for  a.  private  road  across  the  lands 
of  Jew  I.  Jevvett,  to  the  commissioners  of  highways  of  the 
town  of  Guilderland,  pursuant  to  Session  Laws  of  1853, 
chap.  174,  p.  308,  and  thereupon  the  commissioners  took 
the  steps  required  by  that  statute  to  obtain  a  jury  to 
determine  as  to  the  necessity  of  the  private  road  applied 
for,  and  to  assess  the  damages  of  Jewett.  On  the  8th 
day  of  January,  1855,  a  jury,  selected,  summoned  and 
sworn,  as  required  by  that  act,  reviewed  the  premises, 
heard  the  allegations  of  the  parties  and  such  witnesses 
as  they  produced,  (the  application  being  opposed  by 
Jewett,)  and  determined  that  the  private  road  as  applied 
for,  was  necessary,  and  they  assessed  the  damages  of 
Jewett  at  the  sum  of  $180.  On  the  16th  day  of  January, 
1855,  the.  commissioners  laid  out  and  made  a  record  of 
the  road,  as  applied  for.  On  the  23d  day  of  January, 
1855,  Jewett  appealed  from  the  determination  of  the 
commissioners  in  laying  out  said  private  road,  to  Hon.  A. 
D.  ROBINSON,  Albany  county  judge,  and  prayed  the  ap- 
pointment of  referees  to  hear  and  determine  his  appeal. 
On  the  23d  day  of  March,  1855,  the  county  judge  ap- 
pointed three  of  the  defendants'  referees  to  hear  and 
determine  Jewett's  appeal,  and  on  the  24th  day  of  April, 
1855,  the  referees  having  heard  the  parties,  reversed  the 
order  of  the  commissioners.  On  the  8th  day  of  Novem- 
ber, 1855,  the  relator's  testatrix,  Mrs.  Keenholts,  sued 
out  from  this  court  a  common  law  certiorari  directed  to 
the  county  judge  and  referees,  who  made,  in  obedience  to 
the  writ,  a  return  of  their  proceedings.  On  the  8th  day 
of  May,  1857,  J.  H.  Clute,  Esq.,  appeared  in  the  proceed- 
ings as  attorney  for  Jewett,  and  the  county  judge  and 
referees.  On  the  12th  day  of  September,  1857,  the  cause 
was  argued  before  the  general  term  of  this  district  and 
submitted.  On  the  19th  day  of  December,  1857,  the  pro- 
ceedings of  the  county  judge  and  referees  were  reversed 
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by  the  judgment  of  the  general  term,  but  without  any 
award  of  costs,  and  an  order  was  entered  in  accordance 
therewith,  but  also  awarding  costs  to  the  relator.  On 
the  23d  day  of  December,  1857,  judgment  of  reversal  was 
entered  in  this  cause,  and  judgment  for  costs  entered  in 
favor  of  relator  against  county  judge  and  referees  and 
Jewett,  for  $68.43. 

J.  H.  Clute,  Esq.,  appeared  before  the  clerk  and  ob- 
jected to  the  taxation  of  costs,  for  the  reasons  set  forth 
in  his  affidavit,  upon  which  he  moves  to  set  aside  the 
taxation,  viz  :  that  Jewett  was  not  liable  to  costs,  not 
being  a  patty,  and  that  the  county  judge  and  referees 
ought  not  to  be  subjected  to  costs,  having  acted  judicially 
and  in  good  faith,  and  that  costs  were  not  recoverable 
upon  a  common  law  certiorari,  but  he  did  not  object  upon 
the  ground  that  no  costs  were  awarded  by  the  general 
term.  His  objections  were  overruled  and  the  costs  were 
taxed  at  $68.53.  He  then  moved  before  Mr.  Justice  GOULD, 
at  the  February  special  term,  1858,  on  behalf  of  the 
county  judge  and  referees,  to  set  aside  the  entry  of  judg- 
ment as  to  costs — which  motion  was  granted  as  to  the 
county  judge  and  referees,  but  denied  as  to  Jewett.  Jewett 
now  appeals  from  this  order  to  the  general  term. 

L.  TREMAIN,  attorney-general,  for  Jewett.      • 
IRA  SHAFER,  for  the  relator. 

By  the  court,  HOGEBOOM,  Justice.  The  judgment  in  thi§ 
case  was  irregular  and  unauthorized.  The  general  term 
had  not  awarded  costs,  and  it  was  irregular  to  insert 
them  in  the  record  without  a  special  application  to  the 
court.  That  application  should  also  have  more  properly 
been  made  to  the  general  term.  That  was  the  tribunal 
that  disposed  of  the  case  and  had  the  right  to  dispose  of 
the  costs.  In  ordinary  cases  their  omission  to  do  so 
would  be  equivalent  to  a  refusal  to  give  costs.  But  there 
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would  be  no  objection  perhaps  to  bringing  the  matter  by 
motion  to  the  notice  of  the  court,  as  the  omission  might 
have  been  inadvertent.  Still,  in  cases  of  this  description, 
I  am  not  prepared  to  say  that  the  court  at  special  term 
is  without  jurisdiction.  It  is  the  supreme  court,  just  as 
much  as  the  general  term.  Ordinarily  it  is  the  appropri- 
ate forum  for  hearing  special  motions.  And  even  in  cases 
disposed  of  at  general  term,  although  it  has  been  held 
more  seemly  to  address  the  general  term,  it  has  been 
held  to  be  not  improper  to  move  at  special  term.  (Corn- 
ing agt.  Powers,  9  How.  Pr.  R.,  54.) 

In  the  particular  class  of  cases  now  under  considera- 
tion, if  they  fall  within  section  318  of  the  Code,  the  award 
of  costs,  as  in  cases  against  executors  or  administrators, 
may  perhaps  be  regarded  as  more  appropriately  the  sub- 
ject of  a  special  application  to  the  court,  after  the  litiga- 
tion is  otherwise  closed,  than  of  a  mere  incident  to  the 
decision  of  general  term.  I  am  not  therefore  prepared  to 
deny  jurisdiction  in  the  premises  to  the  supreme  court. 
The  motion  at  the  special  term,  so  far  as  I  am  able  to 
judge  by  the  papers  handed  up,  from  a  notice  without 
date,  and  an  affidavit  without  verification,  was  on  behalf 
of  the  county  judge  and  referees  alone,  (not  including 
Jewett,)  "  for  a  rule  or  order  setting  aside  the  entry  of 
judgment  for  costs  and  disbursements,  and  the  adjustment 
of  costs  and  disbursements  on  said  certiorari."  The 
attorney  of  the  adverse  party,  on  an  affidavit  apparently 
used  on  that  motion,  swears  "that  it  was  understood  be- 
tween deponent  and  said  Clute,  (defendants'  attorney,)  at 
the  time  of  said  taxation,  and  previous  thereto,  that  this 
question,  viz :  whether  the  relator  was  entitled  to  costs, 
and  if  so,  against  whom  should  be  submitted  to  this  court 
by  his  making  this  motion."  I  think  the  judge  at  special 
term  acted  upon  the  assumption  that  such  was  the  fact  ; 
and  this  being  so,  and  there  being  no  want  of  jurisdiction, 
I  think  he  was  fairly  enough  in  possession  of  the  case  to 
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make  the  proper  order  ;  and  the  remaining  questions  are 
whether  his  order  was  a  proper  one,  and  whether  the 
eaine  is  appealable. 

I  discover  no  difficulty  in  the  question  of  power  to 
award  costs  against  Jewett.  He  was  in  every  practical 
sense  a  party  to  the  proceeding.  He  was  the  man  over 
whose  lands  the  private  road  was  applied  to  be  laid  out. 
He  litigated  the  question  before  the  jury  who  passed 
upon  the  necessity  of  the  road.  He  appealed  from  the 
decision  of  the  commissioners  laying  out  the  road.  He 
procured  the  determination  of  the  county  court  and 
referees  reversing  the  action  of  the  commissioners.  He 
probably  had  no  notice  (notice  not  being  usually  given) 
of  the  application  for  the  common  law  certiorari.  He 
appeared  not  only  in  fact  but  in  name  by  attorney,  in  the 
proceedings  subsequently.  He  litigated  the  matter  on 
the  return  to  the  certiorari,  and  he  was  defeated.  He 
was,  in  my  opinion,  not  only  a  party  to  the  proceeding 
in  every  practical  sense,  but  the  only  proper  party 
against  whom,  if  against  any  body,  costs  should  be 
awarded.  And  perhaps  it  was  a  proper  case  for  costs. 
He  had  litigated  the  matter  from  beginning  to  end,  and 
he  was  unsuccessful.  He  was  apparently  defeated  finally 
on  the  question  of  jurisdiction,  having  appealed  from  the 
action  of  the  commissioners  in  a  case  not  warranted  by 
law.  The  question  may  have  been  somewhat  new  and 
possibly  doubtful.  There  were  considerations  in  favor 
of  both  views  of  the  question,  and  I  do  not  feel  disposed 
for  myself  to  interfere  with  the  judicial  discretion  exer- 
cised by  Mr.  Justice  GOULD,  at  special  term,  in  the  award 
of  the  costs.  I  am  not  sure  that  his  action,  independent 
of  the  question  of  power,  is  reviewable,  and  I  think  it 
better  not  to  give  too  much  encouragement  to  appeals, 
bringing  in  review  simply  matters  of  fact  and  of  discre- 
tion. The  insertion  of  the  costs  in  the  judgment  origi- 
nally was,  it  is  true,  unauthorized,  but  the  order  of  the 
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special  term,  afterwards,  allowing  it  to  stand,  cured  the 
error,  and  was  equivalent  to  an  original  authority. 

After  the  decisions  of  Haviland  agt.  White,  (7  How,,  Pr. 
R.,  157,)  and  The  People  agt.  Flake  and  others,  (14  id.,  528,) 
it  seems  to  me  we  should  treat  section  318  of  the  Code  as 
embracing  cases  of  this  description,  and  if  so,  that  sec- 
tion contemplates  that  costs  shall  be  awarded  against 
somebody.  I  have  some  doubt  whether  a  judgment  is  the 
proper  climax  to  a  litigation  in  a  special  proceeding,  and 
should  have  been  inclined  to  think  that  an  order  reversing 
the  action  of  the  referees  would  have  been  the  more  ap- 
propriate mode  of  terminating  the  proceedings.  As  that 
question  was  not  apparently  discussed  before  or  decided 
by  the  special  term,  I  scarcely  think  we  ought  to  reverse 
the  order  for  that  reason,  and  I  do  not  see  any  substan- 
tial objection  to  allowing  the  party  to.  enforce  the  collec- 
tion of  the  costs  by  judgment  and  execution.  I  regard 
the  order  therefore  as  substantially  right,  and  think  it 
should  be  affirmed,  but  without  costs. 


NEW  YORK  SUPERIOR  COURT. 
MICHAEL  MULLER  agt.  FRANCIS  VETTEL. 

Where  it  was  alleged  in  the  complaint  that  the  defendant  carried  on  a  lucrative 
business  as  a  butcher  in  Avenue  A,  in  the  city  of  New  York,  at  No.  248,  and  on 
the  20th  Feb.,  1861,  executed  to  the  plaintiff  a  bill  of  sale  (copy  annexed)  for 
the  consideration  of  $220,  the  store  fixtures  and  several  designated  articles  of  per- 
sonal propety  therein,  as  a  butcher's  shop,  but  without  describing  where  they 
were,  or  otherwsse  identifying  them ;  and  it  was  also  alleged  that  the  defendant, 
on  the  20th  Feb.,  1861,  executed  to  the  plaintiff  an  agreement  (copy  annexed) 
whereby  the  defendant  agreed  with  the  plaintiff  not  to  "  buy  or  keep  a  butcher's 
shop  within  six  blocks  of  No.  248  Avenue  A,  in  the  city  of  New  York,  during  the 
next  ten  years,"  averring  that  by  such  bill  of  sale  and  agreement  the  defendant 
intended  to  and  did  sell  to  the  plaintiff  the  good  will  and  patronage  of  the  busi- 
ness, and  then  averred  a  violation  by  the  defendant  of  such  agreement,  by  open- 
ing a  butcher's  shop  within  one  block  of  that  kept  by  the  piaintiff;  and  the  de- 
fendant admitted  in  his  answer  the  execution  of  the  bill  of  sale  and  the  delivery 
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of  the  articles  mentioned  in  it,  for  the  ram  of  $220,  and  alleged  that  it  expressed 
all  that  wot)  intended  to  bo  conveyed;  that  the  second  instrument  was  executed 
after  the  bill  of  gale  and  delivery  of  the  property,  and  was  separate  and  distinct ; 
that  it  was  without  consideration;  that  no  note  or  memorandum  expressing  the 
consideration  was  in  writing,  signed  by  the  party  to  be  charged,  and  that  tho 
same  was  void  under  the  statute, 

Held,  that  the  stipulation  not  to  keep  another  butcher's  shop  was  evidently  void 
within  the  statute  of  frauds,  if  it  stood  alone;  and  that  the  bill  of  tale  was 
equally  ineffectual,  as  it  did  not  describe  the  property  sold,  and  would  have  passed 
no  title  had  not  the  property  been  delivered ;  but  the  evidence  showed  that  they 
were  attempts  to  reduce  to  writing  an  actual  oral  agreement  between  the  parties, 
and  that  such  agreement  comprised  the  sale  of  the  contents  of  the  store  kept  by 
the  defendant,  and  the  good  will  of  the  ttand,  to  be  protected  by  the  defendant's 
undertaking  for  ten  years  not  to  interfere  with  such  business  by  opening  another 
similar  shop,  in  consideration  of  the  sum  paid  by  the  plaintiff. 

Judgment  for  the  plaintiff,  restraining  the  defendant  from  violating  the  agreement 
in  question,  and  that  he  recover  such  damages  as  he  shall  be  found  by  a  referee 
to  have  sustained  by  post  violation. 

New  York  Special  Term,  July,  1862. 

THIS  action  is  brought  to  enforce  specific  performance 
of  an  agreement  by  the  defendant  not  to  carry  on  the 
business  of  a  butcher  within  certain  limits  of  the  city  of 
New  York. 

W.  W.  NORTHRUP,  for  plaintiff". 
C.  A.  MAY,  for  defendant. 

ROBERTSON,  Justice.  The  complaint  alleges  that  the 
defendant  carried  on  a  lucrative  business  as  a  butcher  in 
Avenue  A,  in  the  city  of  New  York,  at  No.  248,  and  on 
the  20th  of  February,  1861,  he  executed  to  the  plaintiff 
a  ,bill  of  sale,  of  which  a  copy  was  annexed.  That  instru- 
ment purports,  for  the  sum  of  $220,  to  convey  to  the 
plaintiff  "  the  store  fixtures,  two  spring  scales,  two  saws, 
two  choppers,  six  knives,  two  steels,  two  ice-boxes,  two 
blocks,  one  iron  kettle,  one  grindstone,  four  choppers  in 
basement,  two  gas  burners  in  shop,  and  pipes  and  burners 
in  basement ;"  but  without  describing  where  they  were, 
or  otherwise  identifying  them.  The  complaint  also  alleges 
that  the  defendant  executed  to  the  plaintiff  an  instru- 
ment, a  copy  whereof  is  annexed,  whereby  the  defendant 
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agreed  with  the  plaintiff  not  to  "  buy  or  keep  a  butcher's 
shop  within  six  blocks  of  No.  248  Avenue  A,  in  the  city 
of  New  York,  during  the  next  ten  years,"  which  is  dated 
on  the  20th  of  February,  1861.  The  complaint  then  pro- 
ceeds to  allege  that,  in  consideration  thereof,  the  plaintiff 
paid  the  sum  of  $220,  and  took  the  possession  of  such 
goods  and  chattels,  and  of  the  premises  No.  248  Avenue 
A,  and  expended  large  sums  of  money  in  preparing  to 
carry  on  the  business  of  a  butcher,  for  which  purpose  the 
goods,  chattels  and  premises  were  sold  to  him.  It  avers 
that  by  such  bill  of  sale  and  agreement  the  defendant 
intended  to  and  did  sell  to  the  plaintiff  the  good  will  and 
patronage  of  the  business  carried  on  upon  such  premises, 
and  that  such  instruments  were  agreed  upon  and  executed 
cotemporaneously,  and  are  parts  of  one  entire  contract ; 
that  such  goods  and  chattels  were  on  the  said  premises 
used  by  the  defendant  in  his  business,  and  belong  to  such 
premises,  and  were  not  worth  $20  ;  that  the  plaintiff 
would  not  have  purchased  such  goods  or  paid  the  sum  of 
$220,  but  for  the  execution  of  such  agreement,  and  the 
transfer  of  the  good  will  and  patronage  of  the  said  pre- 
mises, and  the  understanding  that  he  should  not  be  in- 
terfered with  in  his  business.  It  then  avers  a  violation 
by  the  defendant  of  such  agreement,  by  opening  a  butch- 
er's shop  within  one  block  of  that  kept  by  him. 

The  defendant's  answer  admits  the  execution  of  the 
bill  of  sale,  and  the  delivery  of  the  articles  mentioned  in 
it,  for  the  sum  of  $220,  and  alleges  that  it  expresses  all 
that  was  intended  to  be  conveyed.  He  further  alleges 
that  the  second  instrument  was  executed  after  the  bill 
of  sale  and  the  delivery  of  the  property,  and  that  such 
agreements  were  separate  and  distinct ;  that  said  agree- 
ment was  without  consideration  ;  that  no  note  or  memo- 
randum expressing  the  consideration  was  in  writing 
signed  by  the  party  to  be  charged,  and  that  the  same  is 
void  under  the  statute. 
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At  the  time  of  the  negotiation  for  the  purchase  several 
persona  were  present.  Two  witnesses  (Kellin  and  Win- 
ningham)  testify  that  the  plaintiff  said  he  paid  $220  for 
the  shop  and  customers.  Another  witness  (Pope)  said 
the  defendant  said  the  plaintiff  would  buy  his  shop,  and 
he  would  go  to  Germany.  Another  (Hoffman)  that  the 
plaintiff  said  he  bought  the  good  will  and  fixtures.  Win- 
ningham  also  said  that  the  papers  were  read  before  the 
money  was  paid.  Hoffman  stated  that  the  plaintiff  took 
both  the  papers  after  he  paid  the  money.  The  former 
also  stated  that  the  defendant  said  he  would  not  start 
another  shop  within  ten  blocks  in  ten  years.  Hoffman 
also  stated  that  the  plaintiff  said  he  wanted  him  to  sign 
a  paper  not  to  start  another  shop,  and  the  defendant  said 
he  would.  Schenerman,  who  drew  the  papers,  said  noth- 
ing was  said  about  the  second  paper  until  after  the  bill 
of  sale  and  money  were  delivered. 

It  appeared  in  evidence  that  the  defendant  hired  the 
store  in  question  by  the  month,  and  agreed  that  he  should 
surrender,  and  the  plaintiff  should  take  possession  of  it, 
who  did  so  with  the  consent  of  the  landlord.  It  was  also 
proved  that  the  articles  enumerated  in  the  bill  of  sale 
were  not  worth  more  than  sixty  dollars. 

Evidence  also  was  given  that  the  defendant  induced 
another  person  to  start  another  butcher's  sjiop  in  the 
neighborhood  of  the  first,  within  six  blocks,  and  carry  it 
on  for  his  benefit  principally,  and  that  he  took  away 
customers  from  his  old  stand. 

The  stipulation  not  to  keep  another  butcher's  shop, 
recited  in  the  complaint,  was  evidently  void  within  the 
statute  of  frauds  if  it  stood  alone  ;  the  bill  of  sale  was 
equally  ineffectual,  as  it  did  not  describe  the  property 
sold,  and  would  have  passed  no  title  had  not  the  property 
been  delivered.  The  real  question  is  whether  they  were 
attempts  to  reduce  to  writing  an  actual  oral  agreement 

between  the  parties,  and  whether  such  agreement  com- 
VOL.  XXV. 
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prised  the  sale  of  the  contents  of  the  store  kept  by  the 
defendant,  and  the  good  will  of  the  stand,  to  be  protected 
by  the  defendant's  undertaking  for  ten  years  not  to  inter- 
fere with  such  business  by  opening  another  similar  shop, 
in  consideration  of  the  sum  paid  by  the  plaintiff. 

It  is  evident  that  the  defendant  expected  to  get  more 
than  the  mere  chattels  sold,  because  they  were  worth 
only  a  fourth  or  a  fifth  of  the  purchase  money,  and  that 
the  defendant  agreed  to  sell  the  good  will  of  the  business, 
as  he  abandoned  the  possession  to  the  plaintiff;  some  dis- 
cussion took  place  as  to  the  terms  before  the  defendant 
brought  in  the  person  who  drew  the  instrument ;  and 
although  there  is  some  discrepancy  in  the  testimony  as 
to  the  order  of  time  in  which  the  bill  of  sale  money  and 
second  agreement  were  delivered,  it  was  at  one  interview 
in  reference  to  one  transaction,  and  such  instruments 
were  evidently  designed  to  carry  out  the  understanding 
of  the  parties  as  expressed  by  them  at  the  time.  The 
plaintiff  paid  the  sum  of  two  hundred  and  twenty  dollars 
more  for  the  abandonment  of  the  defendant  of  all  inter- 
ference with  him  in  the  business  than  for  the  chattels 
delivered ;  and  even  if  he  had  not  paid  anything,  but 
only  agreed  to  pay  it,  equity  would  grant  him  relief  if 
the  subject  be  one  of  equitable  interference  at  all,  not- 
withstanding the  statute  of  frauds. 

In  Martin  agt.  Pycroft,  (2  De.  G.  M.  and  G.  Rep.,  225  ; 
S.  C.  22  Law  J.  R.,  JV.  S.,  Chance  94,  16  Jun.,  1125)  revers- 
ing the  decision  in  the  same  case  in  the  court  below  (21 
L.  J.  R.,  JV*.  S.,  Chance,  448,  16  Jun.,  1040)  an  agreement 
for  a  lease  at  a  certain  premium  verbally  promised  to  be 
paid  by  the  plaintiff,  was  decreed  to  be  specifically  per- 
formed notwithstanding  the  statute  of  frauds.  Contracts 
for  the  sale  of  good  wills  (Bryson  agt.  Whitehead,  1  Sim. 
and  Stu.  Rep.,  74)  and  as  restraint  of  trade  (Kemble  agt. 
Kean,  6  Sim.  Rep.,  333)  have  been  enforced  ;  and  the 
remedy  at  law  in  this  case  is  too  uncertain,  and  the  plain- 
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tiff's  damages  would  rest  too  much  in  conjecture,  to  drive 
him  to  such  an  action,  or  confine  him  to  such  a  remedy. 

It  is  true  no  jury  was  asked  for  in  this  case,  and  the 
court  has  power,  if  the  facts  proved  warrant  it,  to  award 
a  return  of  the  money  paid  by  him,  deducting  the  value 
of  the  benefits  derived  by  the  plaintiff  from  the  agree- 
ment, but  those  are  difficult  to  be  estimated.  More  com- 
plete justice,  therefore,  can  be  done  by  decreeing  a  spe- 
cific  performance. 

In  reference  to  the  infraction  by  the  defendant  of  his 
agreement,  I  am  satisfied  from  the  evidence  the  business 
recently  conducted  by  him  was  commenced  and  continued 
for  his  benefit,  although  he  may  have  received  mere  wages 
and  no  share  of  the  profits,  and  that  it  was  a  substantial 
violation  of  his  contract  not  to  buy  or  keep  such  a  shop ; 
if  it  were  not  so,  such  an  agreement  could  easily  be 
evaded.  He  is  in  his  new  place  attracting  his  old  cus- 
tomers from  the  stand  he  sold,  injuring  the  plaintiff,  and 
benefiting  himself.  He  must,  therefore,  be  restrained  by 
injunction  from  similar  acts. 

The  plaintiff  is  also  entitled  to  damages  for  past  inju- 
ries under  this  contract,  in  order  to  do  complete  justice 
to  all  parties,  as  the  court  has  obtained  jurisdiction  of 
the  whole  case,  and  there  must,  therefore,  be  a  reference 
if  he  desires  it,  for  the  purpose  of  ascertaining  such 
damages. 

Judgment,  therefore,  must  be  given  for  the  plaintiff, 
restraining  the  defendant  from  violating  the  agreement 
in  question,  and  that  he  recover  such  damages  as  he  shall 
be  found  by  a  referee  to  have  sustained  by  past  violation. 
John  H.  Anthon  to  be  such  referee  if  a  reference  is  had. 
The  form  of  judgment  to  be  settled. 
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SUPREME  COURT. 

CATHARINE  COOKE,  executrix,  &c.  of  THOMAS  B.  COOKE, 
dec'd  agt.  ELIZA  BEACH,  administratrix,  &c.  of  EPHRAIM 
BEACH,  deceased,  and  others. 

It  is  a  general  rule,  applicable  to  cases  in  equity  as  well  as  actions  at  law,  that  a 
plaintiff  has  a  right  to  discontinue  his  action  as  a  matter  of  course,  on  the  pay- 
ment of  costs.  There  may  be  circumstances  which  will  control  this  right,  as 
where,  from  the  state  of  the  pleadings  or  proceedings  in  the  cause,  the  adverse 
party  has  acquired  some  absolute  rights  which  a  discontinuance  would  destroy  or 
impair. 

Where,  in  an  action  to  foreclose  a  mortgage,  a  stipulation  was  entered  into  by  the 
plaintiff  and  the  defendants,  that  the  testimony  of  a  witness  taken  on  a  former 
trial  should  be  used  as  evidence,  subject  to  the  conditions  mentioned  in  the  stipu- 
lation— the  witness  having  died  since  the  former  trial  and  pending  the  taking  of 
his  testimony  de  bene  esse, 

Held,  that  an  ex  parte  order  subsequently  entered  by  the  plaintiff  discontinuing 
the  action  and  offering  to  pay  the  defendants'  costs,  was  authorized  and  regular, 
although  the  effect  of  the  discontinuance  might  be  to  deprive  the  defendants  of 
the  stipulated  testimony  in  a  subsequent  action  for  the  same  cause  which  the 
plaintiff  had  commenced. 

Albany  General  Term,  March,  1863. 

GOULD,  HOGEBOOM  and  MILLER,  Justices. 

APPEAL  from  an  order  of  Justice  GOULD,  made  at  special 
term  in  November,  1860,  denying  defendants'  motion  to 
set  aside  and  vacate  the  plaintiff's  order  of  discontinu- 
ance of  April  24,  1860,  &c. 

In  November,  1860,  the  defendants  moved,  at  special 
term,  to  vacate  an  order  of  discontinuance  entered  ex 
parte  >by  the  plaintiff  in  this  action,  and  to  restore  the 
said  action  to  its  condition  before  the  entry  of  said  order, 
and  to  stay  proceedings  in  a  second  action  between  the 
same  parties,  alleged  to  be  for  the  same  cause  of  action. 
A  former  action  had  been  commenced  (in  1853)  against 
the  plaintiff's  testator,  by  Lindsley  Beach,  one  of  the 
defendants  in  this  action,  to  declare  a  mortgage,  held  by 
the  former  against  Ephraim  Beach,  upon  premises  owned 
by  Lindsley  Beach,  satisfied,  and  to  cancel  the  same.  The 
cause  had  been  referred  to  a  referee,  and  a  large  sum, 
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over  $12,000,  was  claimed  to  be  due  upon  the  said  mort- 
gage, which  was  originally  given  for  $52,000.  Evidence 
had  been  taken  in  said  action,  and  Ephraim  Beach  had 
been  examined  therein.  Thereupon  the  holder  of  the 
mortgage,  being  the  plaintiff  in  this  action,  commenced 
this  action  (in  June,  18.r>7)  to  foreclose  the  same,  and  to 
obtain  a  decree  for  the  sale  of  the  mortgaged  premises. 
No  pleadings  had  as  yet  been  interposed.  Thereupon  the 
defendants  in  this  suit  applied  for  and  obtained  an  order 
for  the  examination  of  Ephraim  Beach,  de  bene  esse,  as  a 
material  witness  for  the  defendants,  who  was  dangerously 
ill.  He  had  been  examined  and  given  material  testimony 
in  the  suit  first  instituted  and  tried  before  the  referee. 
His  examination  under  the  order,  de  bene  me,  was  com- 
menced, but  only  partially  proceeded  in  on  account  of  his 
severe  indisposition,  and  thereupon  the  parties  entered 
into  a  stipulation  that  the  evidence  given  before  the  re- 
feree should  be  deemed  as  taken  under  said  order,  de  bene 
me,  and  might  be  read  on  the  trial  of  said  action  with 
the  same  effect  as  if  so  taken,  subject  to  objection  to  the 
admissibility  of  said  witness  and  the  competency  of  his 
testimony.  This  stipulation  was  entered  into  on  the  llth 
of  August,  1857.  The  witness,  Ephraim  Beach,  subse- 
quently, and  on  the  22d  of  September,  1857,  died.  Sub- 
sequently thereto,  and  on  the  24th  of  April,.  1860,  the 
plaintiff  in  this  action  entered  in  the  clerk's  office  of 
Greene  county,  an  ex  parte  order  discontinuing  said  action 
on  payment  by  the  plaintiff  of  the  defendants'  costs,  and 
on  the  same  day  served  same,  with  notice  of  discontinu- 
ance and  an  offer  to  pay  the  costs,  on  the  defendants' 
attorney,  and  tendered  to  him  the  costs,  which  the  de- 
fendants' attorney  declined  to  receive,  and  objected  to 
the  regularity  of  the  plaintiff's  proceedings,  and  that  the 
same  was  done  to  get  rid  of  the  testimony  of  Beach.  On 
the  next  day  (25th  April,  1860)  the  plaintiff  in  this  action 
commenced  a  new  action  against  the  same  parties,  appa- 


358  NEW  YORK  PRACTICE  REPORTS. 

Cooke  agt.  Beach. 

rently  for  the  same  cause  of  action,  and  subsequently 
served  a  complaint  therein.  The  defendants,  claiming  to 
be  aggrieved  by  the  said  order  of  discontinuance,  and  to 
be  thereby  deprived  (if  it  was  sustained)  of  the  testimony 
of  Beach,  and  also  that  said  order  was  irregular,  made 
the  aforesaid  motion,  at  special  term,  in  this  action,  being 
the  foreclosure  action  first  instituted.  The  motion  was 
denied,  with  costs ;  and  thereupon  Lindsley  Beach  and 
Tuzar  Bulkely,  two  of  the  defendants,  whose  premises 
were  affected  by  said  mortgage,  appealed  to  the  general 
term  from  the  order  denying  said  motion. 

JOHN  H.  REYNOLDS,  for  plaintiff,  respondent. 
LYMAN  TREMAIN,  for  defendants,  appellants. 

By  the  court,  HOGEBOOM,  Justice.  I  think  the  order  of 
the  special  term  should  be  affirmed. 

1.  The  general  rule  is,  that  a  plaintiff  has  a  right  to 
discontinue  his  action  as  a  matter  of  course,  on  the  pay- 
ment of  costs.  (Bedell  agt.  Powell,  13  Barb.,  183,  185,  186.) 
And  this  rule  applies  as  well  to  cases  in  equity  as  to 
actions  at  law.  (1  Barb.  Ch.  Pr.,  225.)  There  may  be 
and  there  are  circumstances  controlling  this  right — as 
where,  from  the  state  of  the  pleadings  or  the  proceedings 
in  the  cause,  the  adverse  party  has  acquired  some  abso- 
lute rights  which  a  discontinuance  would  destroy  or  im- 
pair. (Seaboard  4f  Roanoke  R.  R.  Co.  agt.  Ward,  18  Barb,, 
595  ;  Van  Mien  agt.  Schermerhorn,  14  How.  R.,  287.)  In 
this  case  we  have  not  the  pleadings  before  us,  nor  are  we 
advised  by  the  papers  on  the  motion  that  there  are  any 
set-offs  or  counterclaims  which  the  defendants  intend  to 
interpose.  Certainly  they  have  acquired  no  fixed  rights 
against  the  plaintiff,  by  the  pleadings  or  proceedings  in 
the  cause,  which  a  discontinuance  of  the  cause  would 
defeat.  It  is  said,  indeed,  that  the  discontinuance  will 
deprive  the  defendants  of  the  testimony  of  Ephraim 
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Beach.  This  is  probably  so  ;  but  I  do  not  see  that  this 
is  one  of  those  consequences  to  prevent  which  the  defend- 
ants have  a  right  to  ask  our  interposition.  If  the  testi- 
mony of  Beach  had  been  taken  and  the  cause  had  come 
to  trial,  and  the  plaintiff  had  offered  no  evidence,  her 
complaint  would  have  been  dismissed,  Beach's  testimony 
lost,  and  a  new  suit  liable  to  be  commenced.  If  Beach 
had  been  in  fact  examined,  de  bene  esse,  there  would  have 
been  nothing  to  prevent  a  discontinuance  of  the  action 
by  the  plaintiff  thereon,  and  in  such  event  Beach's  testi- 
mony would  have  fallen  with  the  cause.  And  I  do  not 
think  the  defendants  ought  to  be  placed  in  a  better  situ- 
ation than  if  the  testimony  had  in  fact  been  taken  de  bene 
esse.  Indeed,  the  stipulation  is  that  it  should  have  that 
precise  effect — no  more.  The  defendants  should  have 
provided  for  the  contingency  which  has  occurred,  by  per- 
petuating the  testimony  of  Beach.  At  all  events,  it  does 
not  seem  to  me  that  we  ought  to  prevent  (if  we  have  the 
right  to  prevent)  the  discontinuance  of  the  action,  except 
upon  compliance  with  the  condition  suggested. 

2.  I  am  inclined  to  think  the  mode  of  discontinuance 
regular,  to  wit :  by  an  ex  parte  motion  to  the  court,  or  an 
ex  parte  order  in  the  clerk's  office.  (1  Barb.  Ch.  Pr.,  228, 
566,  581  ;  Cummins  agt.  Bennett,  8  Paige,  79,  81.)  If  the 
former  be  the  true  mode,  then  so  long  as  the,  party  has 
the  right  to  a  discontinuance  in  the  one  mode  or  tho 
other,  perhaps  it  is  a  mere  matter  of  practice,  and  not 
reviewable  upon  appeal,  which  mode  a  party  shall  be  per- 
mitted to  pursue.  And  except  in  a  case  of  abuse  of  dis- 
cretion, I  think  the  decision  of  the  special  term  should 
be  held  conclusive  on  that  point,  and  the  appeal  not 
available,  inasmuch  as  the  order  affects  no  substantial 
right.  If  the  right  to  the  order  is  not  absolute,  but  de- 
pending upon  equitable  considerations,  I  have  already 
attempted  to  show  that  those  equities  do  not  exist  in 
this  case  in  favor  of  the  defendants  to  such  an  extent  as 
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to  justify  our  interference.  Moreover,  if  the  proceedings 
taken  by  the  plaintiff  have  not  been  effectual  to  work  an 
absolute  discontinuance,  I  do  not  see  why,  in  the  second 
suit,  the  defendants  may  not  take  advantage  of  it  by 
answer,  alleging  the  existence  and  pendency  of  a  former 
suit  in  abatement  of  the  second  action. 

I  think  the  order  of  the  special  term  should  be  affirmed, 
with  $10  costs. 


NEW  YORK  COMMON  PLEAS. 
HOWE  agt.  GUNSON. 

Where  A.  at  the  request  of  B.  advances  to  him  the  amount  of  a  month's  salary 
which  £.  has  to  earn,  and  agrees  to  pay  at  the  expiration  of  the  month,  and 
takes  an  assignment  from  B.  of  his  salary  as  security,  it  is  usury  for  A.  to  take 
over  7  per  cent,  per  annum  interest  on  the  amount  of  such  advance. 

It  is  not  the  case  where  the  lender  of  money  assumes  a  risk  upon  the  loan  by  which 
repayment  is  hazarded,  and  upon  which,  it  is  not  usurious  though  an  excessive 
rate  of  interest  is  charged ;  but  it  is  only  the  security  which  depends  upon  a  con- 
tingency, B.  being  liable  though  the  security  should  fail  to  yield  anything. 

JVeio  York  General  Term,  July,  1863. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  a  judgment  at  special  term.  The  facts 
will  appear  in  the  opinion. 

By  the  court,  BRADY,  J.  In  this  case  the  evidence  of 
the  defendant,  which  is  not  controverted,  establishes  the 
following  facts :  About  the  7th  July,  1861,  he  went  to  the 
office  of  Mr.  Ellis  and  asked  him  if  he  would  not  advance 
him  a  month's  pay,  and  signed  an  agreement  to  pay  eight 
per  cent,  interest  for  it.  That  his  salary  was  $67.94,  and 
that  he  received  $62.53,  the  sum  of  $5.42  being  the  inte- 
rest allowed;  that  he  assigned  his  salary  as  security; 
that  in  the  month  of  August  folloAving,  he  renewed  the 
assignment,  and  paid  five  dollars  more  for  the  use  of  the 
money  for  the  next  month ;  that  in  September  he  made 
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no  assignment,  but  received  his  pay,  and  in  October  went 
to  Pine  street,  executed  the  instrument  in  suit  and  paid 
five  dollars  ;  that  he  tore  up  the  old  instrument  when  he 
executed  the  one  in  suit,  and  subsequently,  -being  called 
upon  for  payment,  offered  to  pay  $62.53,  which  was  the 
principal,  and  declined  to  pay  any  more  unlawful  interest. 
By  this  evidence  the  defendant  established  the  fact 
that  the  indebtedness  was  a  loan  to  him  of  money  at  a 
usurious  rate  of  interest,  and  that  the  assignment  was 
only  given  as  a  collateral  security.  There  was  no  risk 
by  the  plaintiff  upon  any  doubtful  contingency.  The 
liability  of  the  defendant  did  not  rest  upon  his  discharg- 
ing the  duties  of  his  office  or  his  receiving  or  collecting 
the  salary  earned  or  to  be  earned,  nor  was  there  an  abso- 
lute assignment  of  that  salary.  The  plaintiff  or  his  agent 
advanced  the  money  and  took  the  assignment  as  security. 
There  can  be  no  doubt  of  this.  Although  the  defendant 
states  that  the  first  transaction  was  with  Mr.  Ellis,  he 
also  states  that  he  went  down  to  Pine  street  and  there 
executed  the  instrument  in  suit,  and  paid  five  dollars. 
He  went  there  because  "  they  had  moved  from  Cortlandt 
to  Pine  street,"  and  he  tore  up  the  old  instrument  when 
he  executed  this  one.  The  plaintiff  did  not  show  that 
Mr.  Ellis  was  a  person  not  connected  with  him,  nor  did 
he  show  that  he  took  the  assignment  of  the  original  claim 
without  notice,  assuming  the  instrument  in  suit  to  have 
been  a  renewal  of  the  original  loan  in  July.  Mr.  Ellis 
was  doubtless  some  person  acting  for  the  plaintiff,  other- 
wise the  instrument  would  have  contained  his  name. 
These  observations  are  made  in  answer  to  a  suggestion  - 
on  the  argument  that  no  connection  had  been  shown  be- 
tween the  defendant  and  Mr.  Ellis.  On  the  state  of  facts 
detailed,  however,  the  defendant  was  not  liable.  The 
rate  of  interest  was  unusual  and  extraordinary,  even  to 
the  usurer,  being  at  the  rate  of  96  per  cent,  per  annum  on 
the  sum  of  $67.94,  and  is  reprehensible  unless  excused 
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upon  the  assumption  that  the  plaintiff  relied  in  fact  only 
on  the  assignment,  and  took  the  risk  of  the  defendant's 
earning  and  receiving  the  salary.  Where  the  lender  of 
money  assumes  a  risk  upon  the  loan  by  which  repayment 
is  hazarded,  the  contract  will  not  be  usurious  although  an 
excessive  rate  of  interest  be  charged.  (Story  on  Con., 
§600  and  cases;  2  Parsons  on  Con.,  414;  Chitty  on  Con., 
605,  8th  Jim.  Ed.) 

This  is  not  such  a  case.  The  security  alone  was  one 
which  depended  upon  a  contingency,  but  the  principal 
was  not  hazarded,  the  defendant  being  liable,  though 
that  security  should  fail  to  yield  anything.  I  think  the 
judgment  should  be  reversed.  It  is  not  at  all  likely  that 
the  jury  misunderstood  the  facts  of  this  case.  At  first 
blush  it  appears  to  be  one  in  which  the  plaintiff  assumed 
the  risk  of  the  defendant's  earning  the  salary,  and  they 
may  on  that  theory  have  given  a  verdict  for  the  plaintiff. 
It  matters  not,  however.  The  case,  on  a  full  understand- 
ing of  it,  is  one  of  a  loan  at  an  excessive  rate  of  interest, 
and  the  judgment  cannot  be  upheld. 

Reversed. 


SUPREME  COURT. 

CHARLES  B.  BOSTWICK,  receiver,  &c.  agt.  WILLIAM  ELTON, 
CALVIN  W.  ELTON,  HENRY  C.  ELTON,  WM.  S.  DEMING 
and  BENJAMIN  B.  HASTINGS. 

A  plaintiff  who  brings  an  action  as  receiver  appointed  under  proceedings  supplemen- 
tary to  execution,  to  reach  the  property  of  the  judgment  debtors  which  he  alleges 
has  been  fraudulently  assigned  by  them  for  the  benefit  of  creditors,  is  not  entitled 
to  an  order  of  injunction,  nor  an  order  for  the  appointment  of  a  receiver  of  the 
property,  unless  he  furnishes  to  the  court  some  evidence  that  he  is  entitled  to  the 
relief  demanded  in  his  complaint,  or  has  an  apparent  right  to  the  property. 

The  ordinary  affidavit  of  verification  of  the  complaint,  is  not  sufficient  to  establish 
as  a  fact,  the  positive  allegation  in  the  complaint  that  the  assignment  was  made 
to  hinder,  delay  and  defraud  the  creditors  of  the  assignors. 


NEW  YORK  PRACTICE  REPORTS.  363 

Bortwick  agt.  Elton. 

Nor  is  an  affidavit  showing  that  the  atrigme  it  a,  non-resident  of  this  »tat«,  and 
had  employed  the  attignor*  to  astitt  him  in  executing  hit  trtut,  sufficient  evi- 
dence of  the  fact  that  the  assignment  was  made  with  the  fraudulent  intent  alle- 
ged— there  being  no  allegation  in  the  complaint,  nor  any  proof  offered  that  the 
assigned  property  was  not  immediately  delivered  to  the  awignee  and  the  possession 
continued  in  him.  And  the  fact  that  he  was  a  non-resident  of  the  state  did  not 
tend  to  establish  the  fact  that  the  assignment  was  made  with  a  fraudulent  intent. 

JVeto  York  General  Term,  October,  1862. 

INGRAHAM,  LEONARD  and  ROSEKRANS,  Justices. 

APPEAL  from  an  order  of  special  term,  allowing  an  in- 
junction, and  the  appointment  of  a  receiver  in  an  action 
brought  by  the  plaintiff  as  receiver,  appointed  in  supple- 
mentary proceedings.  The  facts  will  sufficiently  appear 
in  the  opinion  of  the  court. 

By  the  court,  ROSEKRANS,  J.  The  plaintiff  was  not 
entitled  to  an  order  of  injunction,  nor  an  order  for  the 
appointment  of  a  receiver  of  the  property  which  was  the 
subject  of  this  action,  unless  he  furnished  to  the  court 
some  evidence  that  he  was  entitled  to  the  relief  demanded 
in  his  complaint,  or  had  an  apparent  right  to  the  pro- 
perty. He  claims  that  he  has  been  appointed,  under  pro- 
ceedings supplementary  to  execution,  receiver  of  the  pro- 
perty of  all  the  defendants  except  William  Elton,  and  he 
alleges  that  William  Elton  has  possession  of  the  assigned 
property  or  its  proceeds,  as  assignee  of  Calvin  W.  and 
Henry  C.  Elton,  under  a  voluntary  assignment  made  by 
them  for  the  benefit  of  their  creditors,  in  November,  1860. 
The  plaintiff  alleges,  upon  his  information  and  belief,  that 
this  assignment  was  made  with  the  intent  to  delay,  hin- 
der and  defraud  the  creditors  of  the  assignors.  He  sets 
out  in  his  complaint  a  copy  of  the  assignment,  and  avers 
that  the  assignee,  at  the  date  of  the  assignment,  was  a 
non-resident  of  this  state.  The  plaintiff's  entire  cause 
of  action,  and  his  title  to  relief,  either  by  injunction  or 
the  appointment  of  a  receiver,  depends  entirely  upon  his 
establishing  the  fact  that  the  assignment  referred  to  was 
made  to  delay,  hinder  or  defraud  the  creditors  of  the 
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assignors.  The  ordinary  affidavit  of  verification  of  the 
complaint  was  not  sufficient  to  establish  any  fact  alleged 
therein  on  information  and  belief.  Indeed,  had  the  alle- 
gation that  the  assignment  was  made  to  delay,  hinder 
and  defraud  the  creditors  of  the  assignors  been  in  posi- 
tive terms,  the  ordinary  affidavit  of  verification  would  not 
have  been  sufficient  to  establish  the  fact,  as  such  affidavit 
is  merely  upon  information  and  belief,  except  as  to  such 
matters  as  are  stated  in  the  pleading  to  be  within  the 
personal  knowledge  of  the  party  making  the  affidavit. 
There  was  no  other  evidence  furnished  to  the  judge  at 
special  term  to  sustain  this  general  allegation  of  fraud, 
except  an  affidavit  showing  that  the  assignee  was  a  non- 
resident of  this  state  and  had  employed  the  assignors  to 
assist  him  in  executing  his  trust,  and  the  evidence  of 
fraud  contained  in  the  assignment.  The  plaintiff  insists 
that  the  assignment  is  fraudulent,  for  the  reason  that  the 
debts  of  Elton,  Deming  &  Co.,  which  were  assumed  by 
C.  W.  Elton  &  Co.,  when  they  formed  their  copartnership, 
were  not  provided  for  by  the  assignment.  The  fact,  how- 
ever, is  otherwise.  The  assignment  expressly  provides 
for  the  payment  of  all  the  copartnership  debts  of  the 
assignors,  and  the  complaint  states  expressly  that  C.  W. 
Elton  &  Co.,  assumed  the  payment  of  all  of  the  debts  of 
Elton,  Deming  &  Co.,  which  had  been  assumed  by  C.  W. 
Elton  upon  the  dissolution  of  the  latter  firm.  The  resi- 
due of  the  debts  of  the  firm  of  Elton,  Deming  &  Co.,  were 
provided  for  under  the  assignment  by  that  clause  in  it 
which  directed  that,  after  paying  the  copartnership  debts 
of  the  assignors,  the  surplus  should  be  applied  to  pay  and 
discharge  the  individual  debts  of  each  of  the  assignors 
out  of  the  share  of  each  in  such  surplus.  Under  this 
clause,  the  creditors  of  Elton,  Deming  &  Co.,  whose  debts 
had  not  been  assumed  by  C.  W.  Elton  &  Co.,  could  claim 
the  payment  of  their  debts.  Within  the  meaning  of  the 
language  of  the  assignment,  they  were  the  individual 
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debts  of  C.  W.  Elton,  who  had  been  a  member  of  that 
firm. 

These  creditors  were  not  entitled  to  any  preference 
over  the  other  individual  creditors  of  C.  W.  Elton,  in  the 
payment  of  their  debts  out  of  C.  W.  Elton's  share  of  the 
proceeds  of  the  assigned  property,  after  paying  the  part- 
nership creditors  of  the  assignors.  The  assignment  was 
not  fraudulent  upon  its  face.  The  fact  that  the  assignee 
employed  the  assignors  to  assist  him  in  executing  the 
trust,  did  not  render  the  assignment  fraudulent.  There 
was  no  allegation  in  the  complaint,  nor  was  any  proof 
offered  that  the  assigned  property  was  not  immediately 
delivered  to  him,  and  the  possession  continued  in  the 
assignee.  On  the  contrary,  the  complaint  alleges  pos- 
session of  the  assigned  property,  or  its  proceeds,  in  the 
assignee.  It  was  not  alleged  that  the  assignee  was  insol- 
vent, and  the  fact  that  he  was  a  non-resident  of  the  state 
did  not  tend  to  establish  the  fact  that  the  assignment 
was  made  with  a  fraudulent  intent.  There  was,  there- 
fore, no  evidence  furnished  to  the  special  term  of  the  fact 
that  the  assignment  was  made  with  the  fraudulent  intent 
alleged,  and  without  such  evidence  the  plaintiff  was  not 
entitled  to  an  injunction  or  the  appointment  of  a  receiver. 

But  if  the  fact  of  the  assignee's  non-residence  tended  to 
establish  the  fact  that  the  assignment  was  made  to  delay, 
hinder  or  defraud  the  creditors  of  the  assignors,  it  was 
shown  that  the  assignee  had  given  a  bond,  under  chapter 
348  of  the  Laws  of  I860,  with  sufficient  sureties,  who  jus- 
tified in  the  sum  of  $30,000  each,  and  were  approved  by 
the  county  judge,  conditioned  for  the  faithful  discharge 
of  the  duties  of  such  assignee.  The  assignee  also  justi- 
fied in  the  sum  of  $20,000,  and  showed  that  he  had  in  all 
things  complied  with  the  requirements  of  the  act  of  1860. 
There  could  be  no  difficulty  arising  out  of  the  non-resi- 
dence of  the  assignee  in  calling  him  to  account  before  the 
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county  judge  under  the  fourth  section  of  that  act,  or  in 
obtaining  a  decree  or  judgment  against  him  in  an  action 
to  compel  an  account  of  his  trust. 

I  think  the  order  of  special  term  should  be  reversed 
with  costs. 


NEW  YORK  SUPERIOR  COURT. 
JAMES  B.  WILLIAMS  agt.  GEORGE  C.  SPENCE  and  others. 

Where  the  plaintiff  has  the  right  to  the  exclusive  use  of  a  trade  mark,  in  a  particu- 
lar article  of  manufacture,  any  labels,  devices  or  handbills  used  by  the  defendants 
which  are  calculated  to  deceive  the  public  into  the  belief  that  the  article  they  are 
selling  is  the  article  made  and  sold  by  the  plaintiff,  will  be  restrained  by  injunc- 
tion, and  the  plaintiff  fully  protected. 

New  York  Special  Term,  July,  1863. 

APPLICATION  by  plaintiff  for  an  injunction  pendente  lite, 
to  restrain  the  defendants  from  selling,  disposing  of,  or 
advertising,  or  offering  for  sale,  any  soap  (not  manufac- 
tured by  the  plaintiff)  called  and  known  as  "  Genuine 
Yankee  Soap." 

WALDO  HUTCHINS,  for  plaintiff. 
,  for  defendants. 

MONELL,  Justice.  I  regard  the  question  whether  the 
plaintiff  has  the  right  to  the  exclusive  use  of  the  trade 
mark,  "Yankee  Soap,"  adopted  by  him,  as  settled  by  the 
court  in  Williams  agt.  Johnson,  (2  Bosw.,  1.) 

It  is  there  held  that  "whatever  marks  or  devices  are 
employed  by  the  plaintiffs  to  denote  that  the  soap  was 
made  by  them,  and  is  combined  by  the  same  skill  that 
was  employed  in  the  making  of  soap  theretofore  made  and 
sold  by  them,  having  the  same  marks  and  devices,  are  en- 
titled to  protection." 

The  court   restrained   the  defendant  from  using  the 
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plaintiffs'  trade  mark,  and  say  "ho  may  not  use  the  labels 
or  devices  or  handbills  which  he  is  using,  nor  any  other 
like  labels,  handbills  or  devices  in  imitation  of  or  simula- 
ting the  labels,  devices  or  handbills  used  by  the  plaintiffs, 
or  any  other  similar  labels,  devices  or  handbills  calcu- 
lated to  deceive  the  public,  or  create  the  belief  that  the 
soap  he  sells  is  the  soap  made  or  sold  by  the  plaintiffs 
under  the  name  of  genuine  Yankee  soap." 

The  only  question  to  be  determined,  therefore,  in  this 
case,  is  whether  the  labels,  devices  and  handbills  used 
by  the  defendants,  as  set  forth  in  the  complaint,  are  cal- 
culated to  and  do  deceive  the  public  into  the  belief  that 
the  soap  they  are  selling  is  the  soap  made  and  sold  by 
the  plaintiff. 

The  weight  of  the  evidence  furnished  by  the  witnesses 
who  are  acquainted  with  the  market,  and  who  are  dealers 
in  these  soaps,  is  that  among  dealers  and  in  the  market 
the  appellation  "  Yankee  Soap"  is  known  to  be  the  soap 
of  the  plaintiff's  manufacture,  and  all  other  soaps  thus 
designated  to  be  spurious. 

The  oral  evidence  that  the  labels,  devices  and  hand- 
bills used  by  the  defendants  are  calculated  to  deceive  the 
public  also  preponderates ;  and  an  inspection  of  the  re- 
spective labels,  devices  and  handbills  satisfies  me  that 
the  public  would  readily  be  deceived,  and  purchase  the 
defendants'  soap  under  the  belief  thaj  they  are  purchas- 
ing the  plaintiff's. 

Although  there  are  some  marks  of  dissimilarity,  both 
in  the  labels,  devices  and  handbills,  yet  the  prominence 
given  to  the  name  "Yankee  Soap,"  the  inferiority  of  the 
size  and  shape  of  the  cakes,  the  covering  of  tin  foil,  the 
color  of  the  labels,  the  size  and  shape  of  the  boxes,  the 
almost  literal  adoption  of  the  language  used  in  the  plain- 
tiff's labels  and  handbills,  overwhelm  the  small  marks  of 
difference  which  the  defendants  hoped  would  relieve  them 
from  the  consequences  of  using  the  plaintiff's  trade  mark. 
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I  am,  therefore,  of  opinion,  after  a  careful  considera- 
tion of  the  evidence,  that  the  labels,  devices  and  hand- 
bills usod  by  the  defendants  are  calculated  to  deceive  the 
public,  and  lead  the  unwary  to  believe  that  in  purchasing 
the  defendants'  soap  they  are  purchasing  the  plaintiff's. 

Against  such  an  use  of  the  plaintiff's  trade  marks,  as 
decided  in  Williams  agt.  Johnson,  the  plaintiffs  are  entitled 
to  protection. 


SUPREME  COURT. 

JOSEPH  C.  ADAMS  and  another  agt.  JOHN  F.  PERKINS  and 

others. 

There  is  no  limitation  to  the  number  of  term  fees  in  the  court  of  appeals,  which  are 
taxable  under  subdivision  7  of  section  307  of  the  Code.  The  limitation  of  term 
1  fees  only  applies  to  the  circuits  and  the  special  and  general  terms. 

The  judgment  of  the  special  term  was  rendered  in  favor  of  the  defendant  for  his 
costs,  amounting  to  $193.25 ;  the  judgment  of  the  general  term  affirmed  the  judg- 
ment, with  $54.80  costs  of  the  appeal.  The  court  of  appeals  affirmed  the  judg- 
ment of  the  general  term,  with  costs,  and  ten  per  cent,  in  addition  upon  the 
"  amount  of  the  judgment :"  held,  that  the  ten  per  cent,  should  be  computed 
upon  the  amount  of  both  the  judgments  below,  but  not  upon  the  interest  accrued 
on  the  judgments. 

Chemung  Special  Term,  second  Tuesday  of  Jlpril,  1863. 
MOTION  for  readjustment  of  costs.     The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Louis  L.  BUNDY,  for  motion. 
HEZEKIAH  STURGES,  opposed. 

PARKER,  Justice.  This  is  a  motion  for  readjustment  of 
costs.  The  action  was  tried  before  a  referee,  and  re- 
sulted in  a  judgment  in  favor  of  the  defendants  for  their 
costs,  which  amounted  to  $193.25.  An  appeal  was  taken 
from  this  judgment  to  the  general  term,  which  affirmed 
the  judgment,  with  costs.  The  costs  were  taxed  at 
$54.80,  and  judgment  in  favor  of  the  defendants  was  en- 
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tered  nnd  perfected,  affirming  said  judgment  for  $193.25, 
with  $54.80  costs  of  said  appeal.  The  plaintiff  then 
appealed  from  the  judgment  rendered  at  the  general  term, 
to  the  court  of  appeals,  and  in  said  court  the  judgment 
of  the  general  term  was  affirmed,  with  costs,  and  ten  per 
cent,  in  addition  thereto  on  the  amount  of  the  judgment, 
by  way  of  damages.  The  remittitur  from  the  court  of 
appeals  was  filed  in  the  clerk's  office  of  Otsego  county, 
(which  was  the  place  of  trial,)  on  the  21st  day  of  March, 
1863,  and  on  that  day  the  said  two  sums  above  men* 
tioned,  with  interest  thereon,  amounted  to  $338.72.  While 
the  cause  was  in  the  court  of  appeals  it  was  necessarily 
on  the  calendar  of  that  court  eight  different  terms,  at 
which  it  was  not  reached  prior  to  the  term  when  it  was 
argued. 

On  the  adjustment  of  the  costs  by  the  clerk  of  Otsego, 
he  allowed  the  defendants  a  fee  of  $10  for  each  of  the 
eight  terms  at  which  the  cause  was  on  the  calender  of 
the  court  of  appeals,  and  also  ten  per  cent,  on  the  said 
sum  of  $338.72,  as  the  damages  allowed  by  the  court  of 
appeals. 

From  these  two  allowances  the  plaintiff  appeals,  insist- 
ing that  no  term  fees  are  taxable  in  the  court  of  appeals, 
and  that  the  ten  per  cent,  is  confined  to  the  $54.80,  the 
costs  of  the  appeal  to  the  general  term,  which,  it  is  in- 
sisted, is  the  judgment  appealed  from  to  the  court  of 
appeals. 

The  7th  subdivision  of  section  307  of  the  Code,  under 
which  the  claim  for  term  fees  is  made,  is  as  follows  :  "  To 
either  party,  for  every  circuit  or  term,  not  exceeding  five 
circuits,  and  five  special  and  five  general  terms  at  which 
the  cause  is  necessarily  on  the  calendar,  &c.,  ten  dollars." 

In  the  court  of  appeals  there  are  no  circuits,  and  no 

terms  known  as  special,  none  known  as  general  terms.    The 

sessions  of  that  court  are  called  simply  "  terms."     As 

such  they  are  always  spoken  of  in  the  constitution,  in  the 

VOL.  XXV.  24 
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judiciary  act  of  1847,  and  in  the  Code;  while  the  terms 
of  the  supreme  court,  the  superior  court,  and  court  of 
common  pleas  of  the  city  of  New  York  are  therein  spoken 
of  as  general  or  special  terms.  (Const.,  art.  6,  sees.  6-9 ; 
Sess.  Laws  1847,  chap.  280,  §§6-13;  chap.  470,  §§1-11; 
Code,  §§13,  17,  18,  19, et  passim.) 

If  we  consider  the  above  provision  of  the  statute  with- 
out reference  to  the  history  of  its  several  amendments,  I 
think  the  construction  given  to  it  by  the  plaintiffs'  coun- 
sel would  be  adopted  as  the  correct  one.  But  in  order 
to  ascertain  what  the  legislature  intended,  it  is  necessary 
to  look  back  and  see  how  the  matter  stood  when  the  sub- 
division was  put  into  its  present  shape. 

Up  to  1857  the  provision  in  question  was  as  follows  : 
"  To  either  party,  for  every  circuit  or  term  at  which  the 
cause  is  necessarily  on  the  calendar,  &c.,  ten  dollars." 
That  evidently  included  terms  in  the  court  of  appeals. 

In  1857  it  was  amended  so  as  to  read  as  follows  :  "  To 
either  party  for  every  circuit  or  term,  not  exceeding 
three,  at  which  the  cause  is  necessarily  on  the  calendar, 
&c.,  ten  dollars."  Here  the  terms  in  the  court  of  appeals 
are  still  included. 

In  1858  it  was,  by  amendment,  put  into  the  form  in 
which  it  now  stands,  as  quoted  above.  Did  the  legisla- 
ture, by  this  amendment,  intend  to  abolish  the  term  fees 
in  the  court  of  appeals,  or  merely  to  fix  a  new  limitation 
to  the  number,  and  apply  it  to  the  courts  in  which  are 
held  circuits,  and  special  and  general  terms  ?  It  is  to  be 
observed,  that  the  language  granting  term  fees,  viz.,  "  to 
either  party  for  every  circuit  or  term,"  is  not  changed. 
By  this  portion  of  the  section  theretofore  term  fees  in 
the  court  of  appeals  were  given.  The  only  change  is  in 
substituting  for  the  words  "  not  exceeding  three,"  the 
following  :  "  Not  exceeding  five  circuits,  and  five  special 
and  five  general  terms." 

I  do  not  think  we  are  to  infer  from  this  amendment 
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that  the  intention  was  to  take  away  term  fees  in  the  court 
of  appeals,  since  such  result  does  not  necessarily  follow. 
They  are  still  within  the  language  of  the  grant,  "  for 
every  circuit  or  term  ;"  but  term  fees  are  not  to  exceed 
five  in  number  for  the  circuits,  five  for  the  special  terms, 
and  five  for  the  general  terms,  at  which  respectively  the 
cause  shall  be  on  the  calendar.  No  limitation  is  made  as 
to  the  number  to  be  allowed  for  the  terms  not  known  as 
special  or  general ;  so  that  the  amendment  of  1858  takes 
away  all  limitation  from  the  number  allowed  in  the  court 
of  appeals,  and  enlarges  it  to  five  in  the  other  courts. 
Such,  it  seems  to  me,  must  be  deemed  the  intention  of 
the  legislature  in  making  the  last  amendment.  The 
amendment  should  not  be  held  to  abrogate  the  grant  of 
term  fees  in  the  court  of  appeals,  made  by  the  former  act, 
unless  manifestly  inconsistent  with  and  repugnant  to  that 
grant.  (Bowen  agt.  Lease,  5  Hill,  221  ;  Williams  agt.  Potter, 
2  Barb.,  316;  9  Cow.,  506.)  I  am  of  the  opinion,  there- 
fore, that  the  term  fees  were  properly  allowed. 

In  regard  to  the  amount  of  damages  allowed  by  the 
clerk*,  under  the  award  of  damages  by  the  court  of  ap- 
peals, I  think  the  clerk  was  right  in  adopting  the  whole 
amount  of  the  recovery  below  as  the  amount  of  the  judg- 
ment on  which  to  compute  the  ten  per  cent.,  but  wrong  in 
including  the  interest  on  that  amount  as  part  of  the  sum 
on  which  to  base  the  computation. 

The  provision  of  the  statute  under  which  the  damages 
were  awarded  is  as  follows  :  "  And  when  a  judgment  is 
affirmed  the  court  may,  in  its  discretion,  also  award  dam- 
ages for  the  delay,  not  exceeding  ten  per  cent,  upon  the 
amount  of  the  judgment."  Although  the  judgment  given 
at  the  general  term  did  not  include  a  new  judgment  for 
the  amount  recovered  in  the  action,  for  which  judgment 
had  been  already  entered,  but  was  a  judgment  affirming 
said  judgment  for  the  amount  recovered,  with  costs  of  tho 
appeal,  I  think,  in  contemplation  of  the  above  provision 
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of  the  Code,  the  amount  of  the  judgment  includes  both 
the  amount  of  the  judgment  recovered  and  the  costs  of 
the  appeal.  The  object  of  this  discretionary  power  given 
to  the  court  is  to  prevent  appeals  merely  for  delay ;  and 
it  can  scarcely  be  supposed  that  it  was  intended  to  apply 
the  ten  per  cent,  merely  to  the  costs  of  the  appeal  to  the 
general  term.  The  appeal  to  the  court  of  appeals  is  not 
merely  from  the  costs  of  the  appeal  to  the  general  term, 
but  from  the  affirmance  of  the  judgment  for  the  amount 
recovered,  as  well ;  and  the  affirmance  in  the  court  of 
appeals  is  of  the  judgment  of  the  general  term  affirming 
the  judgment  for  the  recovery  below.  Besides,  such  a 
penalty  would  be  so  plainly  inadequate  to  the  object, 
that  that  construction  is  to  be  rejected  if  any  other  is 
open  which  will  better  accord  with  the  intent.  In  view 
of  the  object,  it  seems  to  me  very  clear  that  the  intention 
was  to  apply  the  ten  per  cent,  to  the  whole  amount  of 
the  recovery  in  the  court  below,  including  costs,  whether 
entered  in  one  judgment  or  two.  In  this  case  it  may  be 
well  said,  that  the  whole  recovery  is  covered  by  the  judg- 
ment of  the  general  term,  when  it  affirms  the  judgment 
for  $193.25,  with  $54.80  costs  of  appeal.  The  computa- 
tion, then,  should  have  been  made  upon  the  aggregate  of 
these  two  sums.  That  is  what  is  meant,  as  I  understand 
it,  by  the  "  amount  of  the  judgment,"  but  not  that  amount 
and  interest  on  it  down  to  the  time  of  the  filing  of  the 
remittitur.  The  amount  of  the  judgment  is  the  amount 
recovered  in  the  court  below.  (See  Day  agt.  Roth,  16  JV. 
Y.  R.,  448,  457.) 

There  must,  therefore,  be  a  readjustment  for  the  pur- 
pose of  making  this  correction.  In  other  respects  the 
adjustment  by  the  clerk  was  correct.  No  costs  of  this 
motion  are  given  to  either  party. 
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NEW  YORK  SUPERIOR  COURT. 
PHILIPPINE  EASSEL  agt.  ADOLPHUS  E.  BECKER  and  others. 

Where  a  married  woman  brought  an  action  against  her  husband  and  others,  for  aa 
accounting  of  the  rent*  and  profit*  of  certain  leasehold  premises  on  which  she 
claimed  to  hare  erected  certain  building*  with  her  own  means,  (bat  not  at  her 
husband's  requeat,  or  upon  any  understanding  between  them,)  and  alleged  that 
for  upwards  of  two  years  past,  her  husband  being  a  "shiftless  and  improvident 
person,  and  unwilling  to  make  any  exertion  for  the  support  of  the  plaintiff  and 
her  child,  left  her  and  has  not  since  resided  on  said  premises,'*  and  for  fire  months 
had  not  contributed  a  dollar  to  her  support  or  her  child  residing  with  her,  although 
he  has  always  received  the  rent  of  the  premises ;  also  alleged  that  her  husband 
combined  with  one  of  the  other  defendants  to  defraud  her  of  her  right  in  the  build- 
ings and  procured  her  removal  from  apartments  occupied  by  her,  and  for  that  pur- 
pose he  put  such  defendant  in  possession  of  a  part  of  the  buildings  whereof  the 
Utter  claimed  to  be  landlord,  and  he  had  resorted  to  summary  proceedings  to  dis- 
possess the  plaintiff,  and  that  said  defendant  was  irresponsible, 

Held,  1st.  That  the  allegations  in  the  complaint  first  referred  to  might  be  sufficient 
to  sustain  an  action  for  the  purpose  of  procuring  a  separation  or  maintenance. 
As  auxiliary  to  such  relief,  if  the  husband  was  engaged  in  fraudulently  secreting 
or  disposing  of  his  property  in  collusion  with  others,  to  erade  the  making  a  proper 
allowance  for  his  wife,  the  court  would  have  a  right  to  interfere  by  injunction  to 
prevent  such  disposition  if  not  made,  or  annul  it  if  made. 

2d.  Unless  the  plaintiff  had  alleged  and  prima  facie  established  a  right  in  herself  to 
the  legal  ownership  of  the  premises,  or  a  right  of  possession  to  a  definite  part 
thereof,  or  some  equity  to  remain  in  possession  separate  from  any  rights  at  a  \rift, 
the  summary  proceedings  taken  against  the  plaintiff's  husband  alone  were  of  no 
importance.  The  warrant  issued  on  such  proceedings  would  not  authorise  the 
officer  to  eject  the  plaintiff  if  she  had  any  separate  interest,  without  an  opportu- 
nity of  being  heard  in  her  defence. 

3d.  There  was  nothing  in  the  complaint  or  affidavits  establishing  any  right  of  the 
plaintiff  in  the  premises  or  claim  to  them,  or  the  possession  of  any  part  thereof 
independently  of  any  general  rights  she  might  have  as  a  wife  to  a  suitable  main- 
tenance. Her  application  of  her  means  to  build  a  house  on  them  without  any 
understanding  with  her  husband,  gave  her  no  right  in  a  lien  on  the  premises,  and 
did  not  afford  any  ground  to  sustain  an  injunction  to  protect  her  equitable  rights. 

4th.  The  case  being  thus  stripped  of  the  aspect  of  an  action  to  sustain  an  equitable 
right  to  the  lease  of  the  premises,  or  the  possession  of  part  thereof,  brought 
against  the  legal  owner  and  a  fraudulent  grantee,  with  notice  of  the  rights  of  the 
equitable  owner,  to  whom  the  latter  could  nerer  be  tenant,  could  only  be  sus- 
tained upon  the  ground  of  a  proceeding  to  enforce  a  maintenance.  And  that 
right  would  not  give  the  plaintiff  the  privilege  of  selecting  a  particular  portion  of 
her  husband's  property  and  insisting  it  should  be  set  apart  for  her ;  on  the  con- 
trary, the  amount  and  means  of  maintenance,  and  the  mode  of  securing  it,  is 
entirely  within  the  discretion  of  the  court.  Complaint  allowed  to  b«  amended. 
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New  York  Special  Term,  July,  1863. 
TRIAL  by  the  court. 

C.  C.  EGAN,  for  plaintiff'. 

P.  F.  SMITH,  for  defendant  Becker. 

ROBERTSON,  Justice.  The  defendant  Kassel,  the  hus- 
band of  the  plaintiff,  was  lessee  of  the  premises  in  con- 
troversy from  May,  1849,  to  May,  1856,  under  a  lease  from 
a  Mr.  Devoe,  from  May,  1856,  to  May,  1863,  under  a  lease 
from  his  executors,  and  in  February  took  a  new  lease  of 
them  from  Miss  Devoe  and  Mrs.  Allen  for  seven  years 
from  the  first  of  May  last,  at  the  rate  of  four  hundred 
dollars  a  year.  The  plaintiff's  name  nowhere  appears  in 
such  leases,  nor  is  it  pretended  they  were  taken  in  her 
husband's  name  for  her  benefit,  or  in  pursuance  of  any 
agreement  between  them.  It  is  alleged  that  she  erected 
certain  buildings  on  said  premises  with  her  own  means, 
but  not  at  her  husband's  request,  or  upon  any  understand- 
ing between  them. 

In  March  last,  Kassel  let  the  front  building  and  a  room 
on  the  second  floor  of  a  rear  building  on  such  premises  to 
the  defendant  Becker,  for  the  rent  of  six  hundred  dollars 
a  year,  and  on  the  first  of  May  last  Becker  relet  to  Kassel 
the  second  floor  of  the  front  building,  for  a  month,  for  the 
sum  often  dollars.  On  the  fourth  of  May  last  Kassel  as- 
signed the  lease  of  the  whole  premises  to  a  Mr.  Schmitt 
for  the  sum  of  three  hundred  dollars,  being  a  hundred 
dollars  less  than  the  excess  of  the  rent  received  by  him 
over  that  paid  to  the  lessor. 

The  complaint  demands  as  relief  that  the  defendant 
Becker  surrender  up  to  be  canceled  any  agreement  be- 
tween him  and  the  plaintiff's  husband,  and  that  they 
account  for  the  rents  and  profits  of  the  premises  since 
Becker  took  possession  of  them.  It  alleges  that  for  up- 
wards of  two  years  past  the  plaintiff's  husband,  being  a 
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"  shiftless  and  improvident  person,  and  unwilling  to  make 
any  exertion  for  the  support  of  the  plaintiff  and  her  child, 
left  her,  and  has  not  since  resided"  on  said  premises,  and 
for  five  months  has  not  contributed  a  dollar  to  her  sup- 
port or  her  child  residing  with  her,  although  he  has 
always  received  the  rent  of  the  premises. 

The  Revised  Statutes  provide  that  a  separation  from 
bed  and  board  perpetually  or  for  a  limited  time  may  be 
decreed  between  husband  and  wife  (2  R.  S.,  §§  50,  51)  for 
the  abandonment  of  the  latter  by  the  former,  and  his 
refusal  or  neglect  to  provide  for  her.  They  also  provide 
that  though  a  decree  for  such  separation  be  not  made, 
the  court  may  make  such  order  and  decree  for  the  suit- 
able maintenance  and  support,  by  a  man  of  his  wife  and 
children,  out  of  his  property,  as  the  nature  of  the  case 
renders  suitable  and  proper.  (Id.,  §55.)  This  last  pro- 
vision clearly  makes  the  decreeing  a  suitable  support  part 
of  the  relief  in  the  action,  although  the  main  object,  to 
wit  :  a  separation,  be  not  attained.  It  would  be  an 
anomaly  for  a  court  to  grant  relief  to  a  plaintiff,  and  yet 
decree  that  there  was  no  ground  for  the  action,  and 
wholly  dismiss  it.  In  all  the  cases  enumerated  in  the 
section  already  referred  to,  (§51,)  therefore,  the  court 
has  power,  although  refusing  a  separation,  to  decree  a 
maintenance.  But  by  the  statutory  qualification,  "  as  the 
nature  of  the  case  renders  suitable  and  proper,"  it  was 
evidently  intended  that  the  relief  should  correspond  with 
the  wrong,  and  the  maintenance  of  a  family  left  by  the 
husband  without  any  support,  under  the  third  subdivision 
of  that  section,  would  be  a  proper  remedy  for  such  aban- 
donment. Where  the  wrong  done  by  the  husband  con- 
sists solely  of  such  abandonment,  which  may  arise  from 
mere  indifference,  a  separation,  which  might  be  necessary 
in  case  of  the  cruel  treatment  or  improper  conduct  spe- 
cified  in  the  two  prior  subdivisions,  implying  personal 
malice,  would  not  be  indispensable. 
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In  this  case  the  allegations  in  the  complaint  already 
referred  to  may  be  sufficient  to  sustain  an  action  for  the 
purpose  of  procuring  a  separation  or  maintenance.  As 
auxiliary  to  such  relief,  if  the  husband  was  engaged  in 
fraudulently  secreting  or  disposing  of  his  property  in  col- 
lusion with  others,  to  evade  the  making  a  proper  allow- 
ance for  his  wife,  the  court  would  have  a  right  to  inter- 
fere by  injunction  to  prevent  such  disposition  if  not  made, 
or  annul  it  if  made. 

The  complaint  in  this  case  charges  also  as  follows  : 
That  the  plaintiff's  husband  combined  with  the  defendant 
Becker  to  defraud  the  plaintiff  of  her  right  in  the  build- 
ing in  question,  and  procure  her  removal  from  apartments 
therein  occupied  by  her,  and  for  that  purpose  he  put  the 
defendant  Becker  in  possession  of  a  part  of  such  building 
whereof  the  latter  now  claims  to  be  landlord,  and  he  has 
resorted  to  summary  proceedings  to  dispossess  the  plain- 
tiff;  also  that  Becker  is  irresponsible. 

Unless  the  plaintiff  has  alleged  and  prima  facie  estab- 
lished a  right  in  herself  to  the  legal  ownership  of  the  pre- 
mises in  question,  or  a  right  of  possession  to  a  definite 
part  thereof,  or  some  equity  to  remain  in  possession 
thereof  separate  from  any  rights  as  a  wife,  I  do  not  regard 
the  summary  proceedings  taken  against  the  plaintiff's 
husband  alone  as  of  any  importance.  The  warrant  issued 
on  such  proceedings  would  not  authorize  the  officer  having 
it  to  execute,  to  eject  the  plaintiff  if  she  had  any  separate 
interest.  Even  her  husband  in  such  case  could  not  dis- 
possess her,  and  no  proceedings  against  him  alone,  whether 
with  or  without  his  connivance,  would  authorize  a  third 
person  to  do  so.  The  warrant  issued,  it  is  true,  follows 
literally  the  language  of  the  statute  to  remove  all  persons 
from  the  premises.  That,  however,  would  not  authorize 
the  removal  of  any  one  not  named  in  the  proceedings, 
unless  under  the  control  of  one  named  therein,  such  as 
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his  family  would  be,  and  the  plaintiff  was  not  BO  named 
in  this  case. 

Although  the  statute  prescribes  that  the  warrant  shall 
command  the  removal  of  all  persons,  its  whole  purport 
shows  there  was  no  intention  to  violate  the  constitution, 
by  depriving  any  one  of  their  rights,  without  an  opportu- 
nity of  being  heard  in  their  defence.  The  summons  first 
issued  is  required  to  have  the  tenants  named  in  it,  (Hill 
agt.  Stocking,  6.  Hill,  314 ;  Cunningham  agt.  Goelet,  4 
Denio,  71,)  unless  he  appear  without  objection,  (Sims  agt. 
Humphrey,  id.,  185,)  and  it  must  be  delivered  to  the  person 
to  whom  it  is  directed.  (2  jR.  &,  514,  §  32,  sub.  11.) 

The  provision  that  it  should  require  "  any  person  in 
possession  of  the  premises,  claiming  the  possession  there- 
of," to  remove  or  show  cause  against  doing  so,  was  in- 
tended to  designate  the  position  of  the  persons  who  were 
to  be  notified,  such  as  subtenants  and  the  like,  and  not  to 
prescribe  the  form  or  effect  of  the  summons.  (2  jR.  S., 
513,  §30.)  The  same  class  of  persons  similarly  desig- 
nated are  authorized  by  a  subsequent  section  (§34)  to 
controvert  the  statements  in  the  affidavits  on  which  the 
summons  is  issued  After  a  trial  the  warrant  is  required 
to  contain  a  mandate  to  put  the  claimant  in  possession, 
as  previously  prescribed.  (2  R.  S.,  515,  §40.)  But 
whether  before  or  after  trial,'  it  would  not  justify  the 
removal  of  parties  in  possession  who  had  never  been 
heard,  and  who  might  claim  a  right  of  possession.  Under 
cover  of  such  a  proceeding  the  grossest  wrongs  might  be 
inflicted. 

In  this  case,  however,  there  is  nothing  in  the  complaint 
or  affidavits  establishing  any  right  of  the  plaintiff  in  the 
premises,  or  claim  to  them,  or  the  possession  of  any  part 
thereof,  independently  of  any  general  rights  she  may  have 
as  a  wife  to  a  suitable  maintenance.  Her  application  of 
her  means  to  build  a  house  on  them,  without  any  under- 
standing with  her  husband,  gives  her  no  right  in  a  lieu 
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upon  the  premises.  Even  a  stranger  building  on  another 
man's  land  is  presumed  to  have  intended  to  make  a  pre- 
sent. A  wife,  the  property  in  whose  possession  is  pre- 
sumed prima  facie  to  be  the  husband's,  must  certainly,  6 
fortiori,  be  presumed  to  have  advanced  the  money  gratu 
itously,  and  furnished  the  head  of  the  family  with  it  a& 
her  contribution  for  their  joint  support.  The  equity  of  a 
wife,  which  the  court  protects  before  her  property  is  re- 
duced into  the  possession  of  her  husband,  vanishes  when 
that  result  has  occurred.  (Wicker  agt.  Clark,  3  Edwards, 
58.)  Such  a  confusion  of  property  as  occurred  in  this 
case  is  entirely  different  from  a  gift  by  a  wife  to  her  hus- 
band of  property  which  can  be  traced  in  specie,  where  it 
must  be  established  to  be  made  freely.  (Jaques  agt.  Meth- 
odist Episcopal  Church,  17  J.  R.,  548  ;  Cruger  agt.  Cruger. 
8  Barb.,  225  ;  S.  C.,  4  Edw.,  433.)  The  last  lease  of  the 
plaintiff's  husband  recites  the  buildings  in  question  to 
have  been  erected  by  him,  and  the  contract  contained  in 
it  to  pay  for  them  was  evidently  made  on  the  faith  of  that 
recited  fact.  The  evidence  offered  to  me  leaves  the  em 
ployment  by  the  plaintiff  of  her  own  separate  estate  in 
erecting,  so  much  in  doubt  as  not  to  afford  any  ground  to 
sustain  an  injunction  to  protect  her  equitable  rights. 

The  case  being  thus  stripped  of  the  aspect  of  an  action 
to  sustain  an  equitable  rigtit  to  the  lease  of  the  premises 
in  question,  or  possession  of  part  thereof,  brought  against 
the  legal  owner  and  a  fraudulent  grantee,  with  notice  of 
the  rights  of  the  equitable  owner,  to  whom  the  latter,  of 
course,  could  never  be  tenant,  (3  Sand.,  366,)  can  only  be 
sustained  upon  the  ground  before  mentioned,  of  a  proceed- 
ing to  enforce  a  maintenance.  That  right,  however, 
would  not  give  the  plaintiff  the  privilege  of  selecting  a 
particular  portion  of  her  husband's  property  and  insisting 
it  should  be  set  apart  for  her.  On  the  contrary,  the 
amount  and  means  of  maintenance,  and  the  mode  of  se- 
curing it,  are  entirely  within  the  discretion  of  the  court. 
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But  upon  proper  grounds,  as  I  have  stated,  an  injunction 
might  issue  against  a  husband  to  prevent  him  from  dis- 
posing of  property  to  evade  furnishing  a  suitable  main- 
tenance. Although  there  are  circumstances  of  suspicion 
in  this  case  as  to  the  good  faith  of  the  lease  to  and  hiring 
from  Becker  by  the  plaintiff's  husband,  there  is  no  posi- 
tive averment  in  any  of  the  papers  before  me  that  the 
wrong  intended  was  the  evasion  of  a  suitable  support ; 
it  certainly  forms  no  part  of  the  complaint,  and  the  in- 
junction, as  it  stands,  is  not  a  remedy  which  should  be 
given  upon  the  case  made  by  it.  The  only  evil  charged 
to  be  intended  is  the  removal  of  the  plaintiff  from  par- 
ticular apartments.  It  might  be  proper  to  grant  the 
motion  to  dissolve  the  injunction,  without  prejudice  to  a 
new  application  after  an  amendment  of  the  complaint, 
were  there  not  some  evidence  of  an  apparent  attempt  to 
abuse  the  process  of  a  court  or  magistrate  to  carry  out  the 
scheme  of  leaving  the  plaintiff  destitute.  She  is  entitled, 
if  she  can  make  a  case  for  it,  to  set  aside  the  lease  to 
Becker  and  assignment  to  Schmitt,  if  made  by  her  hus- 
band collusively  to  deprive  her  of  any  means  of  support, 
and  to  have  an  injunction  to  prevent  any  transfer  or  col- 
lection of  rents  by  them,  as  a  provisional  remedy.  The 
warrant  has  been  executed  and  is  spent ;  there  was  there- 
fore no  necessity  for  an  injunction  against  the  defendant 
Block,  who  would  be  a  trespasser  if  he  undertook  to  re- 
move the  plaintiff  under  it,  if  she  had  any  rights  separate 
from  her  husband's.  If,  therefore,  the  plaintiff  can  amend 
her  complaint  truthfully,  by  charging  any  combination  or 
acts  of  collusion  between  the  defendants  alone,  or  them 
and  Schmitt  jointly,  to  prevent  her  from  obtaining  a 
maintenance,  making  Schmitt  a  defendant  if  she  pleases, 
the  injunction  may  be  retained  in  a  modified  form  so  as 
to  prevent  the  defendant  Becker  from  transferring  his 
lease  or  underletting  the  premises,  or  taking  proceedings 
to  get  possession  of  them,  or  collecting  rents  until  the 
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further  order  of  the  court,  upon  filing  a  new  undertaking 
with  proper  sureties,  and  paying  ten  dollars  costs  of  this 
motion,  with  liberty  to  the  defendant  Becker  to  renew 
his  motion  to  set  aside  such  injunction  after  the  com- 
plaint is  so  amended  and  served,  upon  the  same  papers 
and  such  additional  ones  as  she  may  be  advised  ;  other- 
wise the  injunction  must  be  dissolved. 

The  order  to  be  entered  in  the  case  should  specify  the 
amendment  proposed  to  be  made  to  the  complaint,  and 
may  be  settled  upon  two  days'  notice. 


SUPREME  COURT. 
In  the  matter  of  MICHAEL  BARRETT. 

Every  citizen  of  the  state  is  under  the  protection  of  the  shield  of  the  writ  of  habeas 
corpus,  by  the  constitution  of  the  United  States,  as  well  as  that  of  the  state. 
No  conflict  of  jurisdiction  between  civil  courts  of  the  state  and  general  govern- 
ment arises  or  can  arise  on  habeas  corpus,  unless  the  prisoner  has  been  committed 
by  the  direction  of  &  federal  judge. 

The  state  courts  may  therefore  properly  issue  this  writ  to  inquire  whether  a  prisoner, 
claimed  to  be  held  as  a  deserter,  and  a  substitute  duly  mustered  into  a  regiment, 
by  a  provost  marshal,  ever  lawfully  became  a  soldier,  and  whether  he  is  lawfully 
in  the  custody  of  an  officer  of  the  federal  government. 

Martial  law  has  never  been  proclaimed  in  New  York,  and  the  civil  courts  are  in 
the  full  administration  of  their  powers  for  dispensing  justice.  The  military  arm 
is  subordinate  here  to  the  civil  authority. 

In  Ableman  agt.  Booth,  the  marshal  held  the  prisoner  on  the  process  of  the  federal 
court  after  conviction,  and  the  state  court  had  therefore  no  jurisdiction  to  grant 
a  writ  of  habeas  corpus.  It  would-  probably  be  a  surprise  to  the  judges  who  de- 
cided that  case,  to  learn  that  the  principles  they  there  declared  constituted  autho- 
rity for  every  recruiting  officer  or  captain  of  a  military  company  in  the  service 
of  the  general  government,  to  claim  that  he  held  the  men  under  him  by  virtue, 
not  of  the  jurisdiction  of  any  court,  but  of  the  military  authority  of  the  United 
States,  and  refuse  to  submit  to  an  inquiry  on  habeas  corpus  by  a  state  court, 
whether  any  of  his  men  had  been  duly  enlisted  or  were  lawfully  held  by  him. 

New  York  Special  Term,  August,  1863. 
HABEAS  CORPUS   to    Robert  Nugent,  assistant  provost 
marshal  of  the  United  States,  to  produce  the  person  of 
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Michael  Barrett,  an  alleged  infant,  held  by  said  marshal 
as  a  deserter,  <fcc.  The  facts  will  sufficiently  appear  in 
the  opinion  of  the  court. 

LEONARD,  Justice.  The  provost  marshal,  Colonel  Nu- 
gent, claims  to  hold  the  infant  as  a  deserter  from  the 
thirteenth  regiment,  N.  C.  cavalry,  and  also  as  a  substi- 
tute duly  mustered  into  a  regiment  in  Massachusetts,  and 
refuses  to  produce  him  in  court  upon  habeas  corpus. 

It  is  stated  in  the  application,  and  is  not  denied  in  the 
return  of  the  marshal,  that  the  infant  was  under  eighteen 
years  of  age  at  the  time  of  his  enlistment  in  the  Massa- 
chusetts regiment,  some  three  weeks  since. 

The  claim  of  the  provost  marshal  is  to  hold  the  infant 
by  virtue  of  his  authority  as  such  officer,  derived  under 
laws  of  the  United  States. 

Persons  under  eighteen  years  of  age  cannot  be  enlisted 
or  subjected  to  military  service. 

It  must  be  conceded  that  martial  law  has  never  been 
proclaimed  in  New  York,  and  the  civil  courts  are  in  the 
full  administration  of  their  powers  for  dispensing  justice. 
The  military  arm  is  subordinate  here  to  the  civil  autho- 
rity. 

The  case  of  Jlbleman  agt.  Booth  has  been  referred  to  as 
judicial  authority  for  the  ground  taken  by  the  provost 
marshal. 

In  that  case  the  United  States  marshal  could  not  have 
held  Booth  without  process  of  law.  The  authority  of 
law  referred  to  by  Judge  TANEY  embraced  that  fact. 

The  authority  of  the  state  courts  to  require  the  pro- 
duction of  a  prisoner  ceases  when  the  commitment  has 
been  made  by  the  direction  of  a 'judge  of  the  United 
States  courts,  but  not  without.  The  authorities  and  the 
practice  have  been  uniform  for  years  before  the  decision 
in  Jlbleman  agt.  Booth,  and  ever  since,  to  discharge  priso- 
ners held  on  process  from  the  United  States  courts  where 
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there  had  been  no  commitment  under  it  by  direction  of  a 
judge  of  the  federal  courts.  An  arrest  merely,  or  the 
holding  in  custody,  on  process  from,  a  federal  court,  does 
not  oust  the  state  courts  of  jurisdiction  to  inquire  into 
the  detention  on  habeas  corpus.  Judge  TANEY  cannot  be 
understood  as  overruling  such  authorities  or  practice 
when  the  authorities  are  not  mentioned.  The  language 
of  Judge  TANEY  must  be  understood  to  apply  to  the  facts 
of  the  .case  before  the  court  at  the  time.  Booth  was  in 
custody  on  conviction  for  a  criminal  offence.  The  mar- 
shal there  had  the  process  of  the  federal  court  after  con- 
viction. That  constituted  the  authority  of  law  for  hold- 
ing the  prisoner,  referred  to  by  Judge  TANEY.  The  state 
court  had,  then,  no  jurisdiction  even  to  grant  a  habeas 
corpus  for  his  production,  if  those  facts  appeared. 

There  is  no  ground  here  to  insist  that  Barrett  has  been 
committed,  or  that  he  is  even  held  by  virtue  of  any  pro- 
cess, decree  or  judgment  of  a  court  of  the  United  States, 
or  any  court. 

Any  captain  of  a  military  company  in  the  service  of 
the  general  government  could  claim  with  equal  propriety 
that  he  held  the  men  under  his  command  by  virtue  of  the 
authority  of  the  United  States,  and  refuse  to  submit  to 
an  inquiry  on  habeas  corpus  whether  any  of  his  men  had 
been  duly  enlisted  or  were  lawfully  held  by  him. 

The  liberty  of  every  citizen  of  the  state  is  under  the 
protection  of  the  shield  of  this  writ  by  the  constitution 
of  the  United  States  as  well  as  that  of  the  state  of  New 
York.  No  conflict  of  jurisdiction  between  civil  courts 
of  the  state  and  general  government  arises  or  can  arise 
on  habeas  corpus,  unless  a  prisoner  has  been  committed  by 
the  direction  of  a  federal  judge. 

There  is  no  military  court  in  this  case  whose  jurisdic- 
tion is  interfered  with,  so  it  will  not  be  necessary  to  con- 
sider a  question  of  that  character. 
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It  has  been  suggested  that  a  decision  adverse  to  the 
claims  of  the  provost  marshal  will  bring  on  an  unpleasant 
conflict  of  authority. 

This  is  not  a  question  sought  for  by  the  court.  It  is 
brought  into  court  and  must  be  decided  according  to  the 
law  of  the  land,  and  not  by  any  rule  of  expediency.  Ex- 
pediency is  a  rule  that  varies  with  times  and  circum- 
stances. It  might  require  the  courts  to  recall  next  week 
a  decision  made  to-day,  and  thus  the  law  be  brought  into 
contempt. 

While  the  authority  of  the  courts  is  upheld  by  the 
respect  of  the  public,  civil  and  military,  in  a  community 
eminently  loyal  to  the  government,  there  can  be  no  fear 
that  the  law  will  not  be  faithfully  administered.  When 
the  courts  cease  to  be  independent,  and  seek  for  rules  of 
expediency  instead  of  law,  it  may  be  time  for  alarm,  both 
to  civil  and  military  authorities. 

This  is  not  an  inquiry  whether  Michael  Barrett  is  a 
deserter  or  not ;  the  inquiry  is,  whether  he  ever  lawfully 
became  a  soldier,  and  whether  he  is  lawfully  in  the  cus- 
tody of  an  officer  of  the  federal  government. 

The  facts  stated  by  Colonel  Nugent  cannot  prevent  this 
inquiry.  The  soldier  must  be  produced,  or  else  the  mili- 
tary authorities  must  assume  to  prevent  the  administra- 
tion of  the  law  of  the  land. 

My  own  duty  I  consider  to  be  clear.  An  order  may  be 
entered  that  Colonel  Nugent  produce  Barrett  at  10  o'clock 
A.  M.  of  the  next  business  day  after  he  receives  notice  of 
this  order. 
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SUPREME  COURT. 
THOMAS  F.  WELLS  agt.  CHARLES  KELSEY. 
Kings  Special  Term,  Jlpril,  1863. 

MOTION  was  made  at  special  term  by  the  defendant 
for  an  order  directing  the  clerk  to  mark  the  judgment 
"  secured  on  appeal,"  under  section  282  of  the  Code,  to 
enable  the  defendant  to  obtain  a  loan  upon  the  real  estate 
covered  by  the  judgment. 

The  motion  was  opposed  upon  the  ground  that,  since 
the  undertaking  on  appeal  was  given,  the  attorney  for 
the  plaintiff  had  executed  a  release  of  certain  parts  of  the 
real  estate  of  defendant  from  the  operation  of  the  judg- 
ment, and  the  legal  effect  of  this  was  to  discharge  the 
sureties  in  the  undertaking. 

The  court,  SCRUGHAM,  J.,  so  held,  and  denied  the  mo- 
tion, unless  the  appellant  should  execute  a  new  under- 
taking upon  the  appeal. 

BRITTON  &  ELY,  for  the  motion. 
CRARY,  FEETER  &  CRONIN,  opposed. 
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SUPREME  COURT. 
THE  VILLAGE  or  COHOES  agt.  PETER  MORAN. 

A  provision  in  the  village  law  of  the  Tillage  of  Cohoe*,  parsed  in  1855,  read*  u  fol- 
lows: "  §  9(5.  No  person  shall  sell  or  gice  any  spirituous  or  intoxicating  liquors 
within  the  bound*  of  said  village  upon  the  Sabbath  day."  And  after  stating 
other  provisions,  it  says:  "  Every  person  offending  against  either  of  these  provi- 
sions shall  be  subject  to  a  fine  of  $25." 

The  general  excise  law  of  1867  (§  13)  imposes  a  penalty  of  $50  for  selling  any  strong 
or  spirituous  liquors  in  quantities  less  than  five  gallons  without  a  license;  and  by 
§  14  a  similar  penalty  for  selling  the  same  in  any  quantity  to  be  drank  in  the  tel- 
ler's house,  shop,  outhouse  or  garden;  and  by  §  21  makes  it  a  mitdtineanor  for 
any  tavern  keeper  or  licensed  person  to  sell  or  gice  away  any  intoxicating  liquors 
or  wines  on  Sunday. 

Held,  that  the  provision  in  the  village  law  might  be  upheld  as  a  valid  police  regu- 
lation, applicable  to  that  particular  locality,  without  coining  in  collision  with 
any  of  the  provisions  of  the  general  law;  that  the  village  law  was  not  repealed 
by  the  general  law  by  implication. 

Therefore  held,  that  the  trial  and  conviction  of  the  defendant,  under  the  village 
law,  for  giving  or  selling  spirituous  liquors  on  the  Sabbath,  could  be  sustained 
where  a  verdict  or  judgment  finding  him  guilty  of  girt  ng  away  the  liquor  could 
not  be  properly  sot  aside  for  want  of  evidence. 

JMbany  General  Term,  December,  1860. 

GOULD,  HOGEBOOM  and  PECKHAM,  Justices. 

APPEAL  by  plaintiffs  from  a  judgment  of  the  county 
court  of  the  county  of  Albany,  reversing  a  justice's  judg- 
ment for  $25  and  costs,  rendered  against  the  defendant 
for  a  penalty  of  $25  for  giving  or  selling  intoxicating 
liquor  on  Sunday  in  the  village  of  Cohoes. 

J.  F.  CRAWFORD,  for  plaintiff's,  appellants. 
J.  W.  MILLER,  for  defendant,  respondent. 

FToGEBooM,  Justice.  There  was  sufficient  evidence  to 
enable  the  justice  to  render  a  valid  judgment  against  the 
defendant,  if  the  local  law  applicable  to  the  village  of 
Cohoes  is  not  repealed  by  the  general  excise  law  of  1857. 
And  there  appear  to  be  no  embarrassing  questions  as  to 
the  adjournment  or  other  alleged  irregularities  or  errors 
VOL.  XXV.  J  . 
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in  the  course  of  the  proceedings.  The  only  serious  ques- 
tion seems  to  be,  whether  the  provisions  of  the  excise 
law  of  1857  are  so  inconsistent  with  those  contained  in 
the  charter  of  the  village  of  Cohoes,  as  to  operate  in  re- 
gard to  the  penalty  in  question  as  a  repeal  of  the  latter. 
I  am  of  opinion  that  they  are  not. 

The  village  law  is  as  follows  :  "  §  96.  No  person  shall 
sell  or  give  any  spirituous  or  intoxicating  liquors  within 
the  bounds  of  said  village  upon  the  Sabbath  day."  Then 
follow  other  provisions,  and  then  this  language  :  "  Every 
person  offending  against  either  of  these  provisions  shall 
be  subject  to  a  fine  of  $25."  (Laws  0/1855,  chap.  352,  §  96.) 

The  excise  law  of  1857,  by  section  13,  imposes  a  pen- 
alty of  $50  for  selling  any  strong  or  spirituous  liquors  in 
quantities  less  than  five  gallons  without  a  license  ;  and 
by  section  14  a  similar  penalty  for  selling  the  same  in  any 
quantity  to  be  drank  in  the  seller's  house,  shop,  outhouse 
or  garden  ;  and  by  section  21  makes  it  a  misdemeanor  for 
any  tavern  keeper  or  licensed  person  to  sell  or  give  away 
any  intoxicating  liquors  or  wines  on  Sunday.  (Laws  of 
1857,  chap.  6-28,  §§  13,  14,  21.) 

I  think  all  these  laws  may  well  stand  together,  and  do 
not  conflict.  It  is  true  that  the  provisions  of  the  general 
law  include  the  village  of  Cohoes,  unless  the  latter  is  spe- 
cially or  by  implication  excepted.  But  nevertheless  I 
am  not  able  to  see  that  the  particular  offence  for  which 
a  recovery  was  had  in  the  present  case,  was  covered  by 
the  general  law  ;  or  if  it  was,  then  I  think  the  penalties 
are  cumulative. 

The  defendant  was  tried  and  convicted  for  giving  or 
selling  spirituous  liquors  on  the  Sabbath.  I  incline  to 
think  a  verdict  or  judgment  finding  him  guilty  of  giving 
away  the  liquor  could  not  have  been  properly  set  aside 
for  want  of  evidence  ;  and  such  an  offence  was  clearly 
not  subject  to  a  penalty  of  $50  under  the  general  law. 

Again  :  He  gave  or  sold  the  liquor  on  the  Sabbath;  and 
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this  is  the  main  feature  of  the  offence.  For  this  the  plain- 
tiffs complained;  to  this  the  evidence  was  pointed;  and  of 
this  he  was  convicted.  The  general  law  makes  no  allusion 
to  such  an  offence,  except  to  pronounce  it  a  misdemeanor, 
which  would  not,  I  think,  repeal  a  previous  statute  im- 
posing a  pecuniary  penalty  recoverable  in  a  civil  action. 

The  only  answer  that  can  be  made  to  this,  that  I  can 
conceive  of,  is,  that  the  general  law  imposing  a  penalty 
of  $50  would  cover  a  sale  made  on  Sunday  as  well  as  on 
any  other  day.  This  is  so,  but  not  because  the  sale  was 
made  on  Sunday.  The  distinguishing  feature  in  the  gen- 
eral law,  and  that  which  particularly  marks  the  forbidden 
act  for  condemnation,  is,  that  the  sale  is  'toithout  license ; 
and  in  the  14th  section,  also  that  the  liquor  was  to  be 
drank  on  the  premises.  In  the  village  act  the  fact  of  license 
or  no  license  is  of  no  importance  ;  nor  is  the  place  where 
the  liquor  is  to  be  drank  at  all  essential. 

In  my  opinion  the  provision  in  question  may  well  be 
upheld  as  a  valid  police  regulation,  sanctioned  by  the 
legislature,  and  applicable  to  that  particular  locality, 
without  coming  in  collision  with  any  of  the  provisions  of 
the  general  law.  Repeals  by  implication  are  not  favored, 
and  the  law  in  question  tends  to  promote  the  proper  ob- 
servance of  the  Sabbath  day. 

I  think  the  judgment  of  the  county  court  should  be  re- 
versed, and  that  of  the  justice  affirmed,  with  costs. 

GOULD,  J.,  concurred. 

PECKHAM,  J.,  dissented. 
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NEW  YORK  SUPERIOR  COURT. 
THE  GERMAN  LIEDERKRANZ  agt.  Louis  R.  SCHIEMANN. 

A  summons  issued  without  a  United  States  revenue  stamp  is  irregular  and  void ;  and 
a  subsequent  affixing  a  stamp  to  it  will  not  cure  the  defect.  The  act  of  congress, 
of  July  1,  1862,  requiring  such  stamps,  is  no  improper  interference  with  the  pow- 
ers of  a  state  court.  (  This  is  adverse  to  the  decision  in  Walton  agt.  Eryenth,  24 
How.  Pr.  R.,  357.) 

New  York  Special  Term,  September,  1863. 
MOTION  to  set  aside  summons  as  void  without  a  United 
States  revenue  stamp,  and  also  to  set  aside  order  of  arrest. 

Mr.  MILLER,  for  defendant. 
Mr.  GOEPP,  for  plaintiff'. 

WHITE,  J.  It  is  not  denied  by  the  plaintiff  that  the 
summons  was  issued  and  served  in  this  action  without 
having  the  United  States  revenue  stamp  attached  to  it, 
as  required  by  act  of  congress. 

The  provision  of  the  act  of  congress  requiring  persons 
desirous  of  commencing  an  action  to  pay  a  stamp  duty  to 
the  United  States  before  issuing  or  using  the  process  by 
which  the  suit  must  be  commenced,  is  no  improper  inter- 
ference with  the  powers  of  a  state  court.  The  suitor  is 
a  citizen  of  the  United  States  as  well  as  of  the  particular 
state  in  whose  court  he  prosecutes,  and  is  subject  to  tax- 
ation by  the  paramount  authority  of  the  United  States 
as  well  as  by  the  authority  of  the  lesser  or  inferior  sov- 
ereignty of  the  individual  state. 

Those  taxes  are  in  many  cases  imposed  by  requiring 
certain  sums  of  money  to  be  paid  by  the  citizen  for  the 
right  or  privilege  of  performing  certain  necessary  and 
lawful  acts  ;  such  as  for  the  right  to  manufacture,  for  the 
right  to  exercise  the  functions  of  an  auctioneer,  for  the 
right  to  administer  an  oath  as  a  notary ;  and  there  is  no 
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more  hardship,  or  interference  with  the  authority  of  an 
individual  state  in  prohibiting  a  citizen  from  prosecuting 
his  private  individual  claim  or  remedy  in  any  court,  state 
or  federal,  without  first  paying  the  revenue  duty  imposed 
by  the  United  States  as  a  tax  upon  his  exercise  of  that 
right,  than  there  is  in  prohibiting  him  from  exercising 
any  of  the  ordinary  rights  above  enumerated  without  first 
paying  the  United  States  tax  attached  to  it. 

The  summons  in  this  case  having  been  issued  without 
a  revenue  stamp  was  therefore  never  duly  or  regularly 
issued,  and  the  subsequent  affixing  a  stamp  to  it  will  not 
cure  the  defect.  All  the  proceedings  subsequent  to  the 
granting  of  the  order  of  arrest  must  therefore  be  regarded 
as  irregular  and  void,  and  the  defendant  must  be  dis- 
charged from  his  present  arrest.  But  the  order  of  arrest 
is  not  process  by  which  a  suit  commenced,  and  is  good 
without  a  revenue  stamp ;  and  upon  the  merits  of  this 
case  I  do  not  think  that  the  affidavit  of  the  defendant, 
denying  that  the  money  in  question  was  collected  by  him 
in  his  official  capacity,  is  sufficient  as  against  the  affidavit 
of  the  plaintiffs'  president  to  the  contrary  to  justify  the 
court  in  setting  aside  or  vacating  the  order  of  arrest. 
That  part  of  the  motion  must  therefore  be  denied. 

No  costs  are  granted  to  either  party. 


SUPREME  COURT. 
JACOB  SHARP  agt.  THE  MAYOR,  <fec.  of  NEW  YORK. 

Upon  the  authority  of  the  case  of  Bennett  agt.  Jvdson,  (21  A".  1*.  R.,  238,)  it  most 
now  be  considered  M  willed  law,  that  if  a  party  make*  representations  in  such  a 
manner  as  to  import  a  knowledge  in  him  of  facts,  whilft  in  fact  he  has  no  know- 
ledge of  the  facts,  and  the  representations  are  made  with  the  intent  that  another 
shall  rely  on  them,  and  that  other  docs  rely  on  them,  and  tho«e  representation* 
turn  out  to  be  false,  it  uu  much  afraid  aa  if  the  party  making  them  knew  them 
to  be  untrue. 
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Where  a  complaint  states  the  representations  that  were  made — stating  them  as  rep- 
resentations of  fact  made  by  the  defendants  of  their  own  knowledge,  and  not  as 
expressions  of  opinion  or  belief,  that  those  representations  were  false ;  that  the 
plaintiff  relied  on  them,  and  that  he  suffered  damage  thereby : 

Held,  that  proof  of  these  facts  would  be  sufficient  to  entitle  the  plaintiff  to  recover, 
unless  the  defendants  could  in  some  mode  justify  the  representations.  Upon  these 
facts  the  law  adJ2ulges  fraud ;  and  it  is  not  therefore  indispensable  that  the  com- 
plaint should  in  terms  allege  fraud ;  and  its  omission  does  not  substantially  vary 
the  cause  of  action.  If  material,  however,  the  complaint  could  be  amended  on 
"the  trial  by  inserting  the  allegation. 

In  such  case  a  judgment  would  not  be  reversed,  although  the  amendment  had  not 
been  actually  made. 

In  an  action  for  damages  for  false  representations  in  conveying  leasehold  premises, 
the  objection  that  oral  proof  of  the  representations  is  inadmissible  on  the  ground 
that  it  tends  to  contradict  the  written  lease,  cannot  prevail,  where  the  evidence 
offered  is  not  for  the  purpose  of  showing  that  it  was  intended  to  pass  something 
which  by  the  terms  of  the  lease  did  not  pass,  but  for  the  purpose  of  showing  what 
the  terms  of  the  lease  would  have  passed  if  the  representations  had  been  true. 

The  principal  is  liable  for.the/afee  representations  of  the  agent  made  in  and  about 
the  matter  for  which  he  was  appointed  agent ;  and  whatever  the  agent  does  or 
says  in  and  about  that  matter,  is  the  act  and  declaration  of  the  principal,  for 
which  the  principal  is  just  as  liable  as  if  he  had  personally  done  the  act  or  made 
the  declaration. 

And  there  is  no  principle  of  the  common  law  by  which  the  incidents  attaching  to 
the  appointment  of  an  agent,  when  that  appointment  is  made  by  a  corporation, 
are  more  restricted  than  when  the  appointment  is  by  an  individual. 

If  the  corporation  of  the  city  of  New  York  "have  power  to  negotiate  a  lease  of  a 
slip  in  that  city,  and  in  the  course  of  such  negotiation  to  render  itself  liable  for 
any  misrepresentation  made  in  relation  thereto,  it  has  also  power  to  appoint  an 
agent  (a  committee  of  the  common  council)  to  conduct  such  negotiation ;  and  from 
such  appointment  there  flows  to  the  agent  the  power  to  render  the  corporation 
liable  for  any  misrepresentation. 

New  York  General  Term,  August,  1863. 

SUTHERLAND,  CLERKE  and  BARNARD,  Justices. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  the 
plaintiff,  rendered  at  special  term.  It  appears  that  the 
plaintiff  obtained  from  the  defendants  a  lease  of  a  slip  ; 
and  it  recites  the  resolution  of  the  common  council,  on 
the  16th  June,  1852,  directing  the  leasing  to  plaintiff  of 
the  slip  at  the  foot  of  Wall  street,  or  so  much  thereof  as 
belongs  to  the  city.  The  lease,  which  is  dated  the  first 
day  of  July,  conforms  to  the  resolution,  and  uses  in  the 
leasing  clause  the  very  words  of  the  resolution — the  same 
qualifying  words  are  used  again  in  the  habendum  clause. 
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It  is  further  provided  by  said  lease  as  follows  :  "  And  it 
is  hereby  mutually  covenanted  and  agreed  by  and  between 
the  parties  to  these  presents,  and  these  presents  are  upon 
the  express  understanding,  that  nothing  herein  contained 
shall  be  taken  or  construed  to  operate  as  a  covenant  by 
said  parties,  of  the  first  part,  or  their  successors,  for  pos- 
session or  quiet  enjoyment  by  said  party  of  the  second 
part,  <fcc.,  of  the  said  ferry  or  right  to  ferriage  ;  nor  shall 
the  same  be  taken  or  construed  to  interfere  hi  any  manner 
with  any  previous  grants  or  rights  made  by  said  parties 
of  the  first  part,  *  *  *  nOr  to  operate  further  than 
to  grant  the  possession  of  the  estate,  right,  title  or  inter- 
est which  the  said  parties  of  the  first  part  may  have  or 
lawfully  claim  in  said  ferry  and  right  to  ferriage  by 
virtue  of  their  charter,"  &c.  The  plaintiff  covenanted  to 
pay  to  the  city  $20,000  per  annum  rent  for  the  use  of  said 
ferry,  in  quarter-yearly  payments.  At  the  time  this  lease 
was  applied  for,  one  Murray  had  or  claimed  the  right  to 
a  portion  of  the  slip,  which  rendered  the  slip  useless  for 
the  purpose  of  a  ferry.  The  right  of  Murray  to  the  por- 
tion claimed  by  him  was  established  by  a  judgment  of 
the  superior  court,  and  the  plaintiff,  in  order  to  get  the 
use  of  the  whole  slip,  rented  of  Murray  his  portion  of  the 
slip  at  the  annual  rent  of  $4,000.  In  October,  1853,  par- 
ties owning  the  whole  or  some  part  of  the  interest  of  said 
plaintiff  under  said  lease,  applied  to  the  common  council 
to  reduce  the  rent  of  said  slip,  and  it  was  reduced  to 
£5,000  per  annum.  This  fact  was  set  up  in  the  answer, 
but  without  any  allegation  as  to  whether  the  reduction, 
thus  made,  was  in  consideration  of  the  claim  of  Murray 
to  said  slip.  The  gravamen  of  the  plaintiff's  action  is 
the  misrepresentation  made  by  the  agents  of  the  city,  and 
by  means  of  the  maps  in  the  street  commissioner's  office, 
that  the  city  owned  the  whole  slip,  whereas  in  truth  and 
in  fact  a  portion  was  owned  by  said  Murray. 
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JOHN  E.  DEVELIN  and  WM.  CURTIS  NoYES,ybr  appeVts. 
D.  DUDLEY  FIELD,  for  respondent. 

By  the  court,  BARNARD,  Justice.  It  must  now  be  re- 
garded as  settled,  that  if  a  party  makes  representations 
in  such  manner  as  to  import  a  knowledge  in  him  of 
facts,  whilst  in  fact  he  has  no  knowledge  of  the  facts,  and 
the  representations  are  made  with  the  intent  that  another 
shall  rely  on  them,  and  that  other  does  rely  on  them,  and 
those  representations  turn  out  to  be-  false,  it  is  as  much  a 
fraud  as  if  the  party  making  them  knew  them  to  be  un- 
true. (Bennett  agt.  Judson,  21  JV*.  F.,  p.  238.) 

Upon  this  principle,  (the  character  of  the  representa- 
tions, the  reliance  of  the  plaintiff  on  them,  the  falsity  of 
them,  and  whether  the  plaintiff  was  damaged  thereby, 
having  been  submitted  to  the  jury,  and  by  them  found  in 
plaintiff's  favor,)  the  defendant  here  is  clearly  liable, 
provided  the  committee  had  authority  to  bind  it,  and 
provided  there  is  no  objection  to  a  recovery  by  reason  of 
the  frame  of  the  complaint,  and  also  provided  the  oral 
proof  of  the  representations  introduced  does  not  fall 
within  the  rule  prohibiting  a  written  instrument  from 
being  altered,  varied  or  modified  by  parol  evidence. 

As  to  the  objections  to  the  form  of  the  complaint,  this 
is  on  the  ground  that  the  complaint  did  not  state  any 
fraudulent,  willful  or  intentional  misrepresentation. 

The  complaint,  however,  states  the  representations 
that  were  made,  stating  them  as  representations  of  fact 
made  by  the  defendants  of  their  own  knowledge,  and  not 
as  expressions  of  opinion  or  belief  that  those  representa- 
tions were  false;  that  the  plaintiff  relied  on  them,  and 
that  he  suffered  damages  thereby. 

Proof  of  these  facts  would  be  sufficient  to  entitle  the 
plaintiff  to  recover,  unless  the  defendant  could  in  some 
mode  justify  the  representations.  Upon  these  facts  the 
law  adjudges  fraud.  It  would  undoubtedly  have  been 
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more  in  consonance  with  the  verbiage  of  the  former  sys- 
tem of  pleading,  to  have  alleged  fraud  ;  but  it  seems 
scarcely  necessary  now  to  put  in  a  pleading  these  sound- 
.ng  phrases,  which  are  the  mere  result  adjudged  by  the 
law  to  arise  on  the  facts  alleged.  But  the  omission  of 
such  an  allegation  as  this  does  not  substantially  vary 
the  cause  of  action.  The  whole  frame  of  the  complaint 
clearly  shows  what  the  cause  and  nature  of  the  action 
was  intended  to  bo.  If  material,  the  complaint  could 
have  been  amended  at  the  trial  by  inserting  this  allega- 
tion  as  an  allegation  material  to  the  cause  of  action 
mapped  out  in  the  complaint. 

In  such  case  a  judgment  will  not  be  reversed,  although 
the  amendment  has  not  been  actually  made. 

As  to  the  objection  that  oral  proof  of  the  representa- 
tions is  inadmissible,  on  the  ground  that  it  tends  to  con- 
tradict, <fec.,  the  written  lease — 

This  evidence  was  offered  and  admitted,  not  for  the 
purpose  of  showing  that  it  was  intended  to  pass  some- 
thing which  by  the  terms  of  the  lease  was  not  passed,  but 
for  the  purpose  of  showing  what  the  terms  of  the  lease 
would  have  passed  if  the  representations  had  been  true. 

In  this  view,  the  objection  to  this  testimony  on -this 
point,  that  a  written  instrument  cannot  be  contradicted, 
etc.,  by  parol  evidence,  is  untenable.  (Whitney  agt.  Al- 
laire, 1  Corns.,  308.) 

Indeed,  the  case  of  Whitney  agt.  JHlaire  is  almost  iden- 
tical with  the  present  case.  That  action  was  covenant 
brought  for  rent  on  an  instrument  in  the  following  words  : 
"  I  have  this  day  hired  of  Stephen  Whitney  the  water  lot 
and  his  right  to  the  wharf  on  the  east  side  of  Market  slip 
for  one  year,  from  1st  of  May  next,  at  the  yearly  rent  of 
$1,000,  and  taxes  on  said  water  lot,  whatever  it  may  be, 
the  rent  to  be  paid  quarterly.  9th  February,  1837." 

The  defendant  claimed  damages  by  reason  of  representa- 
tions made  by  plaintiif  respecting  the  extent  of  his  right. 
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Parol  evidence  was  admitted  to  prove  the  representa- 
tions, and  such  admission  was  held  proper  notwithstand- 
ing the  objection  that  plaintiff  demised  only  his  right. 

There  is  no  essential  difference  between  the  expression 
"  all  my  right,"  and  the  expression  "  so  much  as  belongs 
to  me." 

As  to  the  authority  of  the  committee  to  bind  the  cor- 
poration by  representations — 

In  Sandford  agt,  Mundy,  (23  Wend.,  p.  267,)  the  defence 
consisted  in  false  and  fraudulent  representations  as  to 
the  cost,  location  and  value  of  certain  property,  made  by 
one  who  was  plaintiff's  agent,  to  effect  a  sale  of  the  pro- 
perty. On  the  trial  the  evidence  of  the  representations 
was  excluded.  On  appeal,  the  evidence  was  held  to  be 
admissible.  The  court,  in  its  opinion,  says  :  "  If  the 
agent,  at  the  time  of  the  contract,  makes  any  declaration, 
representation  or  admission  touching  the  subject  matter 
of  the  contract,  it  is  the  representation,  declaration  or 
admission  of  the  principal.  These  principles  are  fully 
borne  out  by  the  authorities  referred  to — founded  in 
good  sense,  and  with  a  just  conception  of  the  commercial 
and  other  business  transactions  of  life  from  which  they 
have  been  derived."  And  again,  the  court  says  :  "  The 
agent  here  had  power  to  procure  the  subscription  to  the 
contract  of  sale  ;  and,  in  the  absence  of  special  instruc- 
tions to  the  contrary,  at  least,  does  not  this  imply  the 
right  to  use  the  ordinary  means  and  inducements  to  ac- 
complish the  end  ?  Must  not  the  plaintiff  have  expected 
that  the  agent  would  speak  of  the  property,  its  situation, 
quality  ?"  etc. 

"  This  is  laid  down  as  a  general  principle,  and  upon 
reason  and  authority  is  applicable  to  both  special  and 
general  agents." 

And  the  point  having  been  raised  that  the  principal 
should  not  be  held  responsible  for  misrepresentations,  as 
no  authority  to  deceive  and  defraud  can  properly  be  iin- 


NEW  YORK  PRACTICE  REPORTS.  395 

Sharp  agt.  Mayor,  Ac.  of  New  York. 

plied  as  one  of  the  means,  the  court  say  :  "  There  is  un- 
doubtedly much  force  in  this  view,  and  at  a  very  early 
day  it  carried  with  it  the  judgment  of  the  court.  (Bro. 
Jibr.  Action  on  the  Case,  p.  8.)  But  Lord  HOLT  overruled 
that  decision,  and  held  him  liable.  This  has  been  ap- 
proved law  ever  since." 

Again,  in  the  case  of  the  Bank  of  the  United  States  agt. 
Davis,  (2  Hill,  451,)  this  language  is  held  :  "  Nor  is  there 
anything  novel  or  singular  in  the  idea  that  an  agent  may 
be  guilty  of  fraud  and  deception  in  transacting  the  busi- 
ness of  his  principal,  or  in  the  law  that  holds  the  latter 
responsible  for  the  consequences  to  third  persons.  The 
doctrine  is  very  familiar  and  of  every-day  application  in 
the  administration  of  justice." 

No  authority  has  been  cited  overruling  these  principles. 

Thus,  unless  a  different  rule  obtains,  where  a  corpora- 
tion is  principal,  the  defendant  here  is  bound  by  the  rep- 
resentations of  its  committee.  There  can  be  no  doubt 
but  that  the  representations  here  were  such  as  touched 
the  very  matter  with  which  the  committee  was  charged — 
equally  so  with  the  representations  in  23d  Wend. 

Now,  does  a  different  rule  obtain  in  this  respect,  when 
a  corporation  is  principal  ? 

The  general  principle,  that  a  corporation  may  delegate 
to  agents  the  performance  of  any  act  which  it  can  itself 
perform,  is  well  established.  Now,  there  is  no  doubt  but 
that  the  corporation  might  itself  have  entered  into  nego- 
tiations respecting  the  leasing  of  the  slip,  and  have  set- 
tled on  the  terms.  That  power,  then,  it  could  confide  to 
its  agents.  Can  there  be  any  doubt  but  that,  if  the  cor- 
poration had  negotiated  this  lease,  and  in  the  course  of 
such  negotiation  had  made  these  representations,  it  could 
escape  liability  on  the  ground  that  it  had  no  power  to 
make  them  ?  The  granting  to  a  body  aggregate  certain 
powers,  rights  and  privileges,  which  it  may  use,  possess 
and  enjoy,  will  not  give  that  body  immunity  from  wrongs 
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or  unlawful  acts  committed  by  it  in  the  carrying  out  of 
those  powers,  or  in  the  execution  of  any  act  it  may  be 
authorized  to  perform. 

The  suggestion  that  a  corporation  cannot  be  liable  for 
a  fraud  committed,  may  be  correct  as  to  frauds  not  in 
any  way  connected  with  or  committed  in  the  course  of 
and  tending  to  carry  out  some  power  or  act  which  it  is 
authorized  to  perform,  but  it  is  not  correct  as  to  fraud 
so  connected  or  committed. 

A  fraudulent  representation  is  in  effect  a  wrongful  and 
unlawful  action ;  and  the  argument  is,  that  a  corporation 
has  no  power  to  commit  a  wrongful  or  unlawful  act,  and, 
having  no  power  to  commit  it,  it  is  not  liable  therefor. 

But  it  is  held,  that  a  corporation  may  be  sued  for  an 
unlawful  conversion  of  goods,  and  damages  recovered,  if 
it  be  found  to  have  unlawfully  converted  them.  •  (Reid 
agt.  Fulton,  7  Cow.,  p.  485.) 

So  also  it  may  be  sued  and  damages  recovered  for  an 
unlawful  refusal  to  permit  stock  to  be  transferred.  (Bank 
of  the  United  States  agt.  Davis,  2  Hill,  451.) 

In  these  cases  the  argument  that  the  corporation  was 
not  invested  by  its  charter,  or  by  its  stockholders,  with 
power  to  commit  any  unlawful  act  or  wrong,  and  that  it 
could  not  by  any  wrongful  or  unlawful  act  affect  the  in- 
terests of  the  stockholders,  was  applicable  to  the  same 
extent  as  it  is  in  the  present  case  ;  and  those  arguments 
were  strenuously  urged  in  the  case  in  7th  Cowen. 

It  is  urged  that  a  corporation  will  not  be  affected  by 
any  representation  made  by  an  agent,  unless  the  agent 
was  directly  authorized  by  resolution  to  make  the  par- 
ticular statement. 

The  principal  is  liable  for  the  false  represenations  of 
the  agent  made  in  and  about  the  matter  for  which  he  was 
appointed  agent,  not  on  the  ground  of  express  authority 
given  to  the  agent  to  make  the  statement,  but  on  the 
ground  that  as  to  the  particular  matter  for  which  the 
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agent  is  appointed  he  stands  in  the  place  of  the  principal, 
and  whatever  he  does  or  says  in  and  about  that  matter  is 
the  act  and  declaration  of  the  principal,  for  which  the 
principal  is  just  as  liable  as  if  he  had"  personally  done  the 
act  or  made  the  declaration. 

The  power  of  the  agent  to  render  tho  principal  liable 
for  representations,  flows  from  his  mere  appointment  to 
do  the  act  or  transact  the  business  in  and  about  which 
the  representations  are  made.  This  is  clearly  the  doc- 
trine of  the  case  in  23d  Wendell. 

There  is  no  principle  of  the  common  law  by  which  the 
incidents  attaching  to  the  appointment  of  an  agent,  when 
that  appointment  is  made  by  a  corporatioc,  are  more  re- 
stricted than  when  the  appointment  is  by  an  individual. 

No  train  of  reasoning  has  presented  itself  which  leads 
to  the  conclusion  that  there  is  any  necessity  or  propriety 
in  establishing  the  doctrine  that  when  an  agent  is  ap- 
pointed by  a  corporation,  the  incidents  attaching  to  that 
agent  are  more  restricted  or  of  a  different  nature  than  iii 
other  cases. 

It  is  not  meant  to  be  asserted  that  a  corporation  can 
bind  itself  in  all  matters  to  the  same  extent  as  an  indi- 
vidual can,  or  that,  by  the  appointment  of  an  agent,  it 
can  bind  itself  in  matters  as  to  which  its  own  act  would 
not  bind.  But  it  is  meant  to  be  said,  that  where  a  cor- 
poration has  power  to  do  some  act,  and,  as  incident  to 
that  act,  to  render  itself  liable  for  representations  made 
in  and  about  the  doing  of  that  act,  it  can  appoint  an 
agent  to  do  that  act,  and  from  the  mere  fact  of  such  ap- 
pointment the  same  powers  will  flow  to  the  agent  as  if  ho 
had  been  appointed  by  an  individual,  provided  only,  that 
the  powers  so  flowing  could  have  been  exercised  by  the 
corporation  itself. 

In  this  case,  the  corporation  had  power  to  negotiate  a 
lease  of  the  slip,  and  in  the  course  of  such  negotiation  to 
render  itself  liable  for  any  misrepresentation  made  in 
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relation  thereto ;  it  had  also  power  to  appoint  an  agent 
to  conduct  such  negotiation,  and  from  such  appointment 
there  flowed  to  the  agent  the  power  to  render  the  corpo- 
ration liable  for  any  misrepresentation. 

As  to  the  representation  made  by  the  comptroller  and 
Corporation  counsel,  the  point  made  by  appellant,  that 
plaintiff  took  the  lease  with  knowledge  given  him  by  its 
terms,  that  there  was  a  question  as  to  the  extent  of  de- 
fendant's right,  is  fully  met  by  the  evidence  of  what  took 
place  between  him  and  the  comptroller  and  the  corpora- 
tion counsel.  In  this  view,  that  evidence  was  certainly 
proper. 

The  resolutions  of  September  8,  1852,  and  4th  October, 
1852,  and  the  survey  of  Ludlam,  were  properly  received 
in  evidence,  for  the  reasons  mentioned  by  the  judge  who 
presided  at  the  trial,  in  his  charge  to  the  jury. 

This  survey  and  these  two  resolutions  were  also  admis- 
sible in  another  view,  viz.,  to  show  ratification. 

Shortly  prior  to  September  8,  1852,  the  plaintiff  com- 
municated to  the  defendant's  officers  that  his  possession 
of  the  property,  which  had  been  represented  to  him  to 
belong  to  the  city,  was  obstructed.  The  defendant  then 
passed  a  resolution  directing  the  property  to  be  surveyed. 
It  was  surveyed,  and  the  surveyor  made  a  map  represent- 
ing the  property  to  belong  precisely  in  accordance  with 
the  representations  made  to  the  plaintiff.  Thereupon,  on 
the  4th  October,  1852,  another  resolution  was  passed, 
reciting  the  survey,  and  that  the  lessee  had  been  ob- 
structed in  obtaining  possession,  and  directing  the  com- 
mon council  to  put  and  keep  the  lessee  in  possession  and 
enjoyment  of  the  property  as  laid  down  on  the  map. 

Reasonable  intendments  and  presumptions  are  to  be 
drawn  from  the  acts,  whether  of  individuals  or  corpora- 
tions. 

Now,  it  is  rather  extraordinary,  if  the  common  council 
had  not  deemed  the  corporation  obliged  in  good  faith  to 
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protect  the  plaintiff  in  the  possession  of  the  whole  of  the 
premises,  that  this  course  should  be  pursued.  If  the  only 
information  on  the  subject  which  they  had  was  what 
appears  by  the  terms  of  the  lease,  they  would  at  once 
have  said  what  their  counsel  now  urges  us  to  say  for 
them  :  We  only  leased  you  what  we  owned  ;  we  neither 
contracted  to  put  or  keep  you  in  possession  of  any  spe- 
cified portion  of  the  slip  ;  you  took  the  lease  on  your  own 
responsibility,  being  well  apprised  that  there  was  uncer- 
tainty as  to  the  extent  of  our  ownership ;  we  are  not 
obliged,  either  in  law  or  in  good  faith,  under  these  circum- 
stances, to  enter  into  any  litigation  on  the  subject.  If, 
on  the  contrary,  they  were  informed  of  the  representa- 
tions made  by  their  committee,  it  was  very  natural  for 
them  to  say  :  True,  those  representations  were  unautho- 
rized, but  you  took  the  lease  relying  on  them,  and  we 
consider  ourselves  bound  by  what  our  committees  have 
represented,  and  will  therefore  do  all  in  our  power  to  put 
and  keep  you  in  possession  of  what  our  committee  repre- 
sented we  owned. 

It  can  be  readily  imagined  that  this  was  the  line  of 
argument  urged  in  the  debate  respecting  the  adoption  of 
these  resolutions. 

The  reasonable  presumption  and  fair  intendment  is, 
that  the  common  council,  when  they  passed  these  resolu- 
tions, knew  of  the  representations  that  had  been  made, 
and  passed  the  resolutions  in  view  of  them.  This  is  a 
ratification  of  the  act  of  the  committee  in  making  such 
representations.  This  was  the  time  for  the  defendants  to 
rescind  and  make  restitution.  But  instead  of  doing  that, 
they  chose  to  contest  the  claim  of  Murray,  and  by  the 
passage  of  these  resolutions  not  only  ratified  the  repre- 
sentations of  their  committee,  but  in  effect  again  repre- 
sented that  they  owned  the  property. 

These  views  dispose  of  the  objections  to  the  admission 
of  evidence  of  the  representations  made  by  the  committee, 
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of  the  resolution  directing  a  survey  and  of  the  resolution 
of  October  4,  and  of  the  first  eight  points  made  by  the 
appellant,  except  the  objection  to  the  representations 
made  by  the  street  commissioner.  This,  if  an  error,  is 
cured  by  the  charge  of  the  judge,  who  in  effect  charged 
the  jury  to  disregard  it. 

There  are  two  remaining  points  urged  by  the  appel- 
lants :  First.  That  the  plaintiff's  application  for  a  reduc- 
tion of  the  rent  after  the  representation,  and  after  he 
knew  of  the  adverse  claim,  and  his  acceptance  of  the  re- 
duction and  instrument  by  which  it  was  made,  he  cannot 
recover  ;  and  this  is  urged  on  three  grounds  : 

1.  That   the  reduction  was  in  fact  made  in  part  by 
reason  of  the  adverse  claim. 

2.  That  the  plaintiff  in  his  .petition  suppressed  the  fact 
of  this  claim,  which  suppression  must  be  deemed  fraudu- 
lent. 

3.  That  by  accepting  the  instrument  reducing  the  rent, 
he,  knowing  of  the  representation,  has  affirmed  the  lease 
to  be  good  in  every  respect. 

The  charge  of  the  judge  is  very  satisfactory  on  these 
points  ;  but  there  is  an  additional  reason  why  they  do 
not  form  an  answer  to  this  action.  At  the  time  of  the 
application  for  a  reduction  of  rent,  and  of  the  acceptance 
of  the  instrument  reducing  it,  the  defendants  were  defend- 
ing the  plaintiff  in  a  suit  brought  in  respect  to  this  piece 
of  property,  which  had  not  then  been  tried. 

Plaintiff's  calling  on  defendant  to  put  him  in  posses- 
sion of  the  land,  which  had  been  represented  to  belong 
to  it,  and  to  protect  him  therein,  was  a  clear  assertion  of 
an  intent  to  hold  it  responsible,  if  it  was  unable  to  give 
him  what  he  ought  to  have. 

Defendants,  by  the  resolutions  of  September  8,  1852, 
and  October  4,  1852,  and  the  defence  of  the  suit  brought 
by  Murray,  for  the  reasons  stated  when  speaking  above 
of  those  resolutions,  recognized  the  liability. 
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Pending  that  suit,  both  parties  must  have  considered 
the  claim  as  in  abeyance  ;  consequently  there  was  no  con- 
cealment, nor  could  the  acceptance  of  the  subsequent  in- 
strument be  a  waiver  of  a  claim  considered  by  both  par- 
ties to  be  in  abeyance. 

With  respect  to  the  objection  to  the  rub  of  damages, 
it  is  only  requisite  to  refer  to  the  views  expressed  by  the 
judge  on  the  trial. 

Judgment  affirmed,  with  costs. 

SUTHERLAND,  J.,  concurred. 

Dissenting  opinion. 

CLERKE,  J.  This  action  must  be  regarded  either  as  an 
action  ex  contractu  for  the  breach  of  an  implied  or  an  ex- 
press covenant  in  the  lease,  or  as  an  action  ex  delicto  for 
fraudulent  representations. 

I.  That  it  is  an  action  ex  contractu  is,  I  believe,  scarcely 
pretended.  The  lease  so  clearly  provides,  on  the  part  of 
the  defendants,  against  any  liability  of  this  kind,  that  it 
can  scarcely  be  maintained  for  a  moment  that  such  an 
action  could  be  sustained.  The  lease  demises  only  so 
much  of  the  slip  as  belongs  to  the  lessors,  (pp.  110  and 
112  of  the  case,)  and  in  the  concluding  clauses  "  it  is  mutu- 
ally covenanted  and  agreed  that  these  presents  are  upon 
the  express  understanding  that  nothing  herein  contained 
shall  be  taken  or  construed  to  operate  as  a  covenant  by 
the  parties  of  the  first  part  for  possession  or  quiet  enjoy- 
ment by  the  party  of  the  second  part,  <fec.,  of  the  said 
ferry  or  right  of  ferriage  ;  nor  shall  the  same  be  taken  or 
construed  to  interfere  in  any  manner  with  any  previous 
grants  or  rights,  <fcc.,  nor  to  operate  further  than  to  grant 
the  possession  of  the  estate,  right,  title  or  interest  which 
the  parties  of  the  first  part  may  have  or  lawfully  claim 
to  the  said  ferry  or  right  of  ferriage,  hereby  demised  by 
virtue  of  their  several  charters  and  the  various  acts  of 
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the  legislature  of  the  state  of  New  York."  (Fols.  125  and 
126  of  the  case.) 

II.  Can  this  action  be  maintained  on  the  ground  of 
fraudulent  representations  ?  I  presume  that  a  corpora- 
tion is  not  exempt  from  liability  for  misrepresentations 
which  affect  the  rights  of  other  persons  ;  and  a  purchaser 
or  lessee  of  property  belonging  to  the  corporation,  if  he 
is  deceived  and  enticed  into  making  a  contract  by  the 
misrepresentations  of  the  corporation,  and  is  damnified 
by  such  misrepresentations,  can  maintain  an  action 
against  it.  But,  nothing  is  better  settled  in  the  law, 
that  the  declarations  of  any  individual  member  or  officer 
of  a  corporation  will  bind  it,  unless  they  are  within  the 
scope  of  his  ordinary  powers,  or  of  some  special  agency 
relative  to  the  subject  matter.  Even  declarations  made 
by  the  mayor  himself,  or  declarations  in  any  form  made 
by  one  branch  of  the  common  council,  could  have  no  such 
effect ;  much  less  can  it  be  bound  or  affected  by  the  de- 
clarations or  acts  of  committees  or  individual  members 
of  committees,  not  expressly  authorized  by  the  whole 
legislative  department  of  the  corporation  to  make  these 
declarations  or  perform  these  acts.  Otherwise,  there 
would  be  no  safety  for  a  day  for  the  rights  of  any  corpora- 
tion ;  and  notwithstanding  all  the  restrictions  and  care 
with  which  the  law  surrounds  those  rights,  we  all  know 
to  what  an  extent  they  are  trifled  with  and  bartered 
away  by  faithless  officials  and  unscrupulous  claimants. 
I  therefore  consider  that  all  the  acts  and  declarations  of 
the  officers  of  the  defendants  in  the  present  case,  and  of 
committees  and  individual  members  of  committees,  were 
totally  inadmissible  as  evidence,  and  that  the  judge  erred 
in  admitting  them.  Indeed,  I  think  the  defendants  were 
clearly  entitled  to  a  dismissal  of  the  complaint  when  the 
plaintiff  rested  his  case. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted  ;  costs  to  abide  the  event. 
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SUPREME  COURT. 

DAVID  A.  WHITBECK  and  JOHN  B.  WHITBECK,  executors  of, 
«tc.  of  ANDREW  WHITBECK,  deceased  agt.  JOHN  L.  ROWE 
and  ELIZABETH  bis  wife,  JOHN  I.  ROWE  and  others. 

Where  mortgage  premises  lay  together,  contiguous  and  adjoining,  and  appear  to 
have  always  been  controlled  by  a  single  person,  it  is  in  the  sound  discretion  of  the 
referee  to  sell  such  premises,  on  a  foreclosure  of  the  mortgage,  together  or  in 
parcels.  And  the  careful  and  honest  exercise  of  such  discretion  will  not  be  dis- 
turbed by  the  court. 

Where,  after  a  sale  of  mortgaged  premises,  the  mortgagor  and  *  judgment  creditor 
•Bake  application  for  a  resale  on  the  ground  of  a  previous  ccllusive  and  fraudulent 
agreement  and  combination  between  bidders,  affecting  the  sale,  such  agreement 
and  combination  most  be  established  by  proof  beyond  a  reasonable  doubt,  to 
authorize  the  court  to  order  a  resale  of  the  premises. 

Where  a  sale  of  mortgaged  premises  has  been  conducted  fairly  and  in  good  faith, 
and  it  appears  from  evidence  that  they  brought  their  real  value  at  the  time,  a 
muli  will  not  be  ordered  on  the  ground  of  surprise  and  disappointment  in  the 
proceedings  at  the  sale,  where  there  is  no  satisfactory  evidence  of  any  misconduct 
on  the  part  of  the  purchaser,  or  from  any  other  cause  such  surprise,  mistake  or 
misapprehension  has  occurred. 

There  is  no  rule  of  equity  which  permits  the  courts  to  set  aside  a  sale  in  the  absence 
of  fraud,  misconduct,  surprise  or  well-grounded  misapprehension,  simply  because 
a  higher  price  can  be  reasonably  anticipated  on  a  resale  of  the  premises. 

Albany  General  Term,  December,  1862. 

HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 

APPEAL  by  defendants,  John  L.  Rowe,  mortgagor,  and 
wife,  and  John  I.  Rowe,  judgment  creditor,  from  an  order 
made  by  Justice  MILLER,  at  special  term,  denying  their 
motion  for  a  resale  of  the  mortgaged  premises  sold  by  a 
referee  under  a  judgment  of  foreclosure. 

IRA  SHAFER,  for  respondents. 
LYMAN  TREMAIN,  for  appellants. 

By  the  court,  HOGEBOOM,  Justice.  The  defendants  have, 
I  think,  a  sufficient  interest  in  the  questions  involved,  to 
entitle  them  to  make  the  motion  decided  at  special  term. 
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They  found  their  application  for  a  resale  on  three  or  four 
grounds  : 

1.  On  the  ground  of  irregularity  or  illegality  in  not 
selling  the  premises  in  parcels. 

2.  On  the  ground  of  a  fraudulent  combination  between 
bidders,  affecting  the  sale. 

3.  On  the   ground  of  surprise  and  disappointment  in 
regard  to  the  proceedings  at  the  sale. 

4.  On  the  ground  of  inadequacy  of  price  and  a  well- 
founded  expectation  of  realizing  a  considerable  advance 
upon  the  sum  bid. 

1.  The  first  ground  of  the  motion  must  fail.     The  pre- 
mises do  not  really  consist  of  distinct  parcels  of  land, 
but  of  a  single  property,  bought  together,  and,  so  far  as 
we  know,  always  controlled  by  a  single  person — all  lying 
together  contiguous  and  adjoining,  and  no  part  in  any 
wise  separated  from  another  part.     It  is  a  case  where  it 
was  in  the  sound  discretion  of  the  referee  to  sell  together 
or  in  parcels,  (Rule  74  ;)  and  that   discretion  has  been 
carefully  and  honestly  exercised.     And  it  is  by  no  means 
clear  that  the  property  would  sell  for  more  in  the  aggre- 
gate, if  sold  in  separate  parcels,  than  in  bulk — especially 
if  such  parcels  were  to  be  made,  (as  is  claimed  by  the 
moving  parties,)  not  according  to  the  occupancy  of  dis- 
tinct portions  of  the  premises  by  different  persons,  but 
by  some  new  and  arbitrary  line  to  be  fixed  by  the  referee. 
The  mortgagor,  having  assented  to  the  sale  in  one  parcel, 
ought  not  to  be  heard,  I  think,  now  to  object  to  it ;  and 
none  of  the  other  moving  parties  having,  previous  to  the 
sale,  requested  a  sale  in  parcels,  ought  to  be  permitted 
to  object  to  a  sale  in  bulk,  unless  a  sale  in  that  mode  be 
(as  I  think  it  is  not)  plainly  illegal. 

2.  The  fraudulent  agreement  alleged  to  have  been  made 
between  the  mortgagor,  John  L.  Rowe,  and  the  plaintiff, 
David  A.  Whitbeck,  that  the  latter  should  purchase  the 
whole  premises  at  the  sale,  and  then  convey  the  dock  por- 
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tion  of  it  to  the  wife  of  the  mortgagor,  for  $1,500,  is 
denied.  John  L.  Rowe  is  the  only  person  who  directly 
swears  to  it,  and  he  is  directly  contradicted  by  David  A. 
Whit  beck.  William  H.  Rowe,  the  son  of  the  mortgagor, 
swears  in  general  terms  that  he  understood  from  Whit- 
beck  that  the  premises  were  to  be  bid  off  by  Whitbeck, 
in  pursuance  of  an  agreement  before  made  by  and  between 
Whitbeck,  Rowe  and  Pierce.  This  also  is  explicitly  de- 
nied by  Whitbeck.  Pierce  does  not  swear  to  the  contract 
referred  to  by  Rowe,  nor  to  any  recognition  or  admission 
of  such  contract  by  Whitbeck ;  but  to  a  conversation 
with  Whitbeck,  in  which  the  latter  said  he  expected  to  bid 
off  the  property,  and  if  he  did,  he  wanted  him  (Pierce)  to 
remain  in  the  occupation  of  the  tavern  part.  This  state- 
ment is  also  denied  by  Whitbeck  ;  and  even  if  true,  comes 
quite  short  of  an  agreement  for  the  purchase  of  the  pre- 
mises on  certain  conditions.  John  G.  Raymond  to  some 
extent  confirms  the  testimony  of  Whitbeck  ;  for  he  says 
that  Rowe  informed  him  that  he  had  been  to  see  Whit- 
beck previous  to  the  day  of  sale,  and  was  unable  to  make 
any  arrangement  with  him  by  which  he  could  have  the 
lower  or  dock  portion  of  the  premises.  Rowe  and  Pierce 
are  also  contradicted  to  some  extent  in  other  but  less 
important  particulars,  by  Keefer  and  Sherman,  and  per- 
haps by  others.  Being  in  possession  of  the  premises, 
they  have  some  motive,  perhaps,  for  prolonging  the  liti- 
gation ;  and  Rowe.  at  least,  as  the  mortgagor  and  judg- 
ment debtor,  for  desiring  a  resale  of  the  premises  at  a 
higher  price.  I  cannot  say  that  the  agreement  is  satis- 
factorily established,  and  have  some  doubt  whether,  as  to 
the  parties  to  it,  being  fraudulent  in  its  character  and 
tending  to  suppress  competition  at  the  sale,  it  ought  to 
be  listened  to  for  the  benefit  of  either  of  them. 

3.  If  there  was  no  agreement  of  the  character  supposed, 
and  no  conversation  which  justified  an  impression  or  ex- 
pectation on  the  part  of  the  Rowes  or  Pierce  that  such 
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an  agreement  existed  or  would  be  carried  out,  there  would 
seem  to  be  no  sufficient  ground  for  setting  aside  the  sale 
upon  the  ground  of  surprise  or  the  disappointment  of  a 
well-founded  expectation.  The  plaintiffs'  evidence  goes 
the  length  of  stating  that  nothing  passed  between  the 
parties  which  could  justly  operate  to  support  such  a 
belief  or  expectation  as  the  Rowes  and  Pierce  claim  to 
have  indulged  ;  and  upon  a  consideration  of  the  whole 
testimony,  of  the  situation  of  the  parties  and  of  the  pro- 
babilities of  the  case,  I  am  not  satisfied  that  there  was 
such  just  ground  for  surprise  and  disappointment  as 
should  induce  the  court  to  interfere  to  set  aside  the  sale 
upon  terms.  Both  Rowe  and  Pierce  bid  large  sums  at 
the  sale,  against  the  bid  of  Whitbeck,  and  seem  to  have 
occupied  a  position  distinct  from  if  not  antagonistic  to 
him.  The  friends  and  the  parties  who  would  have  made 
larger  bids,  but  for  the  supposed  agreement  between 
Rowe  and  Whitbeck,  are  not  named.  It  is  natural  to 
expect  that  they  would  have  been  specifically  mentioned, 
and  their  affidavits  obtained  as  to  the  facts.  The  Rowes 
are  either  insolvent  or  of  very  limited  means,  and  their 
intention  of  making  increased  bids,  but  for  reliance  upon 
the  supposed  agreement,  is  not,  perhaps,  of  much  account, 
standing  by  itself.  And  there  is  some  ground  for  the 
suspicion  that  the  anticipation  of  a  rival  freighting  estab- 
lishment may  have  magnified  the  views  of  some  of  the 
witnesses  as  to  the  value  of  the  premises,  and  the  proba- 
bility of  realizing  a  decided  advance  upon  the  price  in 
the  event  of  a  resale  of  the  premises.  I  think  the  weight 
of  the  evidence  is,  that  they  brought  their  real  value  ; 
although  it  is  highly  probable  that  adventitious  and  acci- 
dental circumstances  might  now  operate  to  induce  a  con- 
siderably higher  bid  upon  a  resale.  But  this  is  not  the 
question.  The  question  is,  whether  the  sale  has  been 
conducted  with  fairness  and  in  good  faith,  and  whether, 
by  the  conduct  of  the  plaintiffs  or  from  any  other  cause, 
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any  such  surprise,  mistake,  misapprehension  or  deception 
has  occurred,  which  make  it  essential  for  the  purposes  of 
justice  that  a  resale  should  take  place. 

4.  It  is  quite  certain  that  mere  inadequacy  of  price, 
unless  it  be  so  gross  as  of  itself  to  justify  a  suspicion  of 
fraud,  surprise  or  mistake,  is  not,  standing  alone,  ground 
for  the  interference  of  the  court.  Parties  desiring  to  pur- 
chase must  be  vigilant  as  well  as  honest — must  not  allow 
themselves  to  be  too  easily  misled,  or  thrown  off  their 
guard  even  innocently,  by  circumstances,  unless  inten- 
tional deception  be  practiced.  We  have  no  rule  of  equity 
which  permits  us  to  set  aside  a  sale  in  the  absence  of 
fraud,  misconduct,  surprise  or  well-grounded  misappre- 
hension, simply  because  a  higher  price  can  be  reasonably 
anticipated  on  a  resale  of  the  premises — however  just  in 
theory  such  a  rule  might  appear  to  be,  if  the  advance  in 
price  were  marked  and  decided. 

On  the  whole,  I  am  satisfied  with  the  decision  of  tho 
special  term,  and  think  that  the  order  should  be  affirmed, 
with  $10  costs  of  appeal. 


SUPREME  COURT. 

WILLIAM  B.  LITCH,  respondent  agt.  JOHN  BROTHERSON, 
appellant. 

Where  the  action  was  properly  referred  to  a  referee  at  special  term  in  December, 
1861 — on  the  10th  of  March,  1862,  the  case  was  heard  before  the  referee  and  tnb- 
mitttd  on  that  day  by  the  parties,  and  on  the  29th  of  March  the  referee  wrote  ft 
letter  to  the  defendant  stating  that  he  had  decided  the  action,  and  that  upon  the 
receipt  of  his  fees  he  would  send  him  his  report;  and  subsequently,  at  the  request 
and  on  application  of  the  plaintiff,  the  referee  consented  to  hear  a  rtarfumtnt  of 
the  case,  and  granted  an  order  appointing  the  21st  of  May,  1882,  for  that  pur- 
pose;  on  that  day  the  parties  appeared,  and  upon  the  application  and  request  of 
the  defendant  the  rcargunicnt  was  postponed  to  the  31st  of  May,  on  which  day 
the  parties  again  appeared  and  reargucd  the  case  before  the  referee,  and  it  wa* 
on  that  day  finally  submitteit  to  him : 
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Held,  on  a  motion  made  by  plaintiff,  a  notice  of  which  was  served  on  the  defendant 
on  the  llth  of  August,  1862,  for  the  appointment  of  a  new  referee,  and  to  set 
aside  a  report  of  the  referee  dated  the  2Wh  of  March,  but  which  appeared  not  to 
have  been  signed,  delivered  nor  filed  until  after  the  plaintiff's  motion  papers  Juid 
been  served,  that  the  cause  must  be  considered  as  finally  submitted  to  the  referee 
on  the  31st  day  of  May,  and  that  the  amendment  to  §  273  of  the  Code,  which 
became  and  took  effect  as  a  law  on  the  13th  of  May,  1862,  applied  to  the  case. 

It  was  therefore  ordered  that  the  report  of  the  referee  be  set  aside,  not  having  been 
"  made  and  delivered  within  sixty  days  from  the  time  the  action  was  finally  sub- 
mitted," and  that  a  new  referee  be  appointed. 

Saratoga  General  Term,  May,  1862. 

POTTER,  BOCKES  and  JAMES,  Justices. 

THIS  was  an  appeal  from  an  order  made  at  special  term 
upon  two  motions  in  the  same  action ;  one  to  set  aside 
the  report  of  a  referee  ;  the  other  for  a  re-reference  of 
the  action.  All  the  facts  will  sufficiently  appear  in  the 
opinion. 

The  opinion  of  Judge  BOCKES  at  special  term  in  Sep- 
tember, 1862,  is  herein  inserted. 

BOCKES,  Justice.  On  the  19th  August,  1862,  the  plain- 
tiff moved  before  me,  at  special  term,  for  an  order  refer- 
ring the  action  to  Mr.  Wells,  as  referee,  to  hear  and  de- 
termine. He  moved  on  an  affidavit,  which  stated  that 
the  cause  had  been  referred  to  Mr.  Lewis ;  that  it  was 
tried  and  finally  submitted  to  him  on  the  31st  day  of 
May,  1862,  and  that  he  had  not  yet  decided  it.  It  was 
also  further  stated  in  the  moving  affidavit,  that  the  trial 
of  the  action  would  require  the  examination  of  a  long 
account. 

The  motion  was  based  on  the  amendment  of  section 
273  of  the  Code,  passed  April  23,  1862,  which  declares 
that  unless  the  court  shall  otherwise  order,  the  referee 
or  referees  shall  make  and  deliver  his  or  their  report 
within  sixty  days  from  the  time  the  action  shall  be  finally 
submitted,  and  on  default  thereof  the  referee  or  referees 
shall  not  be  entitled  to  receive  any  fees,  and  the  action 
shall  proceed  as  though  no  reference  had  been  ordered. 


NEW  YORK  PRACTICE  REPORTS.  4Q9 

Litch  agt.  Brotheraon. 

In  answer  to  this  motion,  Mr.  Brotherson  read  affida- 
vits  showing  that  the  referee,  Mr.  Lewis,  had  decided  the 
action  and  delivered  his  report,  which  was  filed  in  the 
clerk's  office.  In  his  affidavit  Mr.  Brothersou  states  that 
"he  had  paid  him"  (the  referee)  "his  fees,  and  took  up 
the  report,  which  is  duly  signed  and  in  writing,  and  bears 
date  the  29th  day  of  March,  18G2,  and  filed  the  same 
with  the  county  clerk  of  the  county  of  Saratoga,  in  his 
office." 

This  was  of  course  an  answer  to  the  motion  to  refer,  as 
the  record  showed  the  case  already  determined. 

Thereupon  the  plaintiff's  attorney  made  an  affidavit, 
stating  that  he  had  just  learned  of  the  delivery  of  the 
report ;  that  the  motion  papers  on  the  motion  to  refer 
were  served  on  Mr.  Brotherson  on  the  llth  of  August 
then  instant,  and  that,  as  he  believed,  the  report  of  the 
referee  had  been  obtained  and  filed  since  such  motion 
papers  were  served.  On  this  affidavit,  as  well  as  on  the 
papers  read  on  the  motion  to  refer,  plaintiff  moved  before 
me,  at  special  term,  on  the  16th  September,  1862,  for  an 
order  setting  aside  the  report  for  irregularity,  and  as 
void.  In  the  mean  time  I  had  held  the  motion  to  refer 
in  abeyance.  Thus  both  motions  are  now  before  me,  and 
will  be  considered  together  as  one  motion — a  motion  to 
set  aside  the  report  of  the  referee  and  to  appoint  another 
in  his  place. 

The  motion  depends  on  the  question  when  the  case  was 
finally  submitted  to  the  referee  for  decision. 

The  plaintiff's  attorney  swears  that  it  "  was  finally  sub- 
mitted to  said  referee  on  said  31st  day  of  May  last."  He 
produces  an  appointment  by  the  referee,  of  that  day  at 
ten  o'clock,  for  the  reargument  of  the  case  before  him. 
It  appears  from  the  affidavits  of  both  sides,  that  the  par- 
ties appeared  on  that  day  before  the  referee,  and  rear- 
gued  the  cause. 

There  is  no  direct  denial,  or  denial  in  terms,  of  the 
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allegation  that  the  case  was  then  finally  submitted. 
Neither  the  referee  in  his  affidavit,  nor  Mr.  Brotherson  in 
his,  denies  that  statement.  The  referee  says  he  decided 
the  case  in  favor  of  the  defendant,  about  the  20th  March  ; 
that  on  request  of  Mr.  Bullard  he  opened  it  for  rear- 
gument ;  that  the  case  was  reargued,  but  the  reargument 
did  not  alter  his  mind.  This  statement  of  the  referee 
supports  the  allegation  that  the  case  was  finally  sub- 
mitted on  the  31st  May.  It  shows  that  he  opened  the 
case  for  reargurneut ;  that  the  reargument  was  had  ;  that 
he  reconsidered  the  subject,  but  did  not  change  his  mind. 
The  purpose  for  which  the  case  was  opened  was  answered. 
The  reargument  was  had  ;  of  course  it  would  then  be 
deemed  closed — finally  submitted.  This  would  be  the 
necessary,  the  inevitable  conclusion,  as  the  question 
stands  on  the  moving  papers  taken  in  connection  with 
the  affidavit  of  the  referee. 

Do  the  affidavits  of  Mr.  Brotherson  change  the  case  ? 
As  has  been  before  remarked,  he  does  not  deny  expressly 
or  in  terms  that  the  case  was  finally  submitted  at  the 
time  of  the  reargument  on  the  31st  May.  He  states  what 
the  referee  said ;  that  is,  he  says  :  "  The  referee  told  E.  F. 
Bullard,  on  the  hearing  of  the  reargument  of  the  cause, 
that  he  should  not  consider  the  case  as  opened  for  a  rear- 
gument, unless  he  paid  $10.  He  did  not  pay  the  $10,  as 
deponent  is  informed  by  the  referee,  and  as  he  believes 
true.  But  said  referee  informed  deponent  that  he  had 
reconsidered  the  matter  after  hearing  the  reargument, 
and  that  his  mind  was  not  changed  by  the  argument." 
Again,  in  Mr.  Brotherson's  affidavit,  sworn  to  Sept.  15th, 
he  says  :  "  That  on  the  reargument  of  the  case  before 
John  Lewis,  the  plaintiff  was  informed,  and  also  E.  F. 
Bullard,  his  attorney,  by  the  referee,  that  unless  he  was 
paid  $10,  the  case  would  not  be  opened  or  reconsidered 
by  him.  The  case  or  reconsideration  was  then  held  in 
suspense,  and  neither  said  Bullard  nor  .said  plaintiff  has 
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paid  said  $10  to  the  referee,  as  deponent  is  informed  and 
believes  true.  The  referee  informed  deponent,  however, 
that  he  had  reconsidered  the  case,  but  had  not  changed 
his  decision." 

From  this  it  would  seem  that  the  referee  made  the  pay- 
ment of  $10  a  condition,  on  the  performance  of  which,  and 
not  before,  he  would  regard  the  case  as  opened.  If  this 
was  the  condition  of  the  case,  and  the  $10  were  never 
paid,  (and  it  seems  they  never  were,)  then  the  case  stood 
finally  submitted  long  prior  to  May  31st,  and  the  effect 
on  this  motion  is  the  same,  whether  the  submission  was 
on  the  31st  May  or  at  some  time  prior  to  that  date.  But 
there  is  no  direct  allegation  that  the  payment  of  $10  was 
made  a  condition  of  opening  the  case  for  reargument. 
The  appointment  of  the  31st,  which  was  in  the  nature  of 
an  order  for  reargument,  contained  no  condition.  The 
referee  says,  that  on  request,  he  opened  the  case  for  rear- 
ment,  and  that  it  was  reargued,  but  his  mind  was  not 
changed.  The  case  was,  then,  opened  for  reargument — 
that  is  beyond  dispute.  It  was  reargued,  and  thus  be- 
came closed  ;  not  by  the  payment  of  the  $10,  but  by  the 
reargument. 

The  fact  stated  by  the  referee,  that  his  mind  was  not 
changed  by  the  reargument,  in  connection  with  the  state- 
ment made  by  Mr.  Brotherson  that  the  referee  informed 
him  that  he  had  reconsidered  the  matter  after  the  reargu- 
ment, shows  either  that  there  was  no  condition  originally, 
or  that  it  was  waived. 

I  am  forced  to  the  conclusion  that  the  case  was  finally 
submitted  to  the  referee  on  the  31st  May.  It  must  be 
deemed  to  have  been  submitted  at  some  time,  for  he  has 
made  and  delivered  his  report.  The  parties  have  never 
met  before  him  in  the  cause  since  the  reargument. 

When  did  the  defendant  submit  the  case  on  his  side,  if 
not  on  the  reargument  on  the  31st  May?  When  did  it 
become  a  case  submitted  before  the  referee,  at  which 
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time  it  was  proper  for  him  to  enter  upon  its  reconsidera- 
tion? If  not  on  the  31st  May,  the  defendant  was  called 
upon  to  show  at  what  other  time  it  was  submitted.  Was 
not  the  referee  at  liberty,  on  any  day  after  the  reargu- 
ment,  to  examine  and  decide  the  case  ?  Of  this  I  think 
there  can  be  no  doubt.  If  so,  the  case  was  before  him  on 
final  submission.  He  was  then  bound,  (Code,  §  278,)  there 
being  no  order  to  prevent  an  extension  of  the  time,  to 
"  make  and  deliver  Ms  report"  within  sixty  days  thereafter, 
or,  in  default  thereof,  the  action  was  to  proceed  as  though 
no  reference  had  been  ordered.  The  statute  is  very  plain 
and  explicit.  It  is  suggested  that  in  this  case  the  report 
was  made  and  ready  for  delivery  at  all  times  after  its 
date,  the  29th  of  March.  But  the  language  of  the  act  is, 
that  he  shall  make  and  deliver  his  report  within  sixty  days 
from  the  time  the  action  shall  be  finally  submitted. 

In  this  case  the  report  was  not  delivered  until  after 
the  llth  day  of  September,  more  than  sixty  days  after 
the  case  was  finally  submitted  for  decision.  It  is  so 
charged  in  the  moving  affidavit,  and  the  charge  stands 
undenied.  The  report  was  therefore  unauthorized,  and 
must  be  set  aside. 

I  have  examined  the  case  to  see  if  there  was  not  a 
waiver  of  this  statutory  provision  by  the  plaintiff;  but  I 
am  unable  to  find  any  ground  for  it. 

For  aught  that  appears,  the  report  of  the  referee  is 
justly  and  fairly  made,  after  great  labor  and  expense  in 
the  cause,  and  I  regret  the  necessity  which  compels  me 
to  direct  it  to  be  set  aside.  But  there  is,  as  it  seems  to 
me,  no  alternative.  The  case,  as  I  understand  it,  is 
brought  directly  within  the  provision  of  the  law. 

There  is  no  question  about  the  case  being  a  proper 
one  for  a  reference.  The  order  setting  aside  the  report 
will  also  designate  a  person  as  referee  to  hear  and  deter- 
mine the  action,  in  the  place  of  the  former  referee. 

An  appeal  was  taken  by  defendant  to  the  general  term. 
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E.  F.  BULLARD,  for  the  plaintiff. 

JOHN  BROTHEKSON,  in  person,  defendant. 

By  the  court,  POTTER,  Justice.  The  action  was  referred 
at  special  term  in  December,  1861,  to  a  referee,  to  hear 
and  determine  the  issues.  On  the  10th  March,  1862,  the 
case  was  heard  before  the  referee,  and  submitted  on  that 
day  by  the  parties.  On  the  day  of  submission  the  defend- 
ant asked  permission,  which  was  granted  by  the  referee, 
to  furnish  the  referee,  within  one  week,  with  legal  points ; 
he  was  also,  by  the  agreement,  to  furnish  the  plaintiff's 
attorney  with  a  copy  of  his  points  so  to  be  sent  to  the 
referee.  The  defendant  sent  points  to  the  referee,  but 
sent  no  copy  to  the  plaintiff's  attorney.  On  the  29th 
March,  1862,  the  referee  wrote  a  letter  to  the  defendant, 
stating  that  he  had  decided  the  action,  and  that  upon  the 
receipt  of  $60  (his  fees)  he  would  send  him  the  report. 
On  the  27th  March,  two  days  prior  to  the  date  of  this 
letter,  the  referee  showed  the  plaintiff's  attorney  the  de- 
fendant's points,  and  requested  plaintiff's  attorney  to 
answer  them.  The  plaintiff's  attorney  promised  to  do 
so,  and  subsequently  sent  points  in  answer.  After  this, 
the  plaintiff's  attorney  heard  of  the  letter  which  the  re- 
feree had  sent  to  the  defendant ;  he  went  to  the  referee 
to  ascertain  ;  obtained  the  referee's  consent  to  hear  a 
reargument  of  the  case  ;  got  an  order  of  the  referee  to 
that  effect  appointing  the  21st  May  thereafter,  at  Ballston 
Spa,  for  the  rehearing.  On  that  day  the  parties  appeared, 
and,  upon  the  application  and  request  of  the  defendant, 
the  reargumeut  was  postponed  to  the  31st  day  of  May,  then 
instant,  at  Mechanicsville ;  at  which  time  the  parties 
again  appeared  and  reargued,  and  the  referee  reheard 
the  case,  and  it  was  on  that  day  finally  submitted.  On 
the  1st  of  August,  1862,  the  referee  informed  the  plain- 
tiff's attorney  that  he  had  not  then  decided  the  case.  On 
the  9th  day  of  August,  then  instant,  the  plaintiff's  attor- 
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ney  gave  notice  to  the  defendant  of  a  motion  to  be  made 
on  the  19th  day  of  August,  then  instant,  at  special  term 
before  Justice  BOCKES,  for  a  reference  of  the  case  to  ano- 
ther referee  to  be  appointed.  On  the  day  of  that  motion, 
and  in  opposition  thereto,  the  defendant  read  an  affidavit 
showing  that  the  referee  had  signed  a  report  in  the  case, 
as  referee,  dated  the  29th  March,  1862,  and  that  such 
report  had  been  filed  with  the  clerk  of  Saratoga  county. 

Whereupon  the  judge  at  special  term  granted  an  order 
staying  proceedings  upon  the  report  of  the  referee,  to 
enable  the  plaintiff  to  make  a  motion  to  set  aside  the 
said  report.  And  a  day  was  then  appointed  to  hear  that 
motion,  and  the  pending  motion  was  postponed  to  be  fur- 
ther heard  at  the  same  time.  Upon  the  hearing  there 
was  some  conflict  of  facts  ;  they  were,  however,  judi- 
ciously and  correctly  passed  upon  by  the  judge.  The 
result  was,  that  the  referee  had  delivered  no  report  till 
after  notice  of  the  motion  for  a  re-reference,  though  its 
date  is  prior  to  the  final  submission  on  the  31st  May, 
1862,  and  even  prior  to  the  order  made  by  the  referee  for 
a  reargument  of  the  case  ;  and  no  report  was  ever  made 
or  delivered  by  the  referee  subsequent  to  the  submission 
on  the  said  31st  day  of  May. 

The  order  appealed  from  was  made  at  special  term 
upon  both  motions  ;  and  the  question  to  be  decided  de- 
pends upon  the  effect  of  the  provisions  of  the  act  of  23d 
April,  1862,  which  is  an  amendment  of  section  273  of  the 
Code,  chap.  460,  relating  to  references,  and  which  is  in 
the  following  words  :  "  Unless  the  court  shall  otherwise 
order,  the  referee  or  referees  shall  make  and  deliver  his  or 
their  report  within  sixty  days  from  the  time  the  action 
shall  be  finally  submitted,  and  on  default  thereof  the  said 
referee  or  referees  shall  not  be  entitled  to  receive  any 
fees,  and  the  action  shall  proceed  as  though  no  reference  had 
been  ordered.11  This  act  took  effect  on  the  13th  May,  1862, 
twenty  days  after  its  passage.  There  is  nothing  in  the 
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language  of  the  act  to  change  the  usual  construction  to 
be  given  to  a  statute,  that  its  provisions  are  prospective 
in  effect.  This  act  was  not  in  force  when  the  case  was 
submitted  to  the  referee  on  the  10th  March,  1862.  If  the 
referee  had  then  signed  the  report  and  given  notice  to  the 
parties,  or  to  the  defendant  in  whose  favor  ho  said  he  had 
decided ;  or  if  the  report  signed  was  in  fact  signed  at  its 
date,  and  notice  given  to  the  parties,  the  referee  would 
have  had  no  further  power  over  the  case.  (Jtyrault  agt. 
Sackett,  17  How.  Pr.  R.,  508.)  But  the  papers  do  not  show 
that  the  referee  had  signed  a  report  prior  to  the  time  of 
the  taking  effect  of  the  amended  staute  of  1862  ;  on  the 
contrary  it  quite  clearly  appears  that  he  did  not,  and  it 
was  so  found  at  special  term.  The  referee  granted  an 
order  for  a  rehearing  on  the  21st  May.  This  was  not 
only  after  the  date  of  the  report,  but  after  the  new  sta- 
tute had  taken  effect  as  the  law.  The  defendant  then 
appeared,  recognized  the  referee's  power,  and  himself 
asked  for  a  further  postponement.  He  appeared  at  the 
adjourned  day  ;  again  recognized  the  authority  of  the 
referee  ;  again  argued,  and  again  submitted  his  case.  If 
we  could  even  now  review  the  finding  of  the  special  term, 
could  we  believe  that  a  party  who  then  had  a  report  in 
his  favor  which  secured  to  him  all  he  desired,  would  have 
consented  to  a  reargument  and  a  resubmission,  whereby 
he  put  at  hazard  what  he  was  then  secure  of?  Is  it  pro- 
bable, in  the  natural  course  of  things,  that  the  referee, 
who  is  a  counsellor  at  law,  would  have  granted  an  order 
for  a  reargument  of  a  case  over  which  he  had  lost  all 
power  by  signing  a  report  and  giving  notice?  If  the 
letter  of  the  referee  to  the  defendant  could  be  deemed  an 
official  act,  it  was,  not  that  "he  had  signed  a  report,  but 
that  he  had  decided.  If  the  referee  meant  by  deciding,  a 
mere  intangible,  inchoate  conclusion  of  the  mind — a  thing 
existing  in  idea  only,  disconnected  from  judicial  action, 
such  as  signing  a  written  report  of  the  decision — the  case 
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was  susceptible  of  being  continued,  reheard,  opened  or 
waived  by  the  referee  and  parties,  and  was  not  conclu- 
sively, legally  decided.  There  remains  no  doubt,  there- 
fore, of  the  power  of  the  referee  to  grant  a  reargument. 
Besides,  the  subsequent  action  of  the  referee  in  the  case, 
by  the  consent  of  the  parties,  arid  the  consent  and  action 
of  the  parties  themselves  in  the  subsequent  adjournment 
and  reargument,  estops  them  all  from  denying,  as  was 
found  by  the  special  term,  that  the  final  submission  of 
the  case  to  the  referee  was  on  the  31st  May,  1862.  A 
report  of  the  referee  dated  before  that  day  was  therefore 
properly  set  aside.  The  date  of  this  last  submission 
being  after  the  taking  effect  of  the  amendment  of  the 
Code,  of  1862,  the  only  question  left  in  the  case  is :  does 
this  amendment  apply  to  a  case,  the  order  of  reference  in 
which  was  made  and  the  trial  begun  before  the  act  took 
effect,  but  the  final  submission  in  which  was  after  the  law 
was  in  force  ? 

We  have  already  alluded  to  the  general  rule  of  constru- 
ing statutes  as  operating  only  prospectively,  unless  the 
language  of  the  enactment  otherwise  declares,  and  more 
especially  if  a  retroactive  effect  would  take  away  or  im- 
pair a  right  that  has  once  become  fixed  or  vested.  (Dash 
agt.  Van  Kleeck,  7  John.,  486  ;  Sayre  agt.  Wisner,  8  Wend., 
661.)  But  it  is  an  equally  sound  rule  of  construing  sta- 
tutes which  only  affects  the  mode  of  proceedings  in  suits, 
that  is,  that  affects  the  practice  only, — the  new  practice 
is  to  be  pursued  as  far  as  practicable,  without  affecting 
the  rights  of  parties,  (.ftymer  agt.  Gault,  2  Paige,  284.) 
And  it  has  been  held  that  a  statute,  to  expedite  litigation 
or  to  prevent  a  delay  of  justice,  is  a  remedial  statute, 
and  should  be  made  to  apply  to  pending  proceedings. 
(People  agt.  Tibbetts,  4  Cow.,  384.)  I  am  not  able  to  see  in 
this  case  that  any  legal  right  of  either  party  has  been 
taken  away  by  this  amendment,  or  by  the  construction 
given  to  it  by  the  special  term.  A  delay  of  justice  can 
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never  bo  regarded  as  a  vested  right  in  any  one.  The  act 
in  question  relates  only  to  the  remedy.  It  hastens  the 
proceeding.  It  Affects  no  right  of  the  defendant  to  set 
up  any  defence  that  existed  before.  I  think  the  court 
had  the  power,  before  the  statute  in  question,  to  have 
done  the  same  thing  in  an  order  that  this  statute  directs. 
After  the  day  when  this  new  statute  took  effect,  the  273d 
section  of  the  Code  was  made  to  read  as  we  have  above 
quoted  it.  After  that  day  it  did  not  read  otherwise.  No 
intent  is  apparent  in  its  language  that  two  systems  of 
practice  in  that  regard  should  exist. 

The  order  of  the  special  term  was  right,  and  must  be 
affirmed,  with  costs. 
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Where  a  stock  broker  receives  money  of  another  for  the  purpose  of  purchasing  spe- 
cified  stock,  and  uses  it  for  some  other  purpose,  and  not  for  the  benefit  of  the 
owner,  his  liability  to  arrest  is  not  open  to  discussion.  He  is  liable. 

JVeto  York  General  Term,  August,  1863. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  an  order  of  special  term  denying  a  motion 
of  the  defendant  to  be  discharged  from  arrest.  The  facts 
will  sufficiently  appear  in  the  opinion  of  the  court. 

By  the  court,  BRADY,  J.  In  May,  1857,  the  defendant, 
who  was  then  a  stock  broker,  was  instructed  by  the  plain- 
tiff to  purchase  for  him  thirty  shares  of  the  Delaware  and 
Hudson  canal  company  stock,  at  a  certain  price  per  share, 
and  was  put  in  funds  to  do  so  by  the  deposit  with  him  oi 
securities,  by  the  sale  of  which  he  realized  $3,799.70.  He 
neglected  to  make  the  purchase,  and  in  August  following 
the  plaintiff  having  called  upon  him  for  the  stock,  and 
VOL.  XXV.  27 
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having  discovered  that  it  had  not  been  purchased,  again 
instructed  him  to  buy,  but  to  buy  a  number  of  shares  of 
the  Pennsylvania  coal  companies  and  a  certain  number  of 
second  mortgage  bonds  of  the  Terre  Haute  and  Alton 
railroad  company.  The  defendant  also  neglected  to  make 
these  purchases,  and  excuses  himself  upon  the  assertion 
that  he  was  invested  with  discretionary  power,  and  before 
it  could  be  exercised  to  the  plaintiff's  greatest  benefit  he 
was  crushed  by  the  panic  of  1857,  and  rendered  unable 
to  meet  his  engagements.  Whether  the  instructions  in 
August  were  positive  or  not,  is  settled  by  the  affidavit  of 
Mr.  Staples.  He  was  with  the  plaintiff  when  they  were 
given,  and  was  requested  to  call  on  the  defendant  on 
behalf  of  the  plaintiff  and  obtain  from  him  the  shares  and 
bonds  last  above  mentioned,  which  he  did,  and  the  de- 
fendant failed  to  deliver  them.  The  defendant,  then,  it 
appears  received  money  as  a  stock  broker  for  a  specific 
purpose,  and  used  it  for  some  other  purpose,  and  not  for 
the  benefit  of  the  plaintiff.  His  liability  to  arrest,  under 
section  179  of  the  Code,  is  a  question  not  open  to  discus- 
sion. His  counsel  seems  to  think,  however,  that  the 
order  of  arrest  should  have  been  vacated,  even  if  the  de- 
fendant was  not  authorized  to  use  any  discretion,  or  was 
liable  to  arrest  on  the  original  transaction,  because  the 
plaintiff  accepted  interest  on  his  deposit,  and  subse- 
quently accepted  bonds  of  the  Breckenridge  coal  company 
in  payment  of  his  debt.  The  plaintiff,  however,  swears 
that  he  received  no  interest  on  the  transaction  stated, 
and  the  books  of  the  defendant  show  that  none  was  cre- 
dited. The  transaction  itself  is  one  in  which  the  plain- 
tiff might  have  been  credited  with  interest  from  May  to 
August,  inasmuch  as  the  defendant  had  held  funds  of  his 
during  that  period,  not  as  a  debtor,  but  as  a  broker,  with 
specific  instructions  which  he  was  violating.  But  the 
fact  is,  that  no  interest  was  received  or  allowed.  It  is 
equally  certain  that  the  plaintiff  did  not  accept  the  bonds 
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spoken  of  in  payment  of  his  debt.  He  did  accept  them, 
but  as  security  only,  and  they  were  inadequate.  This 
appeal  cannot  for  these  reasons  be  sustained.  The  de- 
fendant undertook  to  discharge  a  trust  and  failed  to  do 
so.  He  must  take  the  consequences. 
Order  appealed  from  affirmed. 


NEW  YORK  COMMON  PLEAS. 
AUGUST  DE  NIERTH,  Jr.  agt.  ALBERT  SIDNER. 

In  granting  orders  of  arrest  upon  information  and  belief,  this  court  baa  acted  upon 
the  rule  that  the  sources  of  the  information  must  be  set  ort  in  the  affidavit.  If 
the  information  is  derived  from  letters  or  official  documents  in  the  possession  of 
the  person  who  makes  the  affidavit,  or  which  it  is  in  his  pmctr  to  procure,  they 
should  be  presented  with  the  application,  or  copies  of  them  should  be  furnished. 

There  is  a  distinction  between  stating  the  sources  of  information,  and  setting  them 
forth  ;  and  just  this  distinction  was  fatal  to  the  affidavit  made  for  the  arrest  in 
this  case. 


York  General  Term,  August,  1863. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  an  order  of  special  term  denying  an  appli- 
cation for  an  order  of  arrest.  The  facts  are  stated  in 
the  opinion  of  the  court. 

By  the  court,  DALY,  F.  J.  The  rule  upon  which  this 
court  has  uniformly  acted  in  granting  arrests  upon  infor- 
mation and  belief  is,  that  the  sources  of  the  information 
must  be  set  out,  that  the  judge  may  see  whether  the  con- 
clusions drawn  are  warranted  by  it  or  not.  If  the  infor- 
mation is  derived  from  letters  or  official  documents  in  the 
possession  of  the  person  who  makes  the  affidavit,  or  which 
it  is  in  his  power  to  procure,  they  should  be  presented 
with  the  application,  or  copies  of  them  should  be  fur- 
nished. To  adopt  any  other  rule  would  be  to  substitute 
the  conclusion  of  the  person  who  makes  the  affidavit  for 
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that  of  the  judge.  The  person  who  makes  the  deposi- 
tion, as  in  this  case,  may  infer  from  the  information  upon 
which  he  relies,  that  the  debt  was  fraudulently  con- 
tracted, and  that  a  cause  for  arrest  exists,  but  the  judge, 
upon  perusing  the  papers  or  documents  furnishing  the  in- 
formation, may  think  otherwise.  Where,  therefore,  it  is 
in  the  power  of  the  person  asking  for  the  arrest,  to  lay  be- 
fore the  court  the  sources  upon  which  he  has  relied  for 
the  conclusion  he  has  come  to,  he  must  do  so,  as  it  is  the 
judge,  and  not  he,  who  is  to  decide  whether  a  cause  for 
arrest  exists  or  not.  The  general  rule  is  succinctly  laid 
down  by  Judge  EDMONDS,  in  Whitlock  agt.  Roth,  (5  How., 
143,)  in  these  words  :  "  So  far  as  the  facts  may  be  within 
the  knowledge  of  the  plaintiff  they  must  be  stated  posi- 
tively, but  so  far  as  they  necessarily  rest  on  information 
derived  from  others,  they  may  be  so  stated,  when  the 
sources  and  nature  of  the  information  are  particularly 
set  out,  and  a  good  reason  is  given  why  a  positive  state- 
ment of  them  cannot  be  procured."  And  again  :  "  The 
sources  of  the  information  obtained  must  be  set  forth,  so 
that  the  court  may  be  able  to  ascertain  whether  the  party 
is  right  in  entertaining  the  belief  to  which  he  deposes." 
And  to  the  same  effect,  substantially,  are  the  cases  of 
Vanderpool  agt.  Kissam,  (4  Sand.  S.  C.,  715 ;)  Crandall  agt. 
Bryan,  (15  How.,  48  ;)  Blason  agt.  Bruno,  (21  How.,  112  ;) 
Campbell  agt.  McCormick,  (1  How.,  251;)  Matter  of  Faulk- 
ner, (4  Hill,  601.)  There  is  a  distinction  between  stating 
the  sources  of  information  and,  as  Judge  EDMONDS  says, 
"  setting  them  forth,"  and  it  is  exactly  the  distinction 
which  exists  in  this  case.  The  person  who  makes  the 
affidavit  states  as  the  sources  of  his  information  a  letter 
written  by  the  plaintiff,  another  written  by  the  defend- 
ant, and  an  official  notarial  act  drawn  up  at  Elberfield,  in 
Prussia,  according  to  law,  and  certified  by  the  consular 
agent  of  the  United  States  at  Bremen  ;  and  from  these 
documents,  inspected  only  by  himself,  he  draws  the  con- 
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elusion  and  swears  to  his  belief  that  the  defendant  bor- 
rowed a  certain  sum  of  money  from  the  plaintiff,  at  Elber- 
feld,  in  Prussia,  with  an  intent  not  to  pay  it  back  again, 
but  to  defraud  the  plaintiff  of  it,  and  shortly  thereafter 
secretly  and  stealthily  left  his  place  of  residence  and 
business  at  Rotingen,  in  Germany,  without  disclosing  to 
any  one  whether  he  intended  to  go  or  had  gone.  It  was 
impossible  for  the  judge  to  determine  whether  these  docu- 
ments warranted  such  a  conclusion  or  not,  unless  he  knew 
what  they  contained.  The  contents  of  some  of  them  are 
stated,  or  rather  the  deponent's  conclusion  as  to  their 
contents,  and  they  are  limited  to  two  facts  :  that  the  no- 
tarial act  referred  to  duly  established  the  defendant's 
indebtedness  to  the  plaintiff,  and  that,  in  the  letter  writ- 
ten by  the  defendant  to  a  friend,  he  wrote  that  when  the 
letter  would  be  received  he  would  be  floating  upon 
the  ocean,  bound  to  Australia,  whither  he  intended  to 
migrate  ;  which  two  facts  are  not  of  themselves  sufficient 
to  warrant  the  conclusion  that  the  debt  was  fraudulently 
contracted  ;  and  yet  beyond  this  nothing  is  stated  as  to 
the  contents  of  the  papers  which  constitute  the  sole  source 
of  the  deponent's  information.  It  is  presumable,  from  the 
affidavit,  that  the  person  who  made  it  has  perused  the 
documents  upon  which  his  affidavit  is  based.  If  they  are 
not  in  his  possession,  or  if  it  was  out  of  his  power  to  pro- 
duce them,  or  furnish  copies  of  them  to  the  judge  when 
the  application  was  made  for  the  arrest,  he  should  have 
so  stated.  Unless  some  such  excuse  is  given,  the  familiar 
rule  of  evidence  is  applicable,  that  a  person  shall  not  be 
allowed  to  resort  to  inferior  evidence  when  he  has  it  in 
his  power  to  produce  evidence  affording  greater  certainty 
as  to  the  fact  in  question.  As  the  affidavit  was  defective 
upon  this  ground,  it  will  not  be  necessary  to  examine  the 
additional  ground  upon  which  the  judge  below  regarded 
it  as  insufficient. 

The  order  made  at  the  special  term  should  be  affirmed. 
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SUPREME  COURT. 

DAVID  TERRY  agt.  ROBERT  G.  BONESTEEL,  SAMUEL  M. 
CHEESMAN  and  JAMES  VAN  ETTEN. 

Where  the  evidence  at  the  circuit  on  questions  of  fact ,  necessary  to  sustain  the 
plaintiff's  cause  of  action,  is  equivocal,  and  the  judge,  without  being  requested 
by  the  plaintiff  to  submit  the  cause  to  the  jury,  orders  a  nonsuit,  to  which  the 
plaintiff  takes  an  exception,  the  general  term  on  appeal  cannot  review  the  deci- 
sion upon  the  questions  of  fact,  as  no  exceptions  have  been  taken  to  such  decision ; 
consequently  the  nonsuit,  being  the  application  of  the  law  to  proved  or  ascer- 
tained/acts, cannot  be  disturbed. 

Albany  General  Term,  December,  1862. 

HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 

MOTION  for  a  new  trial  on  part  of  plaintiff,  on  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  the 
general  term,  in  an  action  tried  at  the  Ulster  circuit  in 
January,  1862. 

This  action  was  brought  to  recover  $230  and  interest, 
being  the  balance  claimed  to  be  due  for  one  year's  rent 
of  premises  situate  at  Kingston  Point,  in  the  town  of 
Kingston,  Ulster  county. 

In  the  fall  of  1858,  the  defendant  R.  G.  Bonesteel,  with 
one  of  the  other  defendants,  called  upon  the  plaintiff  and 
wanted  a  lease  from  him  with  the  privilege  of  buying  his 
Kingston  Point  property,  a  dock  lot  and  a  barn  lot.  They 
agreed  upon  the  terms — lease  to  be  for  five  years — $300 
a  year  rent,  payable  quarterly,  with  privilege  of  buying 
for  $5,000.  If  not  bought  within  five  years,  rent  to  be 
the  same  for  five  years  more,  and  lessees  to  have  the  pri- 
vilege of  buying  within  the  second  five  years  at  $6,000. 

"Within  a  few  days  they  met  at  the  office  of  George  EL 
Sharp,  Esq.,  in  Kingston ;  stated  to  him  the  contract,  of 
which  he  made  a  memorandum,  and  employed  him  to  draw 
a  lease  in  conformity  thereto  ;  and  the  lease  was  directed 
to  be  drawn  in  the  name  of  the  three  defendants  as  lessees. 
The  defendants,  being  in  a  hurry  to  get  off  to  New  York, 
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left  it  with  Mr.  Sharp  to  draw  the  lease,  and  the  parties, 
were  to  meet  at  some  time  afterwards  to  sign  it.  Before 
leaving,  the  defendants  gave  the  plaintiff  a  check,  in- 
tended for  one  quarter's  rent.  The  figures  in  the  check 
were  $75,  but  the  writing  was  only  seventy  dollars,  and 
therefore  only  seventy  dollars  was  collected  upon  it.  The 
lease  was  drawn  by  Mr.  Sharp,  but  never  executed  by  the 
parties,  and  the  contract  was  never  completed. 

At  the  time  of  the  agreement,  Newcomb  S.  Cooper  was 
living  upon  the  property,  under  Mr.  Terry.  His  possession 
was  spoken  of  by  plaintiff  to  defendants  in  Mr.  Sharp's 
office.  The  defendant  Bonesteel  replied  :  "  Let  him  re- 
main there,  probably  we  will  want  him  there."  At  ano- 
ther time,  in  a  conversation  at  the  brick  yard  between 
the  plaintiff  and  Bonesteel,  Bonesteel  told  the  plaintiff 
that  he  need  not  get  the  tenant  out,  for  they  might  want 
him  for  some  use  for  keeping  boarders. 

On  the  22d  of  April,  1859,  Bonesteel  sent  a  letter  to 
Mr.  Cooper,  the  tenant,  giving  him  instructions  about 
leaving,  and  stating  that  they  would  consider  the  pro- 
perty as  theirs  after  the  first  day  of  May  (then)  next. 

The  defendants  had  the  property  surveyed  and  mea- 
sured out  by  themselves  and  their  surveyors,  and  made 
proposition  to  a  man  to  build  a  dock  on  it  and  grade  it. 

In  the  fall  of  1859,  Bonesteel  called  upon  the  plaintiff 
to  see  the  deeds,  and  in  reference  to  the  size  of  the  lots. 
They  talked  of  using  one-half  the  street  in  connection 
with  the  property ;  apologized  for  not  having  paid  the 
rent  past  due,  and  promised  to  pay  in  a  few  days— either 
pay  the  money  or  send  a  check. 

Th«  defendants  moved  for  a  nonsuit  on  grounds  spe- 
cified in  the  case,  which  was  granted  by  the  justice,  and 
the  plaintiff  excepted. 

M.  SCHOONMAKER,  for  plaintiff,  appellant. 

T.  R.  WESTBROOK,  for  defendants,  respondents. 
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.  By  the  court,  HOGEBOOM,  Justice.  To  entitle  the  plain- 
tiff to  recover,  he  was  bound  to  show  a  hiring  of  the  pre- 
mises or  an  actual  occupancy.  He  gave  evidence  tend- 
ing, as  he  claimed,  to  show  both  of  these  facts.  The  evi- 
dence of  occupany  is  slight  and  inconclusive,  tending 
quite  as  much  to  show  an  intended  or  expected,  as  an 
actual  occupancy  of  the  premises.  And  so  of  the  hiring 
or  renting  of  the  premises.  A  certain  sum  was  paid,  in- 
tended as  rent.  But  it  is  at  least  quite  as  probable  that 
it  was  designed  as  a  quarter's  rent  upon  the  five  years' 
lease,  expected  to  be  executed,  as  that  it  was  a  quarter's 
rent  upon  a  year's  hiring  of  the  premises.  Conceding 
that  the  payment  of  a  quarter's  rent  would,  unexplained, 
import  an  agreement  to  rent  the  premises  for  a  year,  such 
is  not  the  necessary  and  inevitable,  and,  I  think,  not  the 
reasonable  inference,  when  we  are  informed  by  the  evi- 
dence that  the  parties  had  been  treating  for  a  five  years' 
lease,  at  an  annual  rate  payable  quarterly,  which  would 
correspond  with  the  sum  paid.  If  intended  to  be  applied 
upon  the  latter  lease,  no  more  became  due,  as  the  lease 
or  contract  was  never  completed.  Taking,  then,  the  view 
of  the  case  most  favorable  to  the  plaintiff,  it  was  equi- 
vocal whether  the  money  was  paid  upon  a  year's  hiring 
or  upon  an  anticipated  five  years'  lease.  Both  questions, 
the  question  of  actual  hiring  and  of  actual  occupancy, 
were  questions  of  fact,  upon  which  the  judge  or  the  jury, 
passing  upon  the  same,  might,  without  violence  to  the 
evidence,  have  come  to  a  conclusion  unfavorable  to  the 
plaintiff.  -The  plaintiff  might,  perhaps,  have  properly 
asked  to  have  those  questions  submitted  to  a  jury,  but  he 
did  not,  and  it  was  not  therefore  error  in  the  court  to 
omit  submitting  them  to  the  jury.  (Bidwell  agt.  Lament, 
17  How.,  357.)  The  judge  was  necessarily,  therefore, 
obliged  to  decide  them  himself;  and  he  probably  decided 
them  adversely  to  the  plaintiff.  His  decision  on  such 
question  of  fact  has  not  been  excepted  to,  nor  sought  to 
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be  reviewed.  We  have  only  his  decision  on  the  motion 
for  a  nonsuit,  which,  so  far  as  the  questions  of  law  are 
concerned,  is  the  application  of  the  law  to  proved  or  as- 
certained facts.  (See  case,  before  cited.)  If  such  facts 
were  adverse  to  the  plaintiff  on  the  points  above  referred 
to,  his  decision  on  the  question  of  law  thence  arising  was 
unquestionably  correct,  and  the  exception  therefore  must 
fail. 

The  motion  for  a  new  trial  on  exceptions  must  be  de- 
nied, and  there  must  be  judgment  for  the  defendants. 


NEW  YORK  COMMON  PLEAS. 

CLAUDIUS  L.  MONELL  and  AMMIEL  J.  WILLARD  agt.  JESSE 
A.  MARSHALL. 

On  a  question  qf  fact,  where  on  the  trial  before  a  referee  the  witnesses  contradict 
each  other  upon  several  material  points,  no  other  course  can  be  punned  than  to 
hold  that  the  conclusion  of  the  referee,  in  whose  presence  the  witnesses  were  exa- 
mined, isjinal. 

JVew  York  General  Term,  August,  1863. 
DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  a  judgment  entered  in  favor  of  the  plain- 
tiffs on  a  report  of  a  referee. 

By  the  court,  DALY,  F.  J.  There  was  but  a  single 
point  in  this  case,  and  that  was  a  question  of  fact — 
whether  the  defendant  employed  Willard  and  Anderson 
to  prosecute  Mrs.  Smith's  claim  to  the  surplus  moneys. 
It  was  a  question  in  respect  to  which  the  testimony  was 
conflicting.  The  witnesses  contradicted  each  other  upon 
several  material  points,  and  where  such  is  the  case  no 
other  course  can  be  pursued  than  to  hold  that  the  con- 
clusion of  the  referee,  in  whose  presence  the  witnesses 
were  examined,  is  final.  The  referee,  however,  has  set 
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forth  the  reasons  which  led  him  to  find  that  Willard  and 
Anderson  acted  for  the  defendant  in  the  prosecution  of 
the  claim  of  Mrs.  Smith  for  the  surplus  moneys,  and  after 
a  careful  examination  of  the  evidence  I  am  inclined  to 
think  that  the  conclusion  he  came  to  was  a  correct  one. 
Setting  aside  altogether  every  portion  of  the  testimony 
where  Anderson  and  Monell  are  in  conflict  with  Smith 
and  the  defendant,  and  relying  only  upon  the  facts  which 
are  undisputed,  they  are  sufficient  to  sustain  the  finding 
of  the  referee.  Before  the  decision  of  the  general  term 
of  the  supreme  court,  the  claim  to  the  whole  surplus  was 
transferred  by  the  order  of  Smith  and  wife  to  the  de- 
fendant, and  after  the  decision  of  the  general  term  was 
affirmed  by  the  court  of  appeals,  and  Monell  was  about 
to  draw  the  money  from  the  county  treasurer,  which 
would  have  enabled  the  plaintiffs  to  retain  out  of  it  the 
amount  to  which  they  were  entitled  for  their  services, 
the  defendant  interposed  and  induced  the  county  trea- 
surer to  pay  it  over  to  him,  saying  he  would  take  the 
responsibility.  This  was  exercising  all  the  right  and 
authority  of  an  owner.  From  the  commencement  of  the 
controversy  respecting  the  surplus  until  it  finally  passed 
into  his  hands,  there  has  been,  on  the  part  of  the  defend- 
ant, that  active  interference,  supervision  and  control  over 
the  whole  matter  which  warrant  the  conclusion  that  the 
relation  subsisting  between  him  and  the  attorneys  who 
carried  on  the  litigation,  was  that  of  attorney  and  client. 
The  practical  effect  of  holding  otherwise  would  be  to 
deprive  the  plaintiffs  of  their  claim.  Smith,  who,  it  is 
insisted,  employed  them,  is  insolvent.  The  defendant 
now  holds  in  his  hands  an  amount  more  than  sufficient  to 
pay  them,  which,  according  to  his  own  statement,  he  in- 
tends to  pay  over  to  Mrs.  Smith,  to  enable  her  to  pur- 
chase a  piece  of  property.  The  value  of  the  plaintiffs' 
services  was  admitted.  They  have  received  but  $69  from 
the  defendant,  and  $112  deposited  by  Downing  as  secu- 
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rity  for  the  interest  of  the  surplus  money,  which  was 
granted  to  them  by  the  court  as  an  allowance  in  addition 
to  their  costs.  The  money  received  upon  the  judgment 
transferred  to  them  by  Smith  was  but  $90,  and  it  was 
shown  by  Willard,  and  not  contradicted  by  Smith,  that 
they  had  rendered  other  legal  services  for  him  for  which 
the  $90  would  be  but  a  very  inadequate  compensation. 
The  report  of  the  referee  should  be  affirmed. 


NEW  YORK  COMMON  PLEAS. 
WILLIAM  H.  ARNOUX  agt.  J.  SMITH  HOMANS,  Jr. 

Equity  will  not  compel  a  specific  performance,  where  the  parties  have  afterwards 
agreed  to  rescind  the  contract.  And  where  the  evidence  upon  that  point  is  con- 
flicting, the  finding  of  the  judge  at  the  trial  is  conclusive,  and  cannot  be  reversed. 

JVeto  York  General  Term,  August,  1863. 

DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plain- 
tiff for  the  recovery  of  an  amount  of  money  paid  to  de- 
fendant by  plaintiff,  oh  a  contract  for  the  conveyance  of 
real  estate,  upon  finding  that  the  contract  had  been  re- 
scinded by  the  parties,  and  adjudging  that  a  specific  per- 
formance of  the  contract  could  not  be  ordered. 

By  the  court,  DALY,  F.  J.  The  question  whether  the 
parties  agreed  to  rescind  the  contract  was  a  question  of 
fact,  and  as  the  evidence  upon  that  point  was  conflicting, 
the  finding  of  the  judge  at  the  trial  is  conclusive,  and 
cannot  be  reversed. 

On  the  day  fixed  for  performance  the  defendant  was 
unable  to  convey,  as  there  was  an  existing  incumbrance 
upon  the  property,  the  plaintiff  being  ready  and  willing 
to  perform  on  his  part.  As  this  was  a  breach  of  the  cove- 
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nant  to  perform,  it  was  competent  for  the  parties,  after 
that  had  taken  place,  to  agree  by  parol  to  rescind  the 
written  contract.  (Goss  agt.  Lord  Nugent,  5  B.  fy  Jld.,  65  ; 
Delacroix  agt.  Bulkley,  13  Wend.,  71  ;  Fries  agt.  Ryder,  24 
JV.  F  R.,  367  ;  Benedict  agt.  Lynch,  1  John.  C.  C.,  370.) 
The  consideration  to  the  defendant  was  his  release  from 
a  covenant  which  he  was  then  unable  to  perform,  and  the 
consideration  moving  from  him  to  the  plaintiff  was  the 
implied  agreement  to  return  to  the  plaintiff  the  sum  he 
had  paid  as  a  part  of  the  purchase  money.  The  defend- 
ant said  that  he  wished  to  give  up  the  contract ;  that  he 
would  rather  not  give  the  deed  than  get  a  release  of  the 
mortgage.  The  plaintiff  answered  that  as  his  brother 
was  to  advance  the  money  he  wished  to  see  him  before 
deciding.  The  parties  then  separated.  The  plaintiff  saw 
his  brother  that  day,  and  a  day  or  two  after  sent  a  letter 
to  the  defendant.  This  letter,  though  given  in  evidence, 
is  not  inserted  in  the  case  ;  but  we  must  assume,  in  con- 
sonance with  the  judge's  finding,  that  it  was  an  assent  to 
the  defendant's  proposal,  as  it  contained  a  request  for 
the  repayment  of  the  $300  and  the  interest  upon  it.  The 
plaintiff  having  given  his  assent,  the  present  agreement 
to  rescind  the  written  contract  became  binding  upon  both 
parties.  The  defendant  was  then  bound  to  return  the 
money  he  had  received,  and  he  could  not,  by  his  tender 
of  a  deed  and  a  release  of  a  mortgage  some  ten  days  after- 
wards, compel  the  plaintiff  to  take  the  property  and  per- 
form the  conditions  of  the  rescinded  written  contract. 
(Fries  agt.  Ryder,  24  JV.  F.,  367.) 

It  is  urged  that  though  the  defendant  made  default 
upon  the  day  fixed  for  performance,  he  became  able  to 
and  offered  to  perform  within  a  reasonable  time  after- 
wards ;  and  as  courts  of  equity  relieve  in  such  cases  and 
compel  a  specific  performance,  the  defendant  should  have 
the  benefit  of  that  equitable  rule  here,  and  not  be  com- 
pelled to  repay  the  $300  to  the  plaintiff.  The  short 
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answer  to  this  suggestion  is,  that  equity  would  not  compel 
a  specific  performance  where  the  parties  have  afterwards 
agreed  to  rescind  the  contract. 
*    The  judgment  should  be  affirmed. 


NEW  YORK  SUPERIOR  COURT. 
BYLANDT  agt.  COMSTOCK. 

Where  a  judgment  debtor  is  imprisoned  on  execution  against  his  person,  he  is  not 
entitled  to  his  discharge  from  imprisonment  under  the  Revised  Statutes,  (2  R. 
S.,  31,)  where  he  is  at  large  on  the  limits.* 

By  the  court  omitting  to  adjourn  the  proceedings  from  the  time  noticed  for  the 
application,  that  is,  a  failure  to  hare  a  day  assigned  during  the  same  term  in 
which  the  application  was  made,  when  it  would  hear  the  applicant,  the  proceed- 
ings were  discontinued — the  court  lost  jurisdiction  in  the  matter. 

New  York  Special  Term,  September,  1863. 

THIS  was  an  application  on  behalf  of  the  defendant  to 
be  dischargedJrom  imprisonment  as  an  imprisoned  debtor. 
The  records  show  that  the  cause  of  action  upon  which 
the  plaintiff  recovered  judgment  was  somewhat  novel.  It 
was  technically  called  "  malicious  trespass."  The  de- 
fendant sought  to  collect  a  milk  bill.  The  plaintiff  ten- 
dered him  all,  and  even  more  than  he  believed  to  be  due  ; 

•NoT«. — The  case  of  Peters  agt.  Henry,  (6  John.,  121,)  was  an  action  of  debt 
against  the  sheriff  for  the  escape  of  a  judgment  debtor  from  the  jail  liberties. 
The  defence  was,  a  voluntary  return  of  the  prisoner  to  the  jail  liberties  before 
suit  brought.  To  which  it  was  replied,  that  the  voluntary  return  of  the  pri- 
soner within  the  limits  did  not  purge  the  escape ;  that  to  entitle  the  defendant  to  a 
verdict,  he  should  have  proved  that  the  jiri.-niiiT  returned  within  the  walls  of  the 
prison.  In  delivering  the  opinion  of  the  court,  SFXNCBR,  J.,  said:  "  It  has  been 
frequently  decided  in  this  court,  since  the  statute  allowing  gaol  liberties,  that  the 
sheriff  may  let  a  prisoner  in  execution  go  within  the  liberties  without  taking  a  bond, 
which  is  for  his  indemnity ;  and  this  opinion  is  supported  by  the  case  of  Bonafou* 
agt.  H'a/A-er,  (2  Term  R.,  26.)  As  HURST,  J.,  says,  in  that  case,  that  the  sta- 
tute, 8  and  9  H'ro.,  establishing  the  rules,  makes  them  '  to  all  intents  and  purpose* 
the  same  as  the  walls  of  the  prison.'  If  so,  then  the  prisoners  in  execution  art 
vithin  the  prison,  \chilst  on  the  limits." — RXP. 
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he  demanded  a  still  greater  sum,  and  would  not  receive 
what  was  offered.  On  several  occasions,  but  particularly 
on  New  Year's  day,  the  defendant  spent  about  three  hours 
in  front  of  the  plaintiff's  door,  with  his  wagon,  occasion- 
ally ascending  the  steps,  and  speaking  of  the  plaintiff 
(who  is  a  young  lady)  to  her  callers  as  they  came  and 
went,  in  most  offensive  language.  Although  somewhat 
mortified,  the  plaintiff  was  resolute,  and  sought  redress 
in  court  for  the  defendant's  trespasses.  Judge  ROBERTSON 
granted  the  original  order  of  arrest,  holding  the  defend- 
ant to  bail  in  $1,500. 

The  sheriff's  jury  rendered  a  verdict  for  $500  and  costs. 
Execution  was  issued  against  defendant's  property  and 
subsequently  against  his  person,  upon  which  he  gave  bail 
for  the  limits. 

Defendant  now  petitions  for  his  discharge  under  article 
6  of  the  Revised  Statutes.  A  similar  application  was 
dismissed  for  some  defect  in  the  papers. 

In  the  present  application  defendant  and  his  counsel 
failed  to  appear  at  the  adjourned  day,  and  the  proceed- 
ings were  dismissed  with  leave  to  come  in  upon  terms. 
Deeming  this  order  unsatisfactory,  defendant  moved  to 
open  the  default  on  the  ground  that  the  rioters  had  ob- 
structed the  usual  facilities  for  reaching  the  court. 

Objection  was  made  by  plaintiff's  counsel,  that  defend- 
ant wras  out  of  court,  and  that  defendant,  being  upon  the 
limits,  and  not  in  close  custody,  was  not  entitled  to  his 
discharge  under  the  Revised  Statutes,  although  the  prac- 
tice has  been  to  the  contrary  in  some  of  the  courts. 

W.  S.  PINCKNEY,  for  defendant. 
HORATIO  F.  AVERILL,  for  plaintiff. 

ROBERTSON,  Justice.  There  are  two  questions  in  this 
case  :  First,  whether  the  court  has  jurisdiction  to  grant 
a  discharge  where  the  debtor  is  at  large  upon  the  limits ; 
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and,  secondly,  whether  the  court  has  lost  jurisdiction  by 
the  omission  to  adjourn  the  proceedings  from  the  time 
noticed  for  the  application. 

In  regard  to  the  first  question,  the  term  used  in  the 
statute  is  "  imprisoned,"  and  the  discharge  is  from  "  im- 
prisonment." (2  R.  S.,  31,  ^  1.)  The  sixth  section  pro- 
.vides  that  the  court  where  the  application  is  made  shall 
"  order  the  applicant  to  be  brought  before  it"  on  a  day 
to  be  assigned,  and  on, such  other  days  as  it  may  appoint 
during  the  same  term.  (Id.,  32,  §  6.) 

The  sheriff  is  required  to  discharge  the  debtor,  on  the 
order  of  the  court.  (Id.,  33,  §  11.)  The  assignees  are 
required,  out  of  the  property  assigned,  to  pay  "  the  jail 
fees  on  the  imprisonment  and  discharge."  In  the  same 
statute,  if  a  person  "  charged  in  execution"  has  not 
applied  for  three  months  to  be  discharged,  the  creditors 
may  apply  to  compel  an  assignment. 

These  various  provisions  seem  to  point  out  a  party  in 
close  custody,  particularly  that  which  relates  to  the  di- 
rection to  bring  the  party  before  the  court,  and  do  not 
seem  to  be  intended  to  relieve  a  party  having  the  privi- 
lege of  going  at  large  over  the  whole  island  of  New  York. 
For  such  cases  the  previous  article  to  relieve  insolvent 
debtors  from  imprisonment  furnishes  sufficient  relief. 

The  other  question  of  a  loss  of  jurisdiction  I  think  is 
still  more  clear.  Proceedings  upon  the  return  of  an  exe- 
cution unsatisfied  are  analogous  in  regard  to  jurisdiction, 
and  the  failure  to  adjourn  the  same  regularly  in  that  case 
has  been  held  to  amount  to  a  discontinuance.  (Squire  agt. 
Young,  1  Bosw.,  690.)  In  cases  like  the  present,  the  court 
is  required  to  assign  the  days  during  the  same  term  in 
which  the  application  is  made  when  it  will  hear  the  ap- 
plicant. It  is  also  authorized  to  adjourn  the  proceedings 
to  the  next  term,  on  the  application  of  a  creditor,  and 
then  all  objections  to  form  must  bo  waived,  (^  8,)  but  not 
beyond  that  time.  (2  R.  S.,  32,  §  7.)  These  specific  di- 
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rections  are  evidently  intended  to  deprive  the  court  of 
all  discretion  as  to  the  time  of  adjournment.  It  must  fix 
the  time  of  hearing  while  it  has  jurisdiction,  at  least 
until  the  court  have  ordered  an  assignment.  I  think  the 
failure  to  have  a  day  assigned  at  the  adjourned  day  dis- 
continued the  proceedings,  and  I  have  no  jurisdiction  to 
make  any  order.  The  excuse  assigned  also  for  not  at- 
tending at  the  adjourned  day  to  adjourn  the  case  further, 
does  not  seem  to  me  sufficient.  The  applicant  had  a 
counsel  who  could  as  easily  have  reached  the  court-house 
as  any  other  party.  A  distance  of  four  miles  even,  which 
is  more  than  the  actual  distance  of  the  residence  of  the 
party  from  the  court,  is  hardly  sufficient  to  prevent  any 
one  who  desired  it  from  getting  there,  even  without  the 
usual  conveyances.  If  I  had  the  power,  I  do  not  think  I 
ought  to  interfere.  There  is  no  great  hardship  or  delay 
in  requiring  the  party  to  renew  his  application,  as  the 
notice  required  is  but  for  fourteen  days. 
The  motion  must  be  denied. 


SUPREME  COURT. 
A.  A.  C.  agt.  T.  C. 

In  an  action  between  husband  and  wife  for  divorce  for  adultery,  one  of  them  can- 
not be  a  witness  against  the  other. 

Whatever  construction,  in  other  respects,  may  be  given  to  §  399  of  the  Code,  it 
does  not  affect  the  common  law  rule  that  husband  and  wife  cannot  be  witnesses 
against  each  other. 

Monroe  Special  Term,  December,  1862. 
MOTION  by  plaintiff,  ex  parte,  for  judgment  of  divorce 
for  adultery. 

T.  W.  COLLINS,  attorney  for  plaintiff. 
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JAMES  C.  SMITH,  Justice.  It  appears  by  the  report  of 
tbe  referee,  on  which  this  motion  is  based,  that  the  de- 
fendant did  not  appear  before  him  ;  that  the  plaintiff  was 
sworn  and  examined  as  a  witness  in  her  own  behalf,  and 
that  she  testified  to  the  marriage  of  the  parties,  their 
residence  and  cohabitation,  and  also  in  respect  to  the 
adultery  charged  in  the  complaint,  and  to  the  fact  that 
she  had  not  cohabited  with  the  defendant  since  she  dis- 
covered the  circumstances  from  which  she  inferred  his 
guilt. 

I  do  not  think  the  plaintiff  is  a  competent  witness  to 
establish  any  of  the  essential  facts  in  this  action  against 
her  husband.  If  competent,  it  can  only  be  by  virtue  of 
section  399  of  the  Code,  which  permits  a  party  to  be  exa- 
mined as  a  witness  in  his  own  behalf.  Whatever  con- 
struction, in  other  respects,  may  be  given  to  that  section 
as  amended  at  the  last  session  of  the  legislature,  (Laws 
1862,  p.  858,  ^31,)  it  is  enough  for  the  present  case  to 
say,  that  it  does  not  affect  the  common  law  rule  that  hus- 
band and  wife  cannot  be  witnesses  against  each  other. 
Before  the  amendment  referred  to,  the  section  above 
cited,  so  far  as  it  bore  upon  the  question  now  under  con- 
sideration, was  as  follows  :  "  A  party  *  *  may  be 
examined  as  a  witness  on  his  own  behalf,  *  *  except 
that  neither  husband  nor  wife  shall  be  required  to  dis- 
close any  communication  made  by  the  one  to  the  other." 
This  excepting  clause,  which  is  struck  out  by  the  amend- 
ment of  the  last  session,  was  adopted  in  1860  ;  and  while 
it  was  in  force  it  was  claimed  with  much  plausibility,  and 
was  sometimes  held  at  the  circuit,  that  the  legislature 
had  thereby  removed  in  all  cases  the  common  law  disa- 
bility growing  out  of  the  marriage  relation,  with  the  ex- 
ception therein  expressed.  This  view  was  sustained,  in 
part,  at  general  term,  it  having  been  held,  both  in  the 
seventh  and  eighth  districts,  in  cases  not  reported,  that 
under  the  amendment  of  1860  a  husband  or  wife,  offered 
VOL.  XXV.  28 
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as  a  witness  for  or  against  the  other,  was  competent,  if 
a  party  to  the  record,  but  not  otherwise.  It  is  possible 
that  those  rulings  would  have  authorized  the  examina- 
tion of  the  plaintiff  in  this  case  as  a  witness  in  her  own 
behalf  and  against  her  husband,  if  the  statute  of  which 
they  were  expositions  had  remained  unchanged  ;  but  it  is 
not  necessary  to  pass  upon  that  point,  as  the  decisions 
referred  to,  if  I  understand  them  correctly,  were  based 
solely  on  the  excepting  clause  adopted  in  1860,  and  of 
course  have  no  application  to  cases  arising  since  its  repeal. 
By  that  repeal,  §  399  was  restored  substantially  to  the 
form  given  to  it  by  the  amendment  of  1857,  so  far  as  the 
question  under  consideration  is  concerned,  the  interme- 
diate amendments  having  no  bearing  upon  that  question. 
Under  the  section  as  amended  in  1857  several  decisions 
were  made  which  I  think  control  this  case. 

In  Gale  agt.  Gale,  (MS.,)  which  was  an  action  for  a  lim- 
ited divorce,  the  plaintiff  on  the  trial  offered  herself  as 
a  witness  in  her  own  behalf,  and  against  her  husband. 
She  was  rejected  as  incompetent,  and  on  appeal  the  gen- 
eral term  in  the  seventh  district  sustained  the  decision 
on  the  ground  that  the  amendment  of  1857  only  removed 
the  disqualification  of  being  a  party,  and  consequently  all 
other  grounds  of  incompetency  remained. 

Smith  agt.  Smith  (15  How.  Pr.  R.,  165)  is  on  all  fours 
with  the  case  in  hand. 

The  case  of  Marsh  agt.  Potter  (30  Barb.,  506)  adjudges 
nothing  in  conflict  with  the  authorities  above  cited.  The 
only  point  decided  in  that  case  is,  that  under  section  399, 
as  amended  in  1857,  husband  and  wife,  when  co-plaintiff's 
or  co-defendants,  were  competent  witnesses  in  their  own 
behalf,  and  also  for  each  other ;  but  in  actions  between 
one  of  them  and  a  third  person,  the  one  was  not  a  compe- 
tent witness  for  or  against  the  other.  JAMES,  J.,  who  de- 
livered the  opinion  of  the  majority  of  the  court,  adverted 
to  the  case  of  Gale  agt.  Gale,  (sup.,)  and  said  of  it :  "  This 
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decision  can  be  sustained  if  the  question  of  public  policy 
is  retained  as  a  ground  of  exclusion  where  the  wife  is 
ollurud  as  a  witness  against  the  husband." 

The  only  other  person  examined  as  a  witness  before 
the  referee,  in  this  case,  was  a  daughter  of  the  plaintiff 
by  a  former  marriage.  The  testimony  of  this  witness, 
and  indeed  of  both  witnesses,  comes  far  short  of  estab- 
lishing the  allegation  of  adultery.  The  circumstances 
proved  at  most  create  but  a  suspicion  of  the  defendant's 
guilt  ;  they  do  not  "  lead  to  it,  by  fair  inference,  as  a 
necessary  conclusion'  when  considered  with  the  guarded 
discretion  of  a  reasonable  man,  but  are  capable  of  an  in- 
terpretation consistent  with  the  defendant's  innocence." 
The  testimony,  therefore,  does  not  warrant  the  judgment 
asked  for.  (Ferguson  agt.  Ferguson,  3  Sand.,  307.) 

The  plaintiff  may  have  an  order  recommitting  the  re- 
port to  the  referee,  to  take  further  proofs  and  report  to 
the  court. 


SUPREME  COURT. 
WILLIAM  SISSON  agt.  EDMUND  W.  LAWRENCE  and  others. 

A  county  judge  has  power  to  grant  an  order,  ex  parte,  to  extend  time  to  answer 

thirty  days 
Such  an  order  is  not  a  stay  of  proceedings  of  the  plaintiff  for  a  longer  time  than 

twenty  days,  and  therefore  requiring  notice  under  the  provisions  of  sub.  6,  §  401 

of  the  Code. 

Monroe  Special  Term,  December,  1862. 
MOTION  by  the  defendant   to  set  aside  judgment  for 
irregularity. 

WM.  CLARK,  for  defendant. 
D.  H.  DEVOE,  for  plaintiff". 


436  NEW  YORK  PRACTICE  REPORTS. 


Sisson  agt.  Lawrence. 


JAMES  C.  SMITH.  Justice.  I  think  that  the  order  of  the 
county  judge,  extending  the  time  to  answer  thirty  days, 
although  ex  parte,  was  valid,  and  that  the  judgment  which 
the  plaintiff  took  by  default  for  want  of  an  answer,  after 
he  had  been  duly  served  with  the  order,  and  before  the 
time  granted  thereby  had  expired,  is  for  that  reason  irre- 
gular, and  should  be  set  aside.  The  county  judge  had 
power  to  make  the  order  under  section  405  of  the  Code 
of 'Procedure. 

It  is  claimed,  however,  by  the  plaintiff,  that  the  order 
had  the  effect  to  stay  his  proceedings,  and  that  it  is  there- 
fore within  section  401,  subdivision  6,  which  provides 
that  no  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court, 
except  upon  notice. 

But  this  position  seems  to  me  untenable.  An  order 
extending  the  time  to  answer  is  not  an  order  staying  pro- 
ceedings. It  does  not  obstruct  the  plaintiff's  path,  ex- 
cept to  prevent  his  taking  steps  against  the  defendant,  as 
in  default  for  want  of  an  answer.  In  all  other  respects 
he  is  at  full  liberty  to  proceed  as  if  the  order  had  not 
been  made.  Thus,  he  may  examine  witnesses  condition- 
ally, or  avail  himself  of  the  important  "  provisional  reme- 
dies" prescribed  by  the  Code.  The  order  enlarging  time 
is  made  for  the  sole  purpose  of  securing  to  the  applicant 
a  reasonable  opportunity  of  doing  some  act  in  the  suit 
permitted  by  the  established  practice,  ancl  which,  by 
reason  of  some  extraordinary  circumstance,  he  has  not 
been  able  to  perform  within  the  usual  time  allowed  for 
that  purpose.  As  all  the  facts  and  circumstances  which 
are  to  be  considered  upon  an  application  for  an  order  of 
that  nature,  relate  exclusively  to  the  ability  of  the  appli- 
cant to  perform  the  act  within  the  time  prescribed  by 
law  or  the  rules  of  court,  the  legislature  have  not  re- 
quired notice  to  be  given  of  the  application,  and  have 
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left  it  to  the  judge  in  each  case  to  determine  in  his  dis- 
cretion how  far  the  time  shall  be  extended. 

But  an  order  staying  proceedings  has  reference  solely 
to  the  proceedings  of  the  applicant's  adversary.  It  is 
based  upon  the  idea  that  it  would  be  unconscientious  to 
allow  him  to  proceed,  and  it  binds  him  so  that  he  cannot 
stir.  The  manifest  reasons  which  induced  the  legislature 
to  limit  the  time  during  which  an  order  so  stringent  shall 
be  effectual,  when  made  by  a  judge  out  of  court,  without 
notice,  have  no  application  to  an  order  extending  time. 

To  hold  that  the  county  judge  had  not  power  to  make 
the  order  in  question,  simply  because  it  incidentally 
stayed  the  plaintiff  from  proceeding  to  judgment,  would 
be  a  virtual  repeal  of  section  405,  as  it  is  difficult  to  con- 
ceive of  an  order  enlarging  the  time  of  one  party  which 
does  not  incidentally  delay  the  proceedings  of  the  oppo- 
site party  in  some  particular.  If  it  be  urged  that  the 
discretionary  power  given  by  section  405  is  peculiarly 
liable  to  abuse,  the  obvious  answer  is,  that  considerations 
of  that  nature  should  be  addressed  to  the  legislature 
and  not  to  the  courts. 

The  conclusion  to  which  these  views  lead  is  supported 
by  the  case  of  Wilcock  agt.  Curtis,  (1  Code  R.,  96  ;)  but  as 
that  case  stands  alone,  so  far  as  I  have  observed,  and  a 
doubt  has  been  expressed  as  to  its  correctness,  (1  Whitta- 
ker's  Pr.,  177  ;  id.,  450,)  I  have  considered  the  question 
on  its  merits. 

The  judgment  is  also  irregular  for  the  reason  that  the 
plaintiff  caused  the  damages  on  the  note  in  suit  to  be  as- 
sessed by  the  clerk,  without  notice  to  the  defendants, 
although  they  had  given  due  notice  of  appearance,  and 
the  complaint  was  not  sworn  to.  (Code,  §  246.) 

The  judgment  and  all  subsequent  proceedings  must  be 
set  aside,  with  costs  of  this  motion,  and  the  defendants 
must  be  permitted  to  answer  in  ten  days  after  the  entry 
of  the  order. 
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SUPREME  COURT. 

AUSTIN  STRONG  and  MEDAD  T.  MORSS  agt.  HERMAN  M. 
HARDENBURGH  and  others. 

There  can  be  no  valid  appeal  to  the  court  of  appeals  taken  from  &  judgment  by  de- 
fault at  general  term.  Consequently,  a  service  of  notice  of  such  appeal  does  not 
preclude  the  appellant  from  subsequently  moving  at  special  term  to  set  aside  the 
default  taken  at  the  general  term,  and  for  leave  to  make  a  case  or  exceptions. 

Such  a  motion  is  more  properly  made  at  special  term,  although  the  general  term 
have  jurisdiction  to  hear  it. 

The  merits  in  this  case  considered  sufficient  to  authorize  an  order  granting  the 
motion. 

Albany  General  Term,  December,  1862. 

HOGEBOOM,  PECKHAM  and  MILLER,  Justices. 

APPEAL  by  defendants  from  an  order  of  special  term 
denying  defendants'  motion  to  open  their  default  taken 
at  general  term,  and  for  leave  to  file  exceptions  and  make 
a  case,  but  with  leave  to  renew  the  motion  at  general 
term  after  the  dismissal  of  the  appeal  to  the  court  of 
appeals. 

A.  J.  PARKER,  for  plaintiff's,  respondents. 
L.  TREMAIN,  for  defendants,  appellants. 

By  the  court,  HOGEBOOM,  Justice.  1.  I  do  not  think  the 
notice  of  appeal  to  the  court  of  appeals  was  in  the  way 
of  granting  this  motion.  The  appeal  was  ineffectual 
without  an  undertaking,  and  the  judgment  by  default  was 
not  appealable.  But  even  if  the  appeal  had  been  regu- 
larly brought,  it  is  well  established  practice,  notwith- 
standing such  appeal,  to  permit,  in  a  proper  case,  such 
proceedings  as  are  now  applied  for,  to  be  taken  in  the 
court  from  whose  judgment  the  appeal  is  taken. 

2.  Nor  do  I  think  that  the  judge  at  special  term  should 
have  declined  to  entertain  the  motion.  It  was  a  motion 
clearly  proper,  if  not  necessary,  to  be  made  at  special  term. 
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It  was  non-enumerated  business,  and  the  application  was 
not  only  to  open  the  default  at  general  term,  but  for  fur- 
ther relief,  to  wit,  to  be  permitted  on  terms  to  make  a 
case  and  exceptions.  (Rule  40  ;  Jlyres  agt.  Cart//,  9  How., 
573.)  The  party  had  therefore  a  right  to  apply  at  spe- 
cial term,  and  his  motion  should  have  been  heard  without 
turning  him  over  to  a  tribunal  whose  jurisdiction,  although 
I  think  it  existed,  was  more  questionable. 

3.  And  I  think  the  application  on  the  merits  should 
have  been  granted.     It  is  true  there  had  been  great  delay, 
but  the  circumstances  were  also  peculiar.     One  of  the 
counsel  had  died  ;  the  attorney  had  gone  to  the  war,  and 
very  naturally  paid  little  attention  to  his   professional 
business  ;  the  new  attorney  was  only  recently  appointed  ; 
was  unaware  of  the  precise  state  of  the  case,  and  was 
attending  to  his  public  duties  in  the  state  legislature. 
The  referee  was  in  the  senate  of  the  United  States.    The 
case  was  important  in  principle  and  in  pecuniary  results. 
Merits  are  sworn  to,  and  errors  alleged  to  have  been  com- 
mitted by  the  referee,  though  they  are  not  distinctly  spe- 
cified.    The  plaintiffs  will  not  be  injured,  especially  if 
sufficient  security  be  given  to  stay  the  proceedings  upon 
appeal.     The  defendants  are  alleged  to  be  insolvent,  and 
such  an  appeal  will  be  a   benefit  rather  than  a  preju- 
dice to  the  plaintiffs,  if  they  are  right  on  the  merits.     In 
the  meantime,  if  there  be  well  founded  apprehension  of 
the  defendants'  responsibility,  the  judgment  may  be  per- 
mitted to  stand  as  security.     The  power  to  enlarge  the 
time  to  file  exceptions  and  serve  a  case,  exists,  notwith- 
standing the  prescribed  period  for  so  doing  has  elapsed. 
(Code,  ^  174,  405 ;   Sheldon  agt.  Wood,  14  How.,  18  ;  Haase 
agt.  JV.  F.  Cen.  R.  R.,  14  How.,  430  ;   CrUtenden  agt.Jldams, 
5  How.,  310 ;   Toll  agt.  Thomas,  18  How.,  324.) 

4.  I  think,   therefore,    the  order  of  the  special  term 
should  be  reversed,  and  the  default  taken  at  general  term 
be  set  aside,  and  the  defendants  permitted  to  file  excep- 
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tions  and  serve  a  case  within  thirty  days  after  written 
notice  of  the  order  entered  upon  this  decision,  upon  pay- 
ing the  costs  of  the  default  and  subsequent  proceedings 
up  to  and  including  the  judgment  and  the  costs  of  oppos- 
ing the  motion  at  special  term.  Such  payment  to  be 
made  within  ten  days  after  regular  adjustment  thereof, 
on  notice.  The  judgment  already  entered  to  be  permitted 
to  stand  as  security.  Neither  party  to  have  costs  of 
appeal  from  the  order  at  special  term. 


SUPREME  COURT. 

STEPHEN  CARMAN,  appellant  agt.  ELIAS  TRUDE,  respondent. 

Where  there  is  an  absolute  and  unqualified  sale  of  personal  property,  there  is  an 
implied  warranty  by  the  vendor  of  title  in  himself,  both  of  the  property  and  of 
the  right  to  use  it. 

Where  the  plaintiff  sold  to  defendant,  for  $90,  a  patent  ice  safe,  and  stated  to  de- 
fendant that  he  owed  the  patentee  $25  for  the  use  of  the  safe,  and  it  was  agreed 
that  the  defendant  should  pay  to  the  patentee  that  sum  as  a  part  of  the  purchase 
price  of  the  article;  and  subsequently,  on  learning  that  the  $25  was  to  be  paid  by 
the  plaintiff  to  the  patentee  for  one  year's  use  of  the  safe,  and  that  if  he  used  it 
another  year  he  was  to  pay  $25  more,  the  defendant  refused  to  pay  the,  $25  remain- 
ing unpaid — upon  which  the  plaintiff  brought  an  action  against  him  to  recover 
that  with  other  indebtedness : 

Held,  it  appearing  on  the  trial  that  the  plaintiff's  right  of  use  of  the  safe  was  for 
the  current  year  only,  that  there  was  a  clear  breach  of  the  implied  warranty,  and 
the  defendant  was  not  bound  to  return  the  property  nor  surrender  his  right  of  use 
which  he  had  purchased.  And  the  amount  of  damages  which  the  defendant  was 
entitled  to  recover,  on  account  of  such  breach  of  warranty,  was  $25,  as  he  could 
make  his  right  perpetual  by  the  payment  of  that  sum,  which  was  the  difference 
between  the  value  of  the  right  actually  transferred  and  the  one  warranted  to  exist. 

Erie  General  Term,  September,  1863. 
DAVIS,  P.  /. ;  GROVER  and  HOYT,  JJ. 
APPEAL  from  judgment   of  county   court  of  Niagara 
county  reversing  judgment  of  a  justice  of  the  peace. 

G.  D.  LAMONT,  for  resp't,  cited  9  Barb.  S.  C.  R.,  625. 
GEO.  W.  COTHRAN,  for  appellant. 
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I.  The  county  court  reversed  the  judgment  of  the  jus- 
tice of  the  peace  on  the  ground  that  plaintiff  practiced  s 
fraud  upon  defendant  in  withholding  from  him  informa- 
tion as  to  the  extent  of  plaintiff's  right  to  the  use  of  the 
Hensler  safe. 

1st.  In  this  the  county  court  erred,  as  there  was  no  fraud 
practiced  on  defendant. 

Defendant  testified  that  plaintiff  told  him  the  patent 
right  cost  him  $50  ;  that  he  had  got  it  of  Hensler,  and  that 
there  was  $25  to  be  paid.  Defendant  had  agreed  to  pay 
this  $25,  and  so  stated  to  Hensler,  but  he  never  paid  it. 

Furthermore,  he  never  was  disturbed  in  the  use  of  the 
safe,  but  retained  possession  of  it  and  used  it  in  his  mar- 
ket. From  the  defendant's  own  testimony  it  would  ap- 
pear that  there  was  but  $25  of  the  $50  remaining  to  be 
paid. 

It  is  submitted  that  the  defendant  never  having  been 
molested  in  the  use  of  the  safe,  and  the  plaintiff  not  hav- 
ing been  shown  to  be  in  default  in  seeing  that  defendant 
should  be  called  upon  to  pay  more  than  the  $25,  there 
was  no  fraud  practiced  on  defendant. 

But  suppose  it  were  conceded  that  a  technical  fraud 
had  been  practiced,  most  clearly  no  damage  had  resulted 
to  the  defendant.  He  purchased  the  safe  on  the  24th 
July,  and  this  action  was  brought  in  August  following, 
and  if  he  sustained  no  loss  or  damage,  he  had  no  right  oi 
action  against  the  plaintiff,  and  was  entitled  to  no  dimi- 
nution of  plaintiff's  demand. 

2d.  Fraud  or  no  fraud  is  a  question  for  the  jury.  (2 
Saunders  on  PI.  and  Ev.,part  11, 1215  ;  4  Man.  and  Gr.,  414.) 

Whether  or  not  a  fraud  was  practiced  on  defendant 
was  the  principal  question  litigated,  the  ipse  dixit  of  the 
county  court  to  the  contrary  notwithstanding.  But  we 
find  the  parties  occupying  the  anomalous  position  of 
swearing  for  each  other,  and  diametrically  opposed  to 
their  own  interests.  At  folio  15  plaintiff  testifies:  "I 
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was  to  give  Hensler  $25  for  privilege  of  using  it  this  sea- 
son ;  if  I  used  it  any  longer  I  was  to  pay  him  $25  more." 
At  folio  9  he  testifies  that  he  didn't  say  anything  about 
it  to  defendant;  while  at  folio  17  defendant  testifies  that 
he  "  asked  him  what  he  asked  for  big  safe  ;  he  said  $90 ; 
$50/or  right,  $20  for  lumber,  $10  for  use,  and  $10  for  his 
time.  I  told  him  Nelson  told  me  I  had  better  go  and  pay 
for  the  right  myself;  plaintiff  said  :  I  bought  the  right  for 
$25 ;  said  I  could  move  it  or  do  what  I  liked ;  said  he 
got  it  of  Hensler,  and  there  was  $25  to  be  paid ;  he  said 
the  patent  right  cost  him  $50." 

Thus  it  appears  that  the  defendant,  who  sets  up  fraud 
as  a  defence,  insists  that  the  plaintiff  disclosed  all  the 
facts  in  the  case  to  him,  precisely  as  Hensler  told  him ; 
while  the  plaintiff  insists  that  he  said  nothing  about  the 
right  at  all  to  the  defendant ;  and  yet  the  county  court 
asserts  that  there  was  no  conflict  of  testimony  on  this 
point. 

The  decision  of  the  justice  on  this  point  was  final. 
(People  agt.  Townsend,  37  Barb.  S.  C.,  520.) 

II.  1st.  "While  it  is  indisputably  true  that  fraud  vitiates 
all  contracts,  at  the  election  of  the  defrauded  party,  yet 
the  rule  deducible  from  all  the  authorities  on  the  subject 
is,  when  a  party  upon  whom  a  fraud  has  been  practiced, 
in  the  purchase  of  personal  property,  seeks  relief  from  the 
contract,  he  must  immediately,  upon  discovering  the 
fraud,  rescind  the  contract  in  toto,  by  restoring  all  that  he 
has  received  under  it,  and  bring  an  action  for  the  pur- 
chase price,  if  paid ;  or  he  may  retain  the  property  and 
bring  an  action  for  the  recovery  of  the  damage  he  has 
sustained,  or  recoupe  his  damages  in  an  action  brought 
against  him  for  the  purchase  price.  (Voorhees  agt.  Earl, 
2  Hill,  288 ;  Hogan  agt.  Weyer,  5  id.,  389 ;  Barton  agt. 
Stewart,  3  Wend.,  236  ;  Minturn  agt.  Main,  3  Selden,  220.) 

In  Minturn  agt.  Main  the  court  says :  "  In  this  case 
there  was  no  rescinding  of  the  contract,  or  even  an 
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attempt  to  do  so.  It  was  an  attempt  to  hold  the  con- 
tract good,  so  far  as  to  retain  the  property,  and  rescind 
it  so  far  as  to  avoid  paying  for  it.  I  know  of  no  princi- 
ple bearing  upon  this  case  that  would  warrant  such  a 
result." 

In  Hogan  agt.  Weyer,  BRONSON,  J.,  says  :  "When  a  party 
who  has  derived  a  benefit  from  the  contract,  seeks  to  avoid 
it  on  the  ground  of  fraud,  he  must  first  offer  to  restore 
that  which  he  has  received,  so  that  the  parties  may  be  put 
in  statu  quo.  When  that  cannot  be  done,  the  contract  stands, 
and  the  injured  party  must  seek  redress  in  an  action  on 
the  case  for  the  fraud,  or  if  he  is  sued  on  the  contract  he 
may  recoupe  damages.  He  cannot  say  that  the  contract  is 
good  so  far  as  he  has  derived  a  benefit  under  it,  and  void  for 
the  residue.  Such  a  rule  would  be  manifestly  unjust." 

2d.  When  the  purchaser  has  a  right  to  rescind  the  con- 
tract on  the  ground  of  fraud,  he  waives  his  right  by  deal- 
ing with  the  property  after  he  is  cognizant  of  the  fraud. 
(Campbell  agt.  Flemming,  1  Jldol.  and  El.,  40.) 

3d.  The  defendant  having  affirmed  the  contract  by  ne- 
glecting to  rescind  it,  sought  before  the  justice  to  recoupe 
damages.  The  question,  as  to  the  extent  of  his  damages, 
was  fully  submitted  to  the  justice  upon  the  evidence,  and 
the  justice,  in  rendering  judgment,  allowed  the  defendant 
$11.41  damages,  for  the  judgment  is  that  much  less  than 
the  plaintiff  was  entitled  to  recover. 

4th.  The  county  court  entirely  misapprehended  the  law 
applicable  to  the  case,  for  it  is  not  only  unjust,  but  simply 
absurd  to  say  that  the  defendant  can  avoid  the  contract 
and  still  retain  the  property  without  paying  for  it. 

By  the  court,  DAVIS,  Justice.  This  action  was  brought 
to  recover  the  purchase  price  of  property  sold  by  plaint  ill 
to  defendant.  Amongst  the  property  sold  was  a  patent 
meat  safe  or  ice  house,  which,  as  appears  from  the  evi- 
dence, was  sold  at  $90.  Of  this  price  the  defendant  paid 
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to  plaintiff  $65,  leaving  $25  unpaid  ;  which  last  named 
sum  the  defendant  agreed  to  repay  to  one  Hensler,  who 
was  the  owner  of  the  patent  right. 

The  sale  of  the  safe  was  an  absolute  and  unconditional 
one,  and  purported  to  transfer  to  the  defendant  a  perfect 
title  to  the  property,  with  the  right  to  use  the  same. 

At  the  time  of  the  sale,  the  plaintiff  represented  to  de- 
fendant that  he  was  owing  to  Hensler  the  sum  of  $25  for 
the  right  to  use  the  safe,  and  requested  him  to  pay  that 
debt  as  part  of  the  purchase  price  ;  which  he  agreed  to 
do.  When  Hensler  afterwards  called  for  his  pay,  it  was 
disclosed  by  him  to  defendant  that  the  $25  was  to  be  paid 
for  one  year's  use  of  the  right,  and  that  the  agreement 
between  himself  and  plaintiff  was,  that  if  plaintiff  used 
the  safe  beyond  the  year,  he  should  pay  $25  more  for  the 
full  right.  The  defendant,  on  learning  these  facts,  re- 
fused to  pay  the  $25  remaining  unpaid  on  the  safe,  and 
the  plaintiff  brought  this  action  to  recover  that  with 
other  indebtedness. 

The  sale  being  an  absolute  arid  unqualified  one,  there 
was  an  implied  warranty  by  the  vendor  of  title  in  him- 
self, b'oth  of  the  property  and  of  the  right  to  use  it.  (Dresser 
agt.  Jlinsworth,  9  Barb.,  625,  and  cases  there  cited.) 

It  was  satisfactorily  shown  on  the  trial  that  the  plain- 
tiff's right  of  use  was  for  the  current  year  only.  The  de- 
fendant got  that  right  by  his  purchase,  in  addition  to  the 
property  in  the  materials  of  which  the  safe  was  con- 
structed, but  he  got  nothing  more.  The  plaintiff's  own 
testimony  shows  that  he  owned  nothing  more  which  he 
could  sell.  There  was,  therefore,  a  clear  breach  of  the 
implied  warranty,  and  there  was  no  necessity  in  the  case 
for  a  rescission  of  the  contract  or  an  eviction.  The  de- 
fendant was  entitled  to  enjoy  the  right  of  use  which  plain- 
tiff had  transferred  to  him.  This  right  was  quite  inde- 
pendent of  the  property  in  the  safe  itself.  That  passed 
absolutely,  and  so  did  the  right  so  far  as  it  existed  j  but 
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the  warranty,  so  far  as  it  applied  to  the  right,  was  that 
it  was  perpetual  and  unconditional.  The  defendant  was 
not  bound  to  return  the  safe  nor  to  surrender  the  brief 
right  of  use  which  he  had  received  from  the  plaintiff; 
nor,  in  my  opinion,  was  he  bound  to  delay  till  after  the 
expiration  of  the  year,  to  see  whether  the  patentee  would 
interfere  with  its  further  use.  When  he  was  sued  for  the 
purchase  price  of  an  unlimited  right  of  use,  he  was  enti- 
tled to  show  in  defence  that  no  such  right  was  transfer- 
red to  him,  and  to  have  deducted  from  the  purchase  price 
the  difference  between  the  value  of  the  right  actually 
transferred  and  the  one  warranted  to  exist.  This  ques- 
tion is  quite  distinct  from  one  of  fraud,  and  stands  upon 
altogether  different  principles. 

When  it  was  conceded  by  the  plaintiff  that  he  owned 
only  the  right  to  use  the  safe  for  a  single  year,  tbe  breach 
of  his  warranty  was  shown  ;  and  the  remaining  fact  to  be 
established,  in  order  to  entitle  defendant  to  a  deduction 
from  the  purchase  price,  was  the  amount  of  damages. 

The  evidence  before  the  justice  was  of  a  character,  it 
seems  to  me,  which  fixed  the  true  rule  ;  although  the  case 
seems  not  to  have  been  tried  with  regard  to  the  true  prin- 
ciples that  govern  it.  It  was  shown  that  the  price  of  a 
perpetual  right  to  use  the  safe  was  $50  :  that  an  arrange- 
ment existed  between  the  owner  of  the  patent  and  plain- 
tiff, by  which  the  right  should  be  made  perpetual  after 
the  expiration  of  the  year,  on  payment  of  $25  more. 

The  defendant  had  paid,  on  the  purchase  price  of  the 
safe,  $25  to  plaintiff  as  part  of  the  price  of  the  alleged 
right  of  use,  and  just  this  amount  was  subsequently  paid 
by  plaintiff  to  the  owner  of  the  right  in  payment  for  the 
year's  use.  These  facts,  I  think,  were  sufficient  to  show 
that  defendant's  measure  of  damages  for  breach  of  tho 
warranty  was  $25,  because  they  show  that  he  could  make 
his  right  perpetual  by  the  payment  of  that  sum.  And  I 
think  he  should  have  been  allowed  that  sum  by  the  jus- 
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tice,  as  a  deduction  from  or  extinguishment  of  that  part 
of  plaintiff's  demand. 

It  appears  from  the  returns  that  the  justice  did  not 
allow  that  sum  ;  and  I  think  it  sufficiently  appears  that 
he  allowed  no  damages  on  this  claim  of  defendant.  The 
justice  evidently  allowed  to  plaintiff,  on  his  own  testi- 
mony, $15  for  the  pork  and  $25  for  the  safe,  from  which 
he  deducted  the  $1.60  balance  of  gas  bill  paid  by  defend- 
ant, and  to  the  remainder  added  a  small  amount  of  inter- 
est to  make  up  his  judgment. 

From  the  view  I  have  taken  of  the  case,  I  arrive  at  the 
same  conclusion  with  the  learned  county  judge,  though  for 
different  reasons,  and  am  of  opinion  that  the  judgment  of 
the  county  court  should  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT. 

MYNDERT  VAN  SCHAICK,  respondent  agt.  THE  THIRD  AVENUE 
RAILROAD  COMPANY,  appellants. 

Where  an  individual  lessee  took  a  lease  of  premises  in  his  own  name  for  the  benefit  of 
and  in  trust  for  an  unincorporated  association,  and  such  company  as  might  be  there- 
after formed  to  succeed  them  in  their  said  business,  and  the  association,  under 
an  agreement  with  the  lessee,  assumed  for  themselves  and  the  said  company  all 
the  covenants  in  the  lease,  and  agreed  to  perform  them ;  and  subsequently  the 
company  became  incorporated  (not  entirely  of  the  same  members)  and  took  a  gen- 
eral assignment  from  the  association  of  all  their  property,  and  subsequently  an 
assignment  from  the  lessee  of  the  lease  in  question ;  and  thereafter  for  several 
years  occupied  and  paid  the  rent  and  all  assessments  upon  the  premises  thus 
leased,  when  the  corporation  sold  and  assigned  the  lease  and  all  their  interest  in 
and  to  the  premises  leased,  to  a  third  person : 

Held,  that  the  liability  of  the  corporation  for  rent  ceased  at  law,  when  they  as- 
signed the  lease  and  terminated  their  occupation.  Nor  could  they  be  held  in 
equity  as  cesfui  que  trusts. 

The  act  of  receiving  an  assignment  of  the  lease  subject  to  rents,  Ac.,  by  the  corpo- 
ration, devolved  no  extraordinary  or  equitable  liability  on  them,  in  the  absence 
of  any  act  on  their  part  that  could  be  deemed  equivalent  to  an  agreement  or  pro- 
mise to  become  liable  as  lessees,  or  as  indemnitors  of  the  original  lessee. 
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JVeto  York  General  Term,  March,  1862. 
INGRAHAM,  LEONARD  and  CLERKE,  Justices. 

Statement  of  facts  by  the  appellant. 

I.  THIS  was  an  action  in  equity  brought  for  the  purpose 
of  compelling  the  defendant  to  pay  the  rents  reserved  in 
a  lease,  and'  to  perform  all  the  lessee's  covenants.     Judg- 
ment was  given  for  the  plaintiff  on  a  trial  without  jury 
at  special  term  before  Mr.  Justice  DAVIES,  May  30,  1859. 
Exceptions  were  taken  by  the  defendant ;    and,  having 
made  a  case,  the  defendant  appealed  to  the  general  term 
July  2,  1859. 

II.  On  the  1st  of  January,  1853,  the  privilege  of  con- 
structing the  Third  Avenue  railroad  was  granted  to  sun- 
dry persons.     The  grantees  formed  a  joint-stock  associa- 
tion or  partnership  under  the  name  of  the  Third  Avenue 
Railroad  Company,  with  a  capital  of  $400,000.     By  art. 
16,  it  was  provided  that  "the  members   *    *    *   may  *   * 
incorporate  themselves  under  the  general  railroad  act 
•whenever  two-thirds  in  interest  shall  require/'     (Fol.  108.) 
fcy  articles  dated  Oct.  6,  verified  Oct.  7,  and  recorded 
Oct.  8,  1853,  the  individuals  who,  at  this  latter  period, 
were  members  of  the  partnership  formed  themselves  into 
a  corporation  for  the  purpose  of  constructing,  &c.  said 
railroad  under  the  same  name,  with  a  capital  of  $1,170,000. 
(Fol.  205  to  219,  112.) 

Several  of  the  persons  who  were  grantees  of  the  privi- 
lege and  members  of  the  copartnership  had  in  the  interim 
withdrawn  from  the  enterprise,  and  did  not  become  mem- 
bers of  the  corporation.  Myndert  Van  Schaick,  the  plain- 
tiff in  this  action,  was  one  of  those  who  so  withdrew. 

III.  The  lease  in  question  was  dated  August  16,  1853. 
The  plaintiff,  Myndert  Van  Schaick,  thereby  demised  to 
Henry  Van  Schaick  for  fifteen  years,  from  June  9,  1853, 
at  a  rent  of  $3,000  per  annum,  half  a  block  of  land  front- 
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ing  on  Third  and  Fourth  avenues  and  Sixty-first  street, 
the  lessee  to  pay  all  taxes  and  assessments. 

Henry  Van  Schaick  and  P.  Reynolds,  president  of  the 
partnership,  subscribed  and  sealed  an  instrument,  dated 
August  17, 1853,  purporting  to  be  between  H.  Van  Schaick 
of  the  first  part,  and  the  partnership  of  the  second  part, 
whereby  it  was  acknowledged  that  H.  Van  Schaick  took 
the  lease  in  trust  for  the  partnership  "  and  such  company 
as  might  be  thereafter  formed  to  succeed  them  in  their 
said  business."  It  contained  the  following  provisions  : 

"  The  said  parties  of  the  second  part  do  hereby  agree 
with  the  said  parties  of  the  first  part  that  they  and  the 
said  company  will  assume,  and  they  hereby  do  assume, 
all  the  covenants  in  said  lease  by  him  (said  Henry  Van 
Schaick)  agreed  to  be  performed  therein."  Philip  Rey- 
nolds, a  witness  for  the  plaintiff,  gave  some  evidence  that 
the  understanding  set  out  in  this  paper  did  exist  on  the 
part  of  the  partnership. 

On  October  8,  1853,  the  then  existing  members  of  said 
partnership,  amongst  whom  was  Henry  Van  Schaick,  for 
the  consideration  of  $1,170,000,  by  deed  of  assignment  of 
that  date,  as  parties  of  the  first  part,  conveyed  to  the 
then  newly  created  corporation  the  said  railroad  grant, 
"  and  also  the  railroad,  with  all  the  cars,  horses,  omni- 
buses, sleighs,  harness,  leases,  stage  licenses,  and  all 
other  property  and  appurtenances  belonging  to  the  said 
partnership  or  firm,  and  to  the  said  parties  of  the  first 
part,  as  members  of  said  company,  or  interested  in  said 
grant,  and  in  the  capital  and  property  of  said  company," 
(except  certain  specified  real  and  leasehold  estate,) 
"  subject  to  all  the  terms,  conditions,  stipulations  and 
provisions  in  said  (railroad)  grant  mentioned,  and  by 
which  the  said  parties  thereto  of  the  second  part  are 
bound  ;  and  "  (it  was  further  thereby  agreed  that)  "  the 
said  parties  of  the  second  part  hereto,  by  these  presents, 
accept  the  sale,  assignment  and  transfer  of  said  grant, 
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railroad  and  other  property  hereby  conveyed,  or  intended 
to  bo  conveyed,  subject  as  aforesaid." 

This  instrument  contains  a  special  covenant  that  the 
corporation  will  pay  rents  on  a  certain  lease  included  in 
the  assigned  property,  and  keep,  pay  and  perform  sundry 
other  specified  engagements  and  liabilities  of  the  assignors 
connected  with  the  assigned  property  ;  but  it  contains  no 
allusion  to  the  lease  now  in  question,  nor  is  that  lease  in 
any  way  referred  to.  The  said  Philip  Reynolds  testified 
that  "the  existence  of  the  lease  in  question  was  well 
known  to,  and  was  frequently  a  subject  of  conversation 
among  those  interested  in  the  partnership  property  and 
by  the  directors  of  the  corporation  at  its  creation,  and 
that  it  was  held  in  trust  by  Henry  Van  Schaick  for  the 
corporation,  until  assigned  by  him,  as  it  had  been  before 
held  by  him  for  the  partnership,"  and  that  the  corpora- 
tion went  into  possession  of  the  demised  premises  on 
October  9,  1853. 

This  witness  further  stated  that  some  time  in  Novem- 
ber, 1853,  Henry  Van  Schaick,  by  an  order  or  resolution 
of  the  directors,  (not  produced,)  assigned  the  lease  to  the 
corporation.  This  assignment  was  produced ;  it  bore 
date  November  7,  1853,  wa»  sealed  by  Henry  Van  Schaick 
only,  and  contained  no  express  promise  or  undertaking 
on  the  part  of  the  corporation ;  it  contained,  however, 
a  covenant  by  H.  Van  Schaick  against  incumbrances,  and 
the  usual  words,  "  subject  nevertheless  to  the  rents,  cove- 
nants, conditions  and  provisions  therein  also  contained." 

The  corporation  paid  rent  and  all  assessments,  &c.,  ac- 
cording to  the  lease  until  Feb.  1,  1858.  Prior  to  that 
date,  in  January,  1858,  the  lease  and  term  were  sold  and 
assigned  by  the  corporation  to  Samuel  Searles  for  $5. 
He  was  a  man  of  small  means. 

IV.  Reynolds,  the  witness,  and  H.  Van  Schaick  the 
lessee,  were  in  copartnership,  as  attorneys  at  law.  During 
all  the  transactions  prior  to  the  date  of  the  assignment 
VOL.  XXV.  29 
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of  the  lease  to  the  corporation,  H.  Van  Schaick  was  coun- 
sel first  for  the  partnership  and  then  for  the  corporation. 
Reynolds  was  throughout  the  same  period  president  and 
treasurer  of  these  railroad  companies. 

There  was  a  total  change  of  administration  in  the  de- 
fendant's company  at  the  November  election,  1854.  The 
paper  purporting  to  have  been  executed  between  H.  Van 
Schaick  and 'the  partnership,  per  Reynolds,  in  August, 
1853,  was  first  received  by  the  corporation  in  May,  1856. 
It  was  then  transmitted' to  the  president  with  a  letter 
from  Reynolds. 

V.  When  the  Central  Park  was  opened,  a  portion  of 
the  demised  premises  was  taken  for  that  public  purpose. 
From  the  short  statement  of  this  matter  given  in  the 
case,  the  following  facts  appear :  The  sum  of  $241  was 
awarded  for  the  land  so  taken.  The  plaintiff  wrote  a 
letter  to  one  of  his  friends,  presenting  as  a  problem  how 
much  of  this  ought  to  go  to  a  tenant  having  a  fifteen  year 
lease,  who  answered  that  $51.21-100  was  the  tenant's 
proportion ;  and  after  sending  this  solution,  with  a  grum- 
bling postscript,  to  the  president  of  the  corporation,  the 
plaintiff,  on  August  18,  1854,  paid  this  sum  to  the  trea- 
surer of  the  corporation.  The  effect  of  thus  taking  a 
part  of  demised  premises  is  declared  by  law  to  be  such 
that  "  all  contracts  and  engagements  respecting  the  same 
*  *  between  landlord  and  tenant,  or  any  other  contracting 
parties,  *  *  shall  *  *  cease,  determine  and  be  abso- 
lutely discharged,  as  to  the  part  thereof  so  taken,  but 
shall  remain  valid  and  obligatory  as  to  the  residue  there- 
of; and  the  rents,  considerations  and  payments  reserved 
or  payable,  and  to  be  paid,  for  or  in  respect  to  the  same, 
shall  be  so  apportioned  as  that  the  part  thereof  justly 
and  equitably  payable,  or  that  ought  to  be  paid,  for  such 
said  residue  thereof  and  no  more,  shall  be  demanded,  or 
paid  or  recoverable,  for  or  in  respect  of  the  same."  (Central 
Park  act,  Laws  1853,  1163,  §2  ;  2  R.  L.,  1813,  417,  §  181.) 
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VI.  There  was  no  proof  or  allegation  drawing  in  ques- 
tion the  solvency  of  H.  Van  Schaick. 

VII.  The  original  complaint  February  27,  1857,  was 
founded  mainly  on  a  refusal  by  the  corporation  to  pay  an 
assessment  which  had  been  charged  upon  the  property. 
This  assessment  was  subsequently  paid,  as  well  as  all 
accruing  rents  to  and  including  Feb.  1,  1858  ;  but  the 
sale  and  assignment  to  Searles  having  taken  place  pend- 
ing  the   action,    the    merits   of  that    transaction   were 
brought  before  the  court  by  supplemental  complaint,  and 
answer  in  June  and  July,  1858. 

The  only  question  in  dispute  between  the  parties  at  the 
trial  was,  whether  the  assignment  to  Searles  relieved  the 
corporation  from  their  relation  to  the  plaintiff  as  assignees 
of  the  term,  or,  in  other  words,  whether  the  corporation 
could  bo  charged  in  equity  as  lessees. 

The  judgment  is  for  the  rent  accruing  on  and  subse- 
quent to  May  1,  1858,  with  $386  costs.  And  it  adjudges 
"  that  the  lease  was  made  with  H.  Van  Schaick  on  ac- 
count and  for  the  benefit  of  and  as  trustee  for  the  part- 
nership ;  that  by  the  instrument  bearing  his  and  Rey- 
nolds' signature,  dated  August,  1853,  the  partnership,  in 
pursuance  of  the  previous  agreement  with  H.  Van  Schaick, 
assumed  all  the  duties  and  covenants  on  the  part  of  the 
lessee  ;  that  by  the  assignment  of  the  partnership  to  the 
corporation,  dated  October  8,  1853,  the  defendant  assumed 
the  same  position  ;  and  that  the  contract  aforesaid  be- 
tween H.  Van  Schaick  and  the  partnership  became,  on 
the  incorporation  of  the  defendant  and  its  adoption  of 
the  same  in  manner  aforesaid,  the  contract  of  the  defend- 
ant. It  further  adjudges  that  the  defendant  is  bound  on 
behalf  of  II.  Van  Schaick  to  perform  all  the  duties  and 
covenants  of  the  lessee,  and  that,  in  equity,  the  plaintiff 
is  entitled  to  enforce  the  same  against  the  defendant  to 
the  same  extent  as  H.  Van  Schaick  might  have  done." 
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CHARLES  O'CoNOR,  for  appellant. 

I.  As  mere  assignees  of  the  term  granted  to  H.  Van 
Schaick,  it  is  clear  that  the  assignment  to  Searles  termi- 
nated the  liability  of  the  corporation.  (Walton  agt.  Cronly, 
14  Wend.,  64,  5  Denio,  460  ;   Taylor  agt.  Shum,  1  Bos.  &  P., 
21 ;    Valliant  agt.  Dodemede,  2  Jitk.,  547  ;  Paul  agt.  Nurse, 
2  Mann.  #  Ry.,  525  ;  S.  C.,  Sth  B.  #  Cresw.,  486  ;  Watkins  on 
Conveyancing,  519.) 

II.  The  plaintiff  has  not  made  any  case  showing  his 
claim  to  be  any  better  in  equity  than  it  is  at  law. 

1.  As  against  the  partnership  there  may  be  a  prima  facie 
case  of  liability  at  law  to  Henry  Van  Schaick,  on  the  al- 
leged original  understanding  between  him  and  his  associ- 
ates in  that  partnership,  or  on  the  paper  dated  August, 
1853,  or  both.     But  the  plaintiff  is  a  stranger  to  that 
contract.     He  could  not  sue  on  it  at  law,  and  he  has  no 
better  right  to  sue  on  it  in  equity.     (Per  Lord  MANSFIELD 
in  Chancellor  agt.  Poole,  2  Douglas,  767,  app'd  ;  3  M.  fy  Scott, 
561 ;    Walters  agt.  Northern  Coal  Mining  Co.,  5  De  Gex,  Mc- 
Naughten  Sf  Gordon,  p.  629  ;   Cox  agt.  Bishop,  26  Law  Jour. 
Rep.,  part  I,  p.  389.) 

2.  The  pretext  on  which,  as  a  short  cut  across  lots,  it 
has  been  attempted  to  sustain  a  bill  in  equity  in  favor  of 
the  lessor  against  the  lessee's  grantee,  does  not  apply  in 
this  case.     The  original  lessee  is  perfectly  solvent,  and, 
consequently,  the  legal  remedy  of  the  landlord  is  com- 
plete. 

III.  As  against  the  present  defendant,  the  plaintiff  has 
not  made  out  a  prima  facie  claim  either  in  favor  of  Henry 
Van  Schaick  or  in  favor  of  the  partnership. 

1.  The  assignment  by  Henry  Van  Schaick  to  the  cor- 
poration, dated  in  November,  1853,  is  not  so  expressed 
as  to  raise  by  implication  an  engagement  by  the  latter  to 
indemnify  the  former  from  the  covenants  on  his  part  con- 
tained in  the  lease.  (Steward  agt.  Wolveridge,  3  Moore  fy 
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Scott,  561  ;  S.  C.,  I  Crompt.  if  Mees.,  644  ;Bdmont  agt.  Co- 
man,  in  Court  of  Appeals,  Mss.,  1861  ;  22  JV*.  F.  A,  440  ; 
Humble  agt.  Langston,  7  Meeson  if  IV.,  530.) 

2.  So  long  as  the  corporation  continued  in  possession 
and  sustained  the  character  of  assignee  of  the  term,  the 
corporation  was  liable  for  the  rent  to  the  lessor,  and  if 
there  had  been  any  failure  to  pay,  and  Henry  Van  Schaick 
had  been  compelled  to  pay,  he  might  have  maintained  an 
action  for  the  injury.     But  that  is  not  the  present  case. 
During  all  the  time  that  the  corporation  remained  in  pos- 
session, or  continued  to  be  assignees,  the  rent  was  paid. 
(Burnett  agt.  Lynch,  5  B.  fy  Cr.,  589,  a*  explained  in  Wolve- 
ridge  agt.  Steward,  3  Moore  fy  Scott,  561.) 

3.  Even  if  it  could  be  maintained  that  the  term  in  ques- 
tion passed  to  the  corporation  by  virtue  of  the  assign- 
ment of  assets  executed  by  the  partnership  in  October, 
1853,  which  is  not  the  fact,  neither  a  covenant  nor  a  pro- 
mise could  be  implied  on  the  part  of  the  corporation  to 
indemnify  the  partnership  as  to  the  rents  in  this  lease. 
All  the  liabilities  of  the  partnership  which  the  corpora- 
tion assumed  in  that  transaction,  are  expressly  named 
and  specified  in  the  assignment.     Expressio  unius  exclusio 
est  alterius. 

IV.  Even  if  the  circumstances  in  evidence,  taken  by 
themselves  and  without  reference  to  others  which  may 
exist  but  are  not  proven,  raise  a  presumption  that  the 
present  defendant  is  bound  to  indemnify  the  partnership 
or  Henry  Van  Schaick,  or  both,  against  the  rents  now  in 
arrear  and  hereafter  to  become  due,  no  right  of  action 
would  thence  accrue  in  favor  of  this  plaintiff  against  the 
present  defendant. 

1.  The  present  plaintiff  as  lessor  has,  against  the  par- 
ties he  bargained  with,  all  the  remedies  he  bargained  for. 
These  remedies  are  adequate  to  all  the  ends  of  justice. 
(See  cases  cited  under  second  point.) 

2.  If  the  present  defendant  ever  incurred  any  obliga- 
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tion  to  Henry  Van  Schaick  and  the  partnership,  its  lia- 
bility thereon  must  be  enforced  BY  those  parties.  A  release 
from  them ;  a  counterclaim  against  them,  and  many  other 
answers  against  them  may  exist  which  cannot  be  availa- 
ble against  the  plaintiff.  There  is  no  principle  of  law 
which  will  allow  a  creditor  to  pass  by  his  own  debtor 
and  seek  satisfaction  of  his  demand  by  suit  against  his 
debtor's  debtor.  Such  a  course  might  sometimes  afford  a 
short  cut  to  justice,  but  if  allowed  it  would  always  pro- 
duce much  confusion  and  would  often  produce  rank  in- 
justice. 

Y.  The  judgment  of  the  special  term  should  be  reversed 
and  a  new  trial  awarded. 

WM.  CURTIS  NOYES,  for  respondent. 

I.  The  agreement  of  17th  August,  1853,  declares  that 
Henry  Van  Schaick  has  taken  the  lease  "  solely  for  the 
benefit  of  the  party  of  the  second  part  (the  unincorpo- 
rated railroad  association)  and  of  such  other  company  as 
may  be  hereafter  formed  to  succeed  them  in  their  belief 
of  holding  and  running  a  railroad  through  the  Third  ave- 
nue," &c.  (Case,  fol.  13  to  17,  and  resolutions  and  proceed- 
ings put  in  evidence  by  plaintiff',  case,  fol.  73  to  89.) 

The  resolution  of  the  same  date,  given  in  evidence,  and 
which  authorized  the  making  of  that  agreement,  contains 
this  clause,  (after  declaring  that  it  was  expedient  that 
the  lease  should  be  made  to  Henry  Yan  Schaick  :)  "  To 
be  held  by  him  for  the  benefit  of  this  company  or  such 
other  company  as  may  be  hereafter  formed,"  &c.,  and 
then  declares  that  the  president  was  thereby  authorized 
to  enter  into  an  agreement  with  said  Henry  Yan  Schaick 
"  that  this  company  and  such  other  company  as  may  bo 
hereafter  formed  in  its  stead,  as  above,  will  and  do  assume 
the  performance  of  all  covenants  contained  in  said  lease, 
which  are  by  said  Henry  Yan  Schaick  therein  agreed  to 
be  performed,"  on  condition  of  his  agreeing  with  the  com- 
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pany  "  that  he  will  at  any  time  hereafter  assign  said  lease 
to  said  company  or  such  other  company  as  shall  be 
formed,"  <fcc. 

The  agreement  then  provides  that  Henry  Van  Schaick 
will  assign  the  lease  to  that  company  "  or  the  company 
hereafter  to  be  formed,"  <fcc.,  and  the  "  said  parties  of  the 
second  part  then  agree  that  they  and  the  said  company 
will  assume,  and  they  hereby  do  assume,  the  performance 
of  all  the  covenants  in  said  lease  by  him  agreed  to  be 
performed  therein."  (Case,fol.  13  to  17.) 

II.  This  agreement  and  the  lease  constituted  a  lease  of 
the  premises  to  the  two  companies,  and  created  Henry 
Van  Schaick  the  trustee  of  the  unincorporated  associa- 
tion, and  the  defendants  the  new  company,  of  the  lease, 
and  the  terms  in  the  premises  described  in  it ;  and,  as 
between  him  and  them,  each  of  those  companies  was  the 
beneficial  owner  of  the  premises  for  the  term,  and  liable, 
primarily,  to  pay  the  rent,  and  to  perform  the  other  cove 
nants  of  the  lease  ;  and  Henry  Van  Schaick.  having,  in 
form,  bound  himself  by  the  lease  to  pay  the  rent,  was  a 
mere  surety  for  the  companies,  and  entitled  to  indemnity 
in  case  he  should  himself  be  compelled  to  pay  it.  (Staines 
agt.  Morris,  1  V.  fy  B.,  8,  11  ;  Pencher  agt.  Mathers,  1  Bro., 
C.  52  ;    Wilkins  agt.  Fry,  1  Meriv.,  244,  262-3.) 

III.  If  they  refused  to  pay,  and  he  was  about  being  sued 
for  payment,  he  could,  by  an  action  for  a  specific  perform- 
ance of  his  agreement,  compel  the  companies  to  assume 
the  primary  liability  for  the  rent,  so  as  to  protect  him- 
self, and  prevent  a  multiplicity  of  suits.     It  is  obvious 
that  he  was  to  hold  for  them,  and  only  until  a  legal  com- 
pany could  be  formed  to  take  the  title.     These  principles 
admit  of  no  dispute: 

IV.  It  is  equally  clear,  that  if  Henry  Van  Schaick  had 
refused  to  assign  to  the  defendants,  the  new  company, 
provided  for  and  anticipated  in  the  resolution  and  agree- 
ment of  1 7th  August,  1853,  upon  its  formation  and  upon 
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request,  he  could  have  been  compelled,  by  action  on  its 
part  for  a  specific  performance,  to  do  so,  they  offering  to 
indemnify  him,  as  above  suggested.  The  rule  is,  that  an 
agreement  made  for  the  benefit  of  a  legal  person,  whether 
actually  in  being  or  thereafter  to  be  created  or  consti- 
tuted, may  be  adopted  and  enforced  by  him,  whenever 
his  legal  capacity  exists  and  his  interest  attaches.  It  is 
upon  this  principle  that  agreements  to  take  stock  in  in- 
choate companies  or  corporations  are  enforced  as  soon  as 
the  company  or  corporation  legally  exists.  (Shepherd  agt. 
McEvers,  4  John.  Ch.  R.,  136  ;  Townshend  agt.  Goeway,  19 
Wend.,  524  ;  Lake  Ontario  Railroad  Co.  agt.  Mason,  16  JV*.  Y. 
R.,  451 ;  Ji.  &  A.  on  Corp.,  5th  ed.,  §  523.) 

V.  In  pursuance,  then,  of  these  rights,  and  according 
to  those  obligations,  Henry  Yan  Schaick  actually  assigned 
the  lease  to  the  defendants,  the  new  company,  on  the  7th 
November,  1853,  (case,  fols.  32,  155  to  159,)  at  their  re- 
quest, and  they  thereby  become  the  actual  legal  owners 
of  the  term,'  and  liable  to  pay  the  rent  and  perform  the 
other  covenants  of  the  lease.     In  other  words,  by  succes- 
sive steps  they  become  the  legal  lessees,  as  they  were 
before  the  equitable  lessees,  with  the  same  effect  as  if 
they  had  taken  the  lease  to  themselves  originally  ;   that 
being  the  position  they  originally  contemplated,  and  in 
which  they  thus  placed  themselves  ;  and  the  assignment 
declares  that  it  was  taken  "  subject  to  the  rents,  covenants, 
conditions  and  provisions  therein  mentioned,"  which  is, 
in   legal  effect,    a   further   agreement   with   Henry  Van 
Schaick,  and  with  the  plaintiff,  that  the  rents  shall  be 
paid  by  the  defendants  as  original  lessees. 

VI.  The  defendants  stand,  therefore,  in  the  position 
of  lessees  of  the  plaintiff,  not  only  because  the  intention 
of  all  the  parties  was  to  make  them  such,  but  because 
they  had  actually  become  such,  this  Henry  Van  Schaick 
being  a  mere  conduit  to  carry  the  term  in  the  lease  to 
them.     As  such,  therefore,  they  are  liable  for  the  rest, 
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having,  in  addition,  agreed  to  indemnify  Henry  Van 
Schaick  against  its  payment.  It  was  only  as  such,  that 
they  received  their  interest  for  the  whole  term  in  the 
ground  taken  for  public  purposes,  according  to  the  report 
dated  18th  May,  1854  ;  and  this  conclusively  proves  they 
were  lessees  and  not  assignees,  and  is  conclusive  against 
the  defendants,  whose  officers  received  it.  (Cose,  6,  fol. 
161  to  164.) 

VII.  Again,  as  Henry  Van  Schaick  was  a  mere  surety 
for  the  defendants,  and  is  himself  liable  for  the  rent  to 
the  plaintiff,  and  under  his  agreement  with  the  defend- 
ants, and  by  the  clause  in  the  lease  already  referred  to, 
may  look  to  them  for  indemnity,  the  plaintiff  being  tho 
creditor,  may  compel  the  defendants  who  are  liable,  con- 
fessedly  to  Henry  Van  Schaick,  to  pay  directly  to  him, 
upon  well  settled  principles  of  equity.     (Curtis  agt.  Tyler, 
9  Paige,  432.) 

The  substance  of  this  rule  of  equity  is,  that  a  creditor 
to  whom  a  debt  is  due,  has  the  right  to  appropriate  to 
himself  all  the  remedies  which  his  debtor  has,  for  the 
debt  so  due  him,  especially  where  such  debtor  is  a  mere 
surety.  This  was  the  condition  of  Henry  Van  Schaick, 
and  he  had,  contemporaneously  with  the  incurring  of  his 
obligation,  taken  the  very  obligation  the  plaintiff  here 
seeks  to  avail  himself  of,  for  his  own  protection.  That 
obligation  is,  therefore,  available  to  him  within  the  case 
cited  and  the  rule  laid  down  in  it. 

VIII.  It  follows  from  these  facts  and  principles — 

1.  That  the  defendants  contracted  with  the  plaintiff, 
through  Henry  Van  Schaick. 

2.  That  they  impliedly  as  well  as  expressly  agreed  to 
pay  the  rent,  to  assume  the  position  of  lessees,  and  to 
indemnify  Henry  Van  Schaick. 

3.  That  the  contract  originally  made  between  the  com- 
pany while  unincorporated,  and  Henry  Van  Schaick  and 
the  plaintiff,  was  legally  and  equitably  made  with  the  de- 
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fendants  when  incorporated,  and  that  they  adopted  it, 
and  availed  themselves  of  its  benefits,  &c. 

4.  That  being  theirs  for  benefits,  it  must  also  be  theirs 
for  burdens,  and  especially  to  the  extent  of  indemnifying 
Henry  Van  Schaick  and  the  plaintiff,  his  creditor. 

5.  That  in  equity  the  claim  of  Henry  Van  Schaick  to 
indemnity  is  the  property  of  the  plaintiff,  and  may  be  ex- 
erted by  him  to  the  extent  of  collecting  his  rent,  &c. 

6.  That  the  defendants  had  notice  of  all  the  agreements 
and  resolutions  out  of  which  the  equity  of  the  plaintiff 
and  the  rights  of  Henry  Van  Schaick  arose,  and  are  bound 
by  what  they  contain. 

7.  That  there  is  a  direct  privity  of  contract  between  the 
plaintiff  and  defendants,  and  especially  with  and  through 
Henry  Van  Schaick,  he  having  made  the  agreement  and 
taken  the  lease  for  them  and  for  their  benefit,  and  they 
having  agreed  to  protect  and  indemnify  him  as  the  cove- 
nantor and  debtor  of  the  plaintiff. 

8.  That  the  attempt  of  the  defendants  to  get  rid  of 
their  liability  by  assignment,  was  futile,  a  violation  of 
duty  to  the  plaintiff  and  Henry  Van  Schaick,  and  that 
they  remain  liable,  exactly  as  they  were  before. 

IX.  The  plaintiff  was  therefore  entitled  to  the  relief 
prayed,  in  so  far  as  it  has  not  been  performed.  The 
plaintiff  did  not  ask  any  judgment  as  to  the  Central  Park 
assessment,  that  having  been  paid  after  suit  brought ; 
but  as  to  all  the  rest,  the  plaintiff  was  entitled  to  specific 
performance  of  the  agreement  based  upon  the  equities  of 
Henry  Van  Schaick  and  the  plaintiff,  so  as  to  require  the 
defendants  to  occupy  their  true  position  as  lessees.  This 
included  the  assessment  given  in  evidence,  imposed  before 
defendants  assigned,  and  about  which  no  question  is  made, 
and  the  payment  of  which  was  also  properly  provided  for. 

The  judgment  was,  therefore,  right,  and  should  be 
affirmed,  with  costs. 
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By  the  court,  LEONARD,  Justice.  The  liability  of  the 
defendants  for  rent  ceased,  at  law,  when  they  assigned 
the  lease  and  terminated  their  occupation.  Nor  can  the 
defendants  be  held  for  the  rent,  in  equity,  as  cestui  que 
trusts.  (  Walters  agt.  The  Northern  Coal  M.  Co.,  5  De  Gear., 
M.  8f  G.,  640  to  642.) 

Had  there  been  any  previous  agreement  between  the 
landlord  and  the  defendants  for  taking  a  lease  in  the 
name  of  a  trustee  for  the  use  or  benefit  of  the  defendants, 
the  case  might  have  been  different,  under  the  authority 
just  referred  to.  But  no  agreement  or  liability  could 
have  existed  between  the  landlord  and  the  defendants 
prior  to  or  at  the  time  of  making  the  lease  in  question, 
because  the  defendants  were  not  incorporated  till  several 
months  afterwards. 

The  knowledge  of  the  directors  of  the  incorporation, 
or  some  of  them,  that  the  lease  had  been  taken  by  the 
lessee  some  months  before  they  became  incorporated,  for 
the  benefit  of  or  in  trust  for  such  corporation  thereafter 
to  be  formed,  was  not  sufficient  to  create  any  liability  on 
the  part  of  the  defendants,  (the  corporation,)  legal  or 
equitable. 

If  the  individuals  composing  the  corporation  were  the 
same  as  those  composing  the  association  for  whom  the 
lease  was  taken,  the  plaintiff's  action  would  nevertheless 
fail,  without  some  act  on  the  part  of  the  defendants  that 
could  be  deemed  equivalent  to  an  agreement  or  promise 
to  become  liable  as  lessees,  or  as  indemnitors  of  the  lessee 
named  in  the  lease. 

The  act  of  receiving  an  assignment  of  the  lease,  subject 
to  the  rents,  <fec.,  although  an  agreement  existed  beUvivu 
the  lessee  and  certain  individuals  who  previously  owned 
the  railroad,  declaring  that  the  lease  had  been  taken  by 
the  lessee  in  trust  for  the  defendants  when  thereafter 
incorporated,  devolved  no  extraordinary  or  equitable  lia- 
bility on  the  defendants. 
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The  receipt  of  the  lease  by  assignment,  in  the  absence 
of  any  resolution  or  agreement  to  incur  or  undertake 
other  liability,  involved  only  the  usual  legal  liability  in 
such  cases  on  the  part  of  the  defendants. 

By  the  agreement  referred  to  between  the  lessee  and 
the  former  owners  of  the  railroad,  the  lease  was  to  be 
assigned  to  the  defendants  when  incorporated,  only  on 
request,  by  virtue  of  a  resolution.  I  think  it  may  be 
stated  that  a  resolution  of  that  character  was  never 
adopted.  True,  Mr.  Reynolds  testifies  that  the  lease  was 
assigned  to  the  defendants  by  their  order  or  resolution, 
but  on  examining  the  records  immediately  afterwards,  he 
admits  that  he  cannot  find  it,  as  he  understood  it  to  have 
been  passed.  No  further  evidence  being  given  on  the 
subject,  it  is  fairly  inferable  that  Mr.  Reynolds  recedes 
from  his  first  statement. 

There  is  no  evidence  to  sustain  a  contract,  express  or 
implied,  either  as  between  the  plaintiff  and  the  defend- 
ants, or  as  between  the  defendants  and  the  lessee  named 
in  the  lease. 

The  judgment  is  reversed,  and  new  trial  ordered  ;  costs 
to  abide  the  event. 

INGRAHAM,  J.  I  concur  in  the  above  judgment,  upon 
the  ground  that  the  defendants  were  not  in  existence  at 
the  time  the  lease  was  executed,  and  cannot,  therefore, 
be  made  liable  for  the  covenants  in  the  lease  without 
some  act  accepting  the  lease  as  made  for  their  benefit. 
This  may  be  either  directly,  by  resolution,  adopting  the 
liability  as  the  cestui  que  trust,  or  by  a  course  of  conduct 
that  would  warrant  the  court  in  finding  that  they  had,  by 
such  conduct,  given  their  assent  to  the  same,  and  adopted 
it  as  made  for  their  benefit.  The  evidence  will  not  war- 
rant either  conclusion,  as  the  case  now  stands.  The  de- 
fendants are  nothing  more  than  the  assignees  of  the  lease, 
and  their  liability  only  extends  to  the  period  during  which 


NEW  YORK  PRACTICE  REPORTS.  46! 

Van  Scbaiok  agt.  Third  Avenue  Railroad  Company. 

they  held  the  lease,  and  ceased  with  their  relinquishment 
of  interest  therein.  It  may  be,  on  a  new  trial  other  facts 
may  be  shown  to  change  the  relation  of  the  defendants 
with  the  lessee. 

Judgment  should  be  reversed,  and  a  new  trial  ordered. 

Dissenting  opinion. 

CLERKE,  J.  It  is  beyond  dispute  that  Henry  Van 
Schaick  was  the  mere  trustee  of  the  unincorporated  com- 
pany in  receiving  this  lease,  who  were,  in  fact,  though 
not  technically,  according  to  the  common  law,  the  original 
lessees  of  the  term.  It  is  also  clear  that  this  company, 
at  the  time  this  lease  was  taken  for  their  benefit,  contem- 
plated becoming  an  incorporation — their  condition  then 
being  merely  preparatory  to  the  ultimate  design,  (see  ar- 
ticles 8  and  15  of  the  association.)  They  agreed,  while  unin- 
corporated, that  they  and  the  company  thereafter  to  be 
formed  (meaning  the  incorporation)  would  assume,  and 
thereby  the  association  did  assume,  the  performance  of 
all  the  covenants  in  the  lease.  The  intentions  indicated 
by  all  the  arrangements  made,  and  the  provisions  in  the 
articles  of  association,  manifest  an  intention  of  making 
the  incorporation,  in  all  respects,  identical  with  the  asso- 
ciation. It  had  the  same  object,  the  same  business,  the 
same  plan  of  operation,  the  same  property,  and  the  same 
liabilities.  It  had  the  same  members  generally,  although 
some  of  the  members  of  the  association  did  not  become 
members  of  the  incorporation  ;  but  this  change  of  mem- 
bers would  not  have  affected  the  identity  of  the  former, 
as  in  the  case  of  an  ordinary  copartnership.  According 
to  article  eight  of  the  articles  of  association,  it  is  ex- 
pressly provided  "  that  the  company  shall  not  be  dissolved 
by  the  death  or  act  of  any  member,  but  his  successor  or 
successors  in  interest  shall  stand  in  his  place."  The  in- 
corporated company,  then,  is  as  much  the  same  body  in 
fact,  as  if  the  association  had  continued  unincorporated. 
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The  incorporation  under  the  general  law  was  resolved 
upon  merely  for  the  convenience  of  business  and  the  pro- 
tection of  its  members  from  unlimited  liability — not  for 
the  purpose  of  adopting  a  new  character,  and  changing 
its  relations  to  those  with  whom  it  had  previously  entered 
into  engagements  or  transacted  business.  Any  attempt 
now  upon  the  part  of  the  corporation  to  get  rid  of  the 
liabilities  of  the  association  on  the  technical  ground  that 
it  is  a  different  person  in  law — one  artificial  person  instead 
of  many  natural  persons — is  just  such  an  attempt  as  a 
court  of  equity,  regarding  all  the  circumstances,  should 
intervene  to  defeat  and  prevent.  It  will  deal  only  with 
the  substance  and  real  facts  of  the  case,  and  forbid  the 
employment  of  a  technical  rule,  and,  I  may  say,  a  meta- 
physical conception,  to  work  palpable  injustice.  It  is 
eminently  a  case  for  the  interference  of  a  court  of  equity. 
When  we  also  consider  the  testimony  of  Reynolds,  the 
president  of  the  association,  and  also  of  the  same  body  in 
its  incorporative  state,  it  is  apparent  that  the  incorpora- 
tion recognized  this  lease  as  taken  for  their  benefit,  and 
that  it  was  held  in  trust  by  H.  Van  Schaick  for  them.  To 
be  sure,  he  says  he  could  not  find  the  resolution  by  which 
the  lease  was  accepted  ;  but  it  wa.s  accepted,  and  used  by 
them;  they  continuing  in  occupation  of  the  premises  pre- 
cisely in  the  same  manner  as  the  company.  I  agree,  there- 
fore, with  the  justice  who  presided  at  the  special  term,  in 
saying  that  the  defendants  are  the  real  owners  of  the 
lease,  and  that  H.  Van  Schaick  held  it  for  their  benefit. 

The  case  comes  within  the  principle  stated  by  the  Lord 
Chancellor  in  Walters  agt.  Northern  Coal  Mining  Co.,  (5  De 
Gex.,  McNaughton  fy  Gordon,  p.  629,)  that  if  there  was  a 
previous  contract  between  the  cestui  que  trust  and  the 
landlord,  that  they  should  accept  and  he  should  grant 
the  lease,  the  landlord  would  be  entitled  to  the  relief 
sought. 

The  judgment  should  be  affirmed,  with  costs. 
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MARGUERITA  SCHAUS  agt.  MAGDALENA  PUTSCHEB. 

A  married  woman  cannot  be  held  to  bail  in  an  action  of  araanit  and  battery,  under 
the  Code.     The  Code  has  not  changed  the  law  in  thu  respect. 

JVeto  York  Special  Term,  September,  1863. 

BOSWORTH,  Ch.  Justice.  This  is  an  application  ex  parte 
for  an  order  of  arrest  for  assault  and  battery.  It  is  con- 
ceded that  the  defendant  is  a  married  woman,  though  the 
affidavit  does  not  state  whether  she  is  or  not. 

Before  the  Code,  a  married  woman  could  not  be  held 
to  bail  in  such  an  action,  though  the  husband  might,  and 
be  compelled  to  give  bail  for  both.  (Graham's  Pr.,  127.) 
The  Code  has  not  changed  the  law  on  this  point.  (Solo- 
inon  agt.  Waas  and  wife,  2  Hilt.,  179.) 

Chapter  90  of  the  Laws  of  1860,  and  chapter  179  of  the 
Laws  of  1862,  do  not  profess  to  touch  this  question.  The 
law  of  1860  declares  that  no  bargain  or  contract  of  a  mar- 
ried woman  in  respect  to  her  separate  property,  or  in  or 
about  carrying  on  any  trade  or  business,  under  the  sta- 
tutes of  this  state,  shall  bind  her  husband  or  render  his 
property  liable  therefor.  (Laws  of  1860,  p.  159,  §  8.)  His 
liability  for  her,  and  her  exemption  from  liability  to  be 
held  to  bail  in  an  action,  therefore,  are  not  affected  by 
these  statutes.  (Laws  of  1862,  pt  344,  §  4,  and  345,  §  5.) 

The  application  must  be  denied. 
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NEW  YORK  SUPERIOR  COURT. 
JOHN  SIMPSON  agt.  RICHARD  FRENCH. 

Tender  bars  an  action  to  recover  the  debt  only  when  pleaded,  and  the  amount 
thereof  is  paid  into  court,  and  notice  thereof  given  in  or  with  the  plea. 

Where  the  plaintiff  returned  the  defendant's  answer  as  a  nullity,  and  assigned  as 
reasons,  that  the  answer  was  not  accompanied  with  notice  of  payment  of  the 
money  into  court,  and  that  it  had  not  in  fact  been  paid, 

Held,  that  the  course  pursued  by  the  plaintiff  was  in  accordance  with  the  practice 
in  force  when  the  Code  took  effect;  and  there  was  no  provision  of  the  Code  incon- 
sistent with  this  practice. 

New  York  Special  Term,  September,  1863. 
MOTION  by  defendant,  that  his  answer  served  in  the 
cause  upon  the  plaintiff  be  deemed  sufficient,  &c. 

CHARLES  W.  SAJJDFORD,  for  defendant. 
LOCKWOOD  &  CROSBY,  for  plaintiff'. 

BOSWORTH,  Ch.  Justice.  The  answer  alleges  a  tender 
before  suit  brought,  and  avers  a  continuing  and  present 
willingness  and  readiness  to  pay  the  sum  tendered.  The 
sum  alleged  to  have  been  tendered  has  not  been  paid  into 
court,  and  the  plaintiff  returned  the  answer  as  a  nullity, 
and  assigned  as  reasons,  that  the  answer  was  not  accom- 
panied with  notice  of  payment  of  the  money  into  court, 
and  that  it  had  not  in  fact  been  paid. 

The  course  pursued  by  the  plaintiff  is  in  accordance 
with  the  practice  in  force  when  the  Code  took  effect.  (1 
Gr.  Pr.,  249  and  541  ;  Sheriden  agt.  Smith,  2  Hill,  538 ; 
Brown  agt.  Ferguson,  2  Denio,  196  ;  Brooklyn  Bank  agt.  De 
Graw,  23  Wend.,  345  ;  8  Barb.,  408 ;  2  E.  D.  Smith,  197  ; 
3  Chitty's  Plead.,  955,  1018;  21  JV.  Y.,  354,  and  id.,  366.) 

My  attention  has  not  been  called  to  any  provision  of 
the  Code  which  I  deem  to  be  inconsistent  with  this  prac- 
tice. It  continues  in  force  if  not  inconsistent  with  the 
Code.  (Code,  §  468.) 
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A  tender  of  the  amount  due  may  be  a  bar  to  collateral 
remedies  for  enforcing  payment  of  the  debt,  though  in 
suits  to  enforce  such  remedies  the  plea  of  tender  be  not 
accompanied  with  payment  of  money  into  court  and  no- 
tice thereof.  (Hunter  agt.  Le  Conte,  6  Cow.,  728 ;  and 
Kort  rig/it  agt.  Cady,  21  JV.  K,  343.)  Tender,  where  the 
contract  is  payable  in  chattels,  is  not  governed  by  the 
same  rules  as  tender  in  satisfaction  of  a  money  demand. 
(6  Cow.,  728  ;  10  Wend.,  374 ;  13  id.,  95,  and  16  JV.  F.,  582.) 
But  tender  and  refusal  to  accept  do  not  discharge  the 
debt.  Tender  bars  an  action  to  recover  the  debt  only 
when  pleaded,  and  the  amount  thereof  is  paid  into  court, 
and  notice  thereof  given  in  or  with  the  plea.  When  paid 
into  court,  it  belongs  to  the  plaintiff,  and  will  be  paid  to 
him  though  he  fail  in  the  action,  as  he  must  do,  if  the 
tender  was  properly  made,  and  of  the  correct  sum. 

The  motion  must  be  denied,  with  $7  costs,  but  defend- 
ant may  amend  his  answer  in  ten  days,  on  payment  of 
such  costs,  and  stipulating  to  take  notice  of  trial  for  the 
next  term  of  the  court. 


NEW  YORK  COMMON  PLEAS. 

ROBERT  JUSTISON  Jr.  agt.  WM.  H.  CRAWFORD  and  T.  H. 

PORTER. 

Where,  on  a  question  of  fact,  the  plaintiff  swears  one  way,  and  two  defendants 
swear  directly  the  other  way,  (under  the  liberal  provisions  of  the  Code,)  it  is  a 
conflict  of  evidence  which  cannot  be  reviewed  on  appeal — the  conclusion  of  the 
court  below  on  the  question,  though  in  favor  of  the  plaintiff,  is  final. 

Where  the  employment  of  the  plaintiff  was  for  a  year,  at  the  rate  of  $700  per  an- 
num, an  objection  by  the  defendants  that  the  plaintiff  could  recover  nothing  until 
the  termination  of  the  year,  is  of  no  effect,  where  it  appears  that  the  plaintiff  had 
received  every  month  during  the  time  he  was  in  the  defendants'  employ  about 
the  amount  he  would  be  entitled  to  at  this  rate  per  month. 

York  General  Term,  August,  1863. 
VOL.  XXV  30 
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Justison  agt.  Crawford. 

DALY,  BRADY  and  HILTON,  Judges, 

APPEAL  from  judgment  of  district  court  in  the  city  of 
New  York. 

By  the  court,  DALY,  F.  J.  This  is  a  case  of  the  con- 
flict of  evidence.  The  plaintiff  swore  that  one  of  the 
partners  told  him  that  he  would  keep  the  situation  open 
for  him.  This  was  equivalent  to  granting  him  permission 
to  leave.  The  employment  was  for  a  year,  at  the  rate  of 
$700  per  annum.  If  he  left  with  that  understanding  and 
permission,  he  was  entitled  upon  his  return  to  resume  his 
situation  for  the  residue  of  the  year  at  the  same  rate  of 
compensation.  He  did  return,  resumed,  as  he  says,  his 
employment,  and  did  all  that  there  was  for  him  to  do, 
until  the  7th  of  August,  when  he  was  discharged.  The 
defendants  deny  that  they  gave  him  permission  to  leave 
and  promised  to  keep  the  situation  open  for  him.  It  was 
therefore  a  question  of  fact  for  the  justice,  and  his  con- 
clusion is  final. 

When  the  action  was  brought,  27th  of  November,  1861, 
three  months  and  ten  days  had  elapsed,  the  rate  of  com- 
pensation for  which  at  $700  per  annum  was  equal  at  least 
to  the  amount  which  the  plaintiff  recovered.  It  is  ob- 
jected that,  as  the  agreement  was  for  $700  per  annum, 
the  plaintiff  could  recover  nothing  until  the  termination 
of  the  year,  but  it  is  evident  from  the  payments  made 
every  month  that  that  was  not  the  understanding  of  the 
parties,  the  plaintiff  having  received  every  month  about 
the  amount  he  would  be  entitled  to  at  this  rate  per  month. 

The  judgment  should  be  affirmed. 
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In  the  matter  of  Dunn. 


UNITED  STATES  DISTRICT  COURT. 
In  the  matter  of  JOHN  DUNN. 

The  proclamation  of  the  President  of  the  United  States,  dated  15th  September,  1863, 
suspending  the  writ  of  habeas  corpus,  appears  to  be  retroactive  in  its  operation. 
That  is,  it  suspends  all  proceedings  pending  upon  habeas  corpus,  which  was  issued 
and  served  prior  to  the  date  of  the  proclamation. 

United  States  District  Court,  Southern  District  of  JVeto 
York,  September,  1863. 

A  WRIT  of  habeas  corpus  was  issued  in  the  above  matter, 
by  Judge  BETTS,  on  the  10th  day  of  September,  returnable 
on  the  12th,  and  on  the  12th  adjourned  to  the  15th,  for 
the  purpose  of  allowing  General  Can))y,  the  party  on 
whom  the  writ  was  served,  to  make  a  return,  and  by  order 
of  the  court  the  proceedings  were  further  adjourned  to 
the  19th  instant,  and  prisoner  was  ordered  to  be  confined 
in  the  Park  barracks,  city  of  New  York. 

THOMAS  E.  PEARSALL,  for  petitioner. 
SAMUEL  J.  GLASSEY,  opposed. 

BETTS,  J.  The  papers  in  the  above  matter  having  been 
this  day  laid  before  the  court,  and  the'  counsel  for  the 
petitioner  thereupon  moving  the  court  to  command  the 
release  and  discharge  of  the  said  John  Dunn,  by  virtue  of 
the  said  writ  of  habeas  corpus  and  the  proceedings  there- 
upon, from  his  previous  imprisonment  and  detention  in 
the  military  service  of  the  United  States,  and  the  procla- 
mation of  the  President  of  the  United  States,  bearing 
date  September  15,  1863,  being  argued  in  objection  and 
bar  to  said  motion  by  counsel  for  the  military  authorities 
having  custody  of  the  prisoner  sought  to  be  released  by 
the  aforesaid  writ  of  habeas  corpus,  and  counsel  for  the 
respective  parties  being  heard  and  the  premises  under- 
stood by  the  court  : 
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It  is  considered  and  adjudged  by  the  court,  that  the 
proclamation  aforesaid  of  the  President  of  the  United 
States  is  valid  and  efficient  in  law,  and  that  by  force 
thereof  all  authority  and  right  in  this  court  to  act  further 
in  the  within  matter  of  the  said  writ  of  habeas  corpus  is 
suspended  and  stayed. 

Whereupon,  it  is  ordered  by  the  court  that  the  motion 
of  the  counsel  for  the  petitioner  be  denied,  and  that  the 
party  to  whom  the  aforesaid  writ  was  directed  from  this 
court  be  acquitted  and  discharged  from  further  obedience 
thereto. 


SUPREME  COURT. 

HENRY  A.  SWAN  agt.  ELISHA  RUCKMAN  and  HENRY  "W. 

WARD. 

The  master  of  a  vessel  in  the  home  port  cannot  bind  the  owners  personally,  by  a 
charter  party,  without  authority  for  that  purpose.  And  this  authority  must  be 
proved  by  the  party  claiming  liability  of  the  owners. 

New  York  Special  Term,  July,  1863. 

THIS  was  an  action  against  the  defendants,  who  were 
sued  as  the  owners  of  a  schooner  called  the  Ney,  to  re- 
cover damages  for  the  alleged  breach  of  a  charter  party, 
dated  May  27,  1859,  made  in  the  port  of  New  York,  by 
Robert  McKeag,  the  master  of  the  vessel,  to  and  in  favor 
of  the  plaintiff,  whereby  the  said  McKeag  undertook  to 
carry  a  cargo  of  lumber  from  Alsop's  Mills,  in  the  state  of 
Florida,  to  Point-a-Petre  in  the  island  of  Guadeloupe,  on 
certain  terms  therein  stated. 

The  complaint  alleged  a  breach  of  the  charter  party 
by  McKeag  as  the  master  of  the  schooner  and  agent  of 
the  defendants,  and  claimed  damages  to  the  amount  of 
$1,000. 

The  defendants  appeared  and  answered  separately. 
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The  answer  of  Ruckman  admitted  ownership,  but  denied 
liability  under  the  charter  party,  which,  it  was  alleged, 
had  been  made  by  McKeag,  not  as  the  agent  of  the  owners, 
but  on  his  own  individual  account,  under  an  agreement 
between  himself  and  Ruckman,  by  which  he  was  to  victual, 
man  and  work  the  schooner,  and  pay  one-half  the  earn- 
ings to  the  owners  as  a  consideration  for  the  use  of  the 
vessel. 

The  answer  of  the  defendant  Ward  denied  both  owner- 
ship and  liability  under  the  charter  party.  It  admitted 
that,  prior  to  June  12,  1858,  the  defendant  Ward  had 
been  the  owner  of  one-fourth  of  the  schooner,  but  alleged 
that  on  that  day  he  had  been  deprived  of  possession  of 
her  by  an  attachment  issued  against  him  at  the  instance 
of  defendant  Ruckman,  the  owner  of  the  remaining  three- 
fourths,  since  which  period  he  had  never  had  any  custody, 
control  or  participation  in  the  vessel  or  her  employment, 
but,  on  the  contrary,  he  had  brought  his  action  against 
Ruckman,  for  a  conversion  of  his  interest,  which  suit  is 
still  pending;  and  that  the  alleged  charter  party  had 
been  made  without  authority  from  him  and  without  his 
knowledge. 

JER.  LAROCQUE,  for  plaintiff. 

I.  T.  WILLIAMS,  for  defendant  Ward. 

E.  A.  DOOLITTLE,  for  defendant  Ruckman. 

GOULD,  Justice.  The  contract  for  carrying  the  lumber 
(charter  party)  was  broken  on  the  part  of  the  master  Mc- 
Keag. It  bound  him  to  carry  such  lumber  as  his  vessel 
could  not  carry,  and  such  as  he,  necessarily,  refused  to 
carry. 

As  to  the  liability  of  the  defendants  :  The  master,  in 
the  home  port,  could  not  bind  the  owners  personally,  by 
a  charter  party,  without  authority  for  that  purpose,  to 
be  proved  by  the  plaintiff. 
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The  proof  certainly  does  not  show  any  such  authority 
from  Ward,  of  whose  part  of  the  vessel  Ruckman  had,  by 
legal  proceedings,  divested  Ward  of  the  possession  ;  and 
by  suing  for  the  conversion,  Ward  had  abandoned  all 
claim  to  regain  possession  or  control.  He  had  elected 
his  remedy,  and  thereby  became  no  longer  an  owner  enti- 
tled to  recover  or  have  possession  of  the  specific  property, 
but  at  most  was  able  to  get  only  its  value. 

The  authority  from  Ruckman,  as  proved  in  the  agree- 
ment for  running  the  vessel,  hardly  amounts  to  an  autho- 
rity to  bind  by  a  charter  party. 

Judgment  for  defendants. 


NEW  YORK  SUPERIOR  COURT. 

WILLIAM  J.  GRAFF,  receiver  agt.  P.  BONNETT,  executor, 
and  others. 

A  receiver,  in  supplementary  proceedings,  does  not  become  invested  with  the  title 
to  any  property  acquired  by  the  debtor  subsequent  to  the  order  appointing  the 
receiver,  and  perhaps  not  to  any  not  belonging  to  the  debtor  when  the  proceed- 
ings resulting  in  his  appointment  were  commenced. 

New  York  Special  Term,  September,  1863: 
THIS  is  an  action,  by  a  receiver,  appointed  in  supple- 
mentary proceedings,  to  reach  the  interest  money  paid  by 
the  defendants,  as  executors,  to  the  judgment  debtor.  A 
bequest  was  made  to  the  judgment  debtor  by  the  will  of 
his  father,  the  terms  of  which  were,  that  the  sum  should 
be  invested  on  bond  and  mortgage,  and  the  interest 
money  paid  by  the  executors,  one  of  whom  is  the  judg- 
ment debtor,  to  the  judgment  debtor.  Defendants  de- 
murred to  the  complaint  as  not  containing  facts  consti- 
tuting a  cause  of  action. 
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Brodskj  agt.  Ibnu. 

JOHN  AITKIN,  for  the,  plaintiff. 

AMHERST  WRIGHT,  Jr.,  for  the  defendants. 

By  the  court,  BOSWORTH,  Justice.  It  is  not  apparent 
on  what  ground  the  judgment  debtor's  co-executors  can 
be  required  to  account  for  interest  moneys  paid  to  or  re- 
ceived by  him  before  they  had  notice  of  any  claim  of  the 
plaintiff,  and  W.  H.  Bonnett  is  not  proceeded  against 
individually,  but  as  executor.  It  is  not  apparent  that  he 
can  be  compelled  to  account,  in  this  action,  for  any  in- 
terest moneys  he  has  received  and  expended  since  the 
plaintiff  was  appointed  receiver.  A  receiver  does  not,  as 
such,  become  invested  with  the  title  to  any  property 
acquired  by  the  debtor  subsequent  to  the  order  appoint- 
ing the  receiver,  and  perhaps  not  to  any  not  belonging  to 
the  debtor  when  the  proceedings  resulting  in  his  appoint- 
ment were  commenced.  (Campbell  agt.  Geret,  2  Hilt.,  295.) 
Without  deciding  that  the  complaint  does  not  state  facts 
constituting  a  cause  of  action,  it  is  not  so  clear  that  it 
does,  that  the  demurrer  should  be  held  frivolous. 

The  motion  for  judgment  is  denied,  with  $10  costs,  to 
abide  the  event.  The  complaint  may  be  amended  on  pay- 
ment of  $10  costs. 


NEW  YORK  COMMON  PLEAS. 
JOHN  BRODSKY  agt.  ANTON  IHMS. 

When  a  creditor,  to  whom  a  debt  was  honestly  due,  made  oath  to  facto,  respecting 
the  debtor's  leaving  the  state  to  defraud,  Ac.,  sufficient  to  justify  the  granting  of 
an  order  for  the  arrest  of  the  debtor ;  and  on  motion  to  vacate  this  order,  a  denial 
under  oath  was  made  by  the  debtor  of  all  the  allegations  upon  which  the  order 
was  granted ;  but  a  fact  then  appeared  that  the  debtor  had  a  large  amount  of 
personal  property  in  his  possession,  and  was  about  departing  from  the  state  refus- 
ing to  pay  such  debt : 

Held,  that  on  the  appearance  of  this  latter  fact,  It  was  entitled  to  be  considered  by 
the  judge  hearing  the  motion,  as  a  circumstance  sufficient  in  itself  to  warrant  a 
disbelief  of  the  njfidarit  of  the  debtor,  so  far  as  it  conflicted  with  the  positively 
sworn  statements  of  the  creditor. 
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Brodsky  agt.  Ihrns. 

New  York  General  Term,  July,  1863. 
DALY,  BRADY  and  HILTON,  Judges. 

APPEAL  from  an  order  at  special  term  denying  motion 
to  vacate  an  order  of  arrest. 

By  the  court,  HILTON,  J.  The  plaintiff  claims  to  re- 
cover in  this  action  about  $90  due  from  the  defendant, 
mostly  from  October,  1860,  for  cooperage  work  and  ma- 
terials furnished.  On  an  affidavit  showing  that  the  de- 
fendant was  about  removing  his  property  from  this  state 
to  Alexandria,  Virginia,  with  intent  to  defraud  his  cre- 
ditors, an  order  of  arrest  was  granted,  which  the  defend- 
ant, on  motion,  sought  to  have  vacated.  It  then  appeared, 
however,  that,  in  addition  to  the  conceded  fact  that  the 
defendant  had  closed  up  his  business  in  this  city  and 
opened  a  store  in  Alexandria,  he  had  a  stock  of  goods  on 
hand  amounting  to  $4,000,  and  only  owed  about  $1,200, 
of  which  $900  had  yet  to  mature  ;  also,  that  his  wife  had 
taken  up  her  abode  in  Alexandria,  for  the  purpose  of 
attending  to  the  business  there  during  his  absence.  To 
these  statements  he  added  a  denial  of  all  the  allegations 
in  the  affidavit  on  which  the  order  of  arrest  was  granted, 
but  did  .not  dispute  his  indebtedness  on  the  claim  in  suit, 
but  averred  his  intention  to  pay  it. 

The  case,  then,  upon  the  affidavits  presented  itself 
thus  :  A  creditor,  to  whom  a  small  claim  for  labor  and 
materials  had  long  been  due,  made  oath  to  sufficient  to 
justify  the  granting  of  an  order  for  the  arrest  of  his 
debtor,  upon  the  ground  that  he  was  about  removing  his 
property  from  the  state  with  intent  to  defraud  his  cre- 
ditors. On  the  motion  to  vacate  this  order,  a  denial 
under  oath  was  made  by  the  debtor  of  all  the  allegations 
upon  which  the  order  was  granted  ;  but  a  matetial  fact 
then  appeared,  which  exhibited  the  character  of  the  party 
making  the  denial,  and  was  entitled  to  be  considered  by 
the  judge  hearing  the  motion,  as  a  circumstance  sufficient 
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in  itself  to  warrant  a  disbelief  of  the  affidavit  of  the 
debtor  so  far  as  it  conflicted  with  the  positively  sworn 
statements  of  the  creditor.  That  fact  was,  that  the  debtor, 
with  $4,000  of  personal  property  in  his  possession,  was 
departing  from  the  state,  refusing  to  pay  an  honest  debt 
of  less  than  $100,  and  unwilling  to  apply  any  portion  of 
this  large  amount  of  property  to  the  liquidation  of  so 
small  a  demand. 

I  think  a  debtor  evincing  such  a  disposition  is  not  enti- 
tled to  any  particular  consideration  at  the  hands  of  a 
court  of  justice,  much  less  should  his  averments  be  re- 
garded as  of  equal  weight  with  that  of  a  pursuing  cre- 
ditor, the  honesty  of  whose  claim  stands  undisputed. 

The  order  should  be  affirmed. 

DALY,  F.  J.,  dissenting.  As  the  action  was  upon  con- 
tract, the  defendant  could  be  arrested  only  for  fraud  in 
contracting  the  debt,  or  upon  the  ground  that  he  had  re- 
moved or  disposed  of  his  property,  or  was  about  to  do 
so,  with  intent  to  defraud  his  creditors.  There  is  no  evi- 
dence of  any  fraud  in  contracting  the  debt ;  but  what  is 
relied  upon  as  maintaining  his  arrest  is  a  statement  on 
his  part  that  he  meant  to  continue  in  his  business  in  Al- 
exandria, Virginia,  until  the  close  of  the  war,  when  he 
intended  to  go  with  his  family  to  Germany,  to  remain 
there  and  not  to  return  to  the  city  of  New  York ;  that 
he  sold  his  entire  stock  of  goods  and  all  his  property  in 
this  city,  and  received  the  proceeds ;  that  it  was  his  in- 
tention to  go  in  a  few  days  after  to  Alexandria,  and  that 
he  told  the  plaintiff  that  he  intended  to  buy  more  goods 
in  the  city,  and  not  to  pay  for  them. 

The  defendant  denies  everything  in  the  plaintiff's  affi- 
davit, except  the  fact  that  he  meant  to  go  to  Alexandria, 
where  he  has  a  place  of  business,  and  the  fact  that  he 
sold  a  lot  of  wines  and  vinegar  at  auction  in  the  city, 
from  which  sale  he  realized  about  five  hundred  dollars, 
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the  whole  of  which  he  applied  in  payment  of  these  debts, 
which  he  specifies.  Two  of  the  creditors  named  make 
affidavits  of  the  payment  made  to  them,  and  the  other 
creditor's  affidavit,  the  defendant  testifies,  could  not  be 
obtained  in  consequence  of  his  absence.  The  defendant 
further  testifies  that  he  is  not,  as  alleged  in  the  plaintiff's 
affidavit,  greatly  embarrassed  in  his  pecuniary  circum- 
stances ;  that  his  debts  amount  to  the  sum  of  $1,150,  $250 
of  which  was  due,  and  $900  of  which  was  to  become  due 
in  four  months  from  the  time  of  making  his  affidavit,  and 
that  his  stock  of  goods  was  worth  over  $4,000. 

Upon  this  state  of  facts  I  do  not  see  how  the  order  of 
arrest  can  be  sustained.  Where  the  arrest  is  founded 
upon  extrinsic  facts,  wholly  unconnected  with  the  cause 
of  action,  the  defendant's  denial  of  the  facts  is  as  good 
as  the  plaintiff's  assertion  of  them.  (Republic  of  Mexico 
agt.  Arrangois,  5  Duer,  634,  641-2 ;  Getter  agt.  Seixas,  4 
Mb.,  103.)  What  is  positively  alleged  in  the  plaintiff's 
affidavit  is  as  positively  denied  in  the  affidavit  of  the  de- 
fendant, and  there  being  no  other  evidence  the  statement 
of  the  one  is  no  weightier  than  that  of  the  other.  Where 
such  is  the  case,  there  is  no  discretion  to  be  exercised. 
If  the  plaintiff  can  furnish  nothing  in  addition  to  his  own 
statement,  his  affidavit  is  no  stronger  than  that  of  the 
defendant.  The  one  neutralizes  the  other,  and  the  arrest 
must  be  discharged. 

In  Courtier  agt.  McNamara,  (9  How.,  258,)  Justice  HARRIS 
declares,  that  where  a  judge  makes  an  order  for  the  arrest 
of  a  defendant,  it  is  for  him  to  judge  of  the  weight  and 
conclusiveness  of  the  evidence  ;  that  his  decision,  like 
that  of  a  jury  upon  the  weight  of  evidence,  is  conclusive, 
and  that  no  other  judge,  though  he  differ  from  him,  has 
the  legal  right  to  pronounce  the  order  void.  I  doubt  if 
the  rule  as  to  the  conclusiveness  of  the  finding  of  a  jury 
upon  conflicting  evidence  has  any  application  to  a  motion 
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where  the  evidence  is  not,  as  in  the  case  of  a  jury,  given 
orally,  but  is  presented  in  the  form  of  affidavit.  An  ap- 
pellate tribunal,  in  my  judgment,  is  just  as  competent  to 
pass  upon  a  question  presented  upon  affidavits,  as  the 
judge  who  first  heard  the  motion.  All  that  he  had  be- 
fore him,  they  have  before  them,  and  are  therefore  as 
fully  possessed  of  the  case  as  he  could  have  been.  But 
where  a  cause  is  tried  in  court  upon  oral  testimony,  it  is 
very  different.  The  witnesses  are  examined  and  cross- 
examined  in  the  view  and  hearing  of  the  jury,  who  are 
consequently  better  able  to  pass  upon  the  question  of 
their  credibility,  where  the  evidence  is  conflicting,  than 
an  appellate  tribunal  could  possibly  be.  This  reason, 
however,  does  not  apply  where  the  question  arises  upon 
affidavits  which  one  judge  may  pass  upon  as  intelligibly 
as  another.  In  the  present  case,  no  such  question  as  the 
weight  of  evidence  is  presented.  The  evidence  is  exactly 
balanced.  The  intrinsic  character  of  conflicting  affida- 
vits, when  taken  together,  might,  in  certain  cases,  be  such 
as  to  entitle  one  to  outweigh  the  other  in  the  scale  of 
presumptive  probability ;  but  not  in  this  case,  as  one 
party  particularly  denies  every  material  fact  which  the 
other  party  states.  For  these  reasons  I  think  the  order 
appealed  from  should  be  reversed. 
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NEW  YORK  COMMON  PLEAS. 
WILLIAM  H.  JACKSON  and  others  agt.  CHARLES  SMITH. 

Where,  on  a  special  motion,  no  papers  are  served  or  read  in  opposition  to  the  mo- 
tion, every  intendment  must  be  presumed  in  favor  of  the  statements  contained  in 
the  moving  affidavits  read  upon  the  motion. 

Where  the  plaintiffs  recovered  judgment  in  a  district  court  in  New  York  city,  against 
the  defendant,  from  which  an  appeal  was  taken  by  the  defendant  to  this  court, 
and  the  undertaking  required  by  §§  354  and  356  of  the  Code  was  duly  approved 
and  filed';  and  afterwards  the  plaintiffs  issued  execution  to  the  sheriff,  on  tho 
judgment,  on  the  ground  that  the  undertaking,  not  having  been  served  on  the 
respondent  or  his  attorney,  their  proceedings  were  not  stayed, 

Held,  on  appeal,  that  the  order  of  the  special  term  vacating  and  setting  aside  the 
execution,  with  $10  costs,  be  affirmed,  with  costs.  There  is  no  provision  of  law  or 
practice  requiring  the  undertaking  to  be  served  on  the  respondent  or  his  attorney. 

New  York  General  Term,  July,  1863. 

DALY,  BRADY  and  HILTON,  Judges. 

THE  plaintiffs  recovered  judgment  in  the  sixth  district 
court  against  the  defendant,  from  which  judgment  an 
appeal  was  taken  to  this  court,  and  the  undertaking  re- 
quired by  sections  354  and  356  of  the  Code  was  duly 
approved  and  filed. 

After  the  undertaking  was  so  approved  and  filed,  the 
plaintiffs  issued  execution  to  the  sheriff  on  the  judgment. 

The  special  term,  on  motion  of  the  defendant,  set  aside 
the  execution,  with  $10  costs,  from  which  order  the  plain- 
tiffs appealed. 

HARRINGTON  &  GRIEFF,  attorneys  for  plaintiff's. 
JOHN  ANDERSON,  Jr.,  attorney  for  defendant. 

By  the  court,  HILTON,  J.  Every  intendment  must  be 
presumed  in  favor  of  the  statements  contained  in  the 
moving  affidavit  read  on  the  motion  below,  there  having 
been  no  papers  served  in  opposition. 

From  this  affidavit  we  learn  that  on  a  judgment  ren- 
dered in  a  district  court,  an  execution  had  been  issued 
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to  the  sheriff,  and  although  an  appeal  had  been  taken, 
and  the  undertaking  given  thereon  approved  and  filed, 
and  a  copy  thereof,  approved  by  our  clerk,  duly  served 
on  the  sheriff,  that  officer  threatened  to  levy  under  the 
execution  and  remove  property  of  the  defendant. 

The  only  ground  of  objection  argued  against  a  motion 
based  on  these  admitted  facts,  to  vacate  an  execution 
issued  long  after  an  appeal  had  been  thus  perfected,  and 
\vhich  still  is  undetermined,  was,  that  a  copy  of  the 
undertaking  had  not  been  served  upon  the  respondent's 
attorney. 

The  plain  answer  to  this  objection  was,  that  the  Code 
(§§  354,  355,  356  and  357)  declares  that  the  approval  and 
filing  of  the  undertaking  shall  stay  the  issuing  of  the 
execution  ;  and,  if  issued,  the  service  of  a  copy  thereof 
upon  the  officer  holding  it  shall  stay  further  proceedings 
thereon. 

Here  the  execution  was  issued  after  the  undertaking 
had  been  approved  and  filed,  and  the  writ  was  therefore 
properly  vacated,  there  being  no  provision  of  law  or  prac- 
tice requiring  such  an  undertaking  to  be  served  on  the 
respondent  or  his  attorney. 

The  appellant,  on  appeal  from  the  order  made  at  special 
term,  now,  for  the  first  time,  takes  these  objections, 
neither  of  which  was  there  alluded  to,  but  all  of  which 
may  be  very  easily  disposed  of,  notwithstanding. 

I.  That  the  court  had  no  jurisdiction  of  the  motion  ; 
the  moving  papers  not  showing  that  a  transcript  of  the 
judgment  had  been  filed  with  the  county  clerk. 

As  to  this,  it  appeared  that  he  had  issued  an  execution 
on  the  judgment  to  the  sheriff,  and  as  an  execution  out  of 
a  district  court  can  only  issue  to  a  constable,  (see  district 
court  act,  Laws  of  1857,  ch.  344,  ^§51,  52,)  it  must  be  pre- 
sumed that  a  transcript  had  been  .filed. 

II.  That  it  did  not  appear  that  the  undertaking  given 


478  NEW  YORK  PRACTICE  REPORTS. 

McCotter  agt.  McCotter. 

was  in  the  form  prescribed  for  staying  proceedings  on  the 
appeal. 

The  affidavit  clearly  indicated — indeed,  the  only  infer- 
ence that  can  be  drawn  from  it  is — that  the  undertaking 
was  one  in  the  usual  form  for  staying  proceedings.  But 
as  no  objection  to  its  form  or  sufficiency  was  made  below, 
it  cannot  now  be  considered. 

IIL  That  if  the  execution  was  irregularly  issued,  the 
notice  of  motion  was  defective  in  not  specifying  the  irregu- 
larity. 

There  was  no  question  of  irregularity  involved  in  the 
motion.  The  plaintiff,  in  violation  of  law,  had  issued  an 
execution,  under  which  he  was  about  seizing  the  defend- 
ant's property.  No  mere  question  of  practice  was  in- 
volved in  such  an  act,  but  a  substantial  grievance,  which 
the  defendant  was  entitled  to  have  remedied  without 
regard  to  forms  or  technicalities. 

Order  appealed  from  affirmed,  with  costs. 


NEW  YORK  COMMON  PLEAS. 

DOUGLASS  G.  McCoxxER  agt.  ALEXANDER  McCoxxER  and 
ALFRED  F.  BEACH. 

The  purchase  of  a  judgment  from  the  judgment  creditor,  eo  nomine,  is  not  affected 
by  equities  between  him  and  his  partner,  without  notice  thereof  to  the  assignee, 
It  is  not  enough  that  a  latent  claim  is  urged  against  a  purchase  in  good  ftiith, 
without  notice. 

New  York  General  Term,  July,  1863. 

DALY,  BRADY  and  HILXON,  Judges. 

THIS  was  an  appeal  from  an  order  of  Mr.  Justice  DALY, 
dissolving  an  ex  part e  injunction,  obtained  by  the  plaintiff 
against  the  defendants  under  these  circumstances,  viz: 
The  defendant,  Alexander  McCotter,  recovered  a  judg- 
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ment  against  the  city  of  New  York  for  over  $141,000,  for 
damages  for  breach  of  contract  by  the  city  in  not  com- 
pleting what  is  called  "the  Ward's  Island  purchase." 
This  case  is  now  in  the  court  of  appeals.  The  defendants 
assert  that  the  judgment  was  assigned  over  to  Alfred  F. 
Beach  for  value  received,  without  notice  of  the  rights  of 
the  plaintiff. 

The  plaintiff  filed  his  bill  in  this  cause,  claiming  that 
he  was  a  partner  of  the  defendant,  Alexander  McCotter, 
in  that  contract  with  the  city,  and  was  entitled  to  a  cer- 
tain share  of  the  profits  thereof;  he  alleged  further  that 
the  defendant  Beach  was  an  assignee,  with  notice  of  hia 
rights,  and  that  the  defendants  were  negotiating  with  the 
city  for  about  $125,000,  and  he  prayed  an  injunction  and 
receiver. 

To  these  allegations  full  denials  and  answers  were 
set  up. 

The  case  was  argued  before  Judge  DALY,  who  dissolved 
the  injunction  and  denied  the  plaintiff's  right  to  relief 
thereunder.  From  that  decision  an  appeal  was  taken  to 
the  general  term. 

C.  BAINBRIDGE  SMITH,  for  the,  appellant. 
DENNIS  McMxHON,  for  the  respondents. 

BRADY,  J.  The  interest  of  the  plaintiff  in  the  profits 
arising  from  tfie  sale  of  the  land  mentioned  in  the  com- 
plaint to  the  corporation,  was  merged  by  the  judgment 
recovered  by  his  father  and  partner,  Alexander  McCotter. 
The  plaintiff,  though  interested  in  the  transactions  as  a 
partner  of  Alexander,  admitted  the  negotiations  for  a 
purchase  and  sale  to  be  conducted  in  the  name  of  the  lat- 
ter, and  when  the  defendants,  the  corporation  of  New 
York,  declined  to  take  the  land,  also  permitted  the  defend- 
ant, Alexander,  his  father,  to  bring  an  action  in  his  (Alex- 
ander's) name,  for  a  specific  performance,  and  to  recover 
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a  judgment  in  his  name.  The  plaintiff  acquiesced  in  these 
various  incidents,  all  of  which  were  calculated  to  convey, 
and  must  have  established  the  belief  that  Alexander  was 
the  sole  party  in  interest.  Under  such  a  belief,  the  de- 
fendant Beach  purchased  the  judgment,  and  as  an  innocent 
purchaser  he  must  be  protected.  This  is  an  answer  to 
the  plaintiff's  motion,  without  reference  to  many  other 
circumstances,  which  show  that  this  is  not  a  case  in  which 
the  injunction  should  be  continued,  even  were  there  rea- 
son to  believe  that  the  defendant  Beach  knew  of  the 
plaintiffs  claim  when  he  purchased  the  judgment.  In 
the  view  I  take  of  this  case,  already  expressed,  it  is  not 
necessary,  however,  to  array  these  circumstances.  It  is 
enough  that  a  latent  claim  is  urged  against  a  purchase  in 
good  faith,  without  notice. 

If  the  corporation  had  equities  against  the  judgment, 
they  could  be  urged  against  the  defendant  Beach,  and 
they  seem  to  have  been  by  the  appeal  to  the  court  of 
appeals.  It  is  idle  to  say  that  the  purchase  of  a  judgment 
from  the  judgment  creditor,  eo  nomine,  is  affected  by  equi- 
ties between  him  and  his  partner,  without  notice  thereof 
to  the  assignee. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 
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NEW  YORK  SUPERIOR  COURT. 
SCOTT  agt.  GUTHRIE  and  others. 

The  certificate  of  acknowledgment  of  an  assignment  for  the  benefit  of  creditors  u 
sufficient  to  cover  the  schedule  of  property  annexed,  although  it  precedet  the 
schedule. 

Where  the  assignors  are  non-re>idents,  the  assignment  Is  properly  recorded  in  the 
county  where  the  property  is  located, 

Where  the  assignors,  after  providing  for  the  payment  of  their  copartnership  debt", 
provided  for  the  payment  of  their  individual  debts  of  unequal  amounts,  held,  that 
if  that  clause  was  void  under  the  statute,  by  reason  of  its  being  evidence  of  an 
intent  to  hinder,  delay  or  defraud  individual  creditors  of  the  assignor  who  had  the 
fewest,  that  defeat  could  not  be  taken  advantage  of  by  any  other,  and  particu- 
larly preferred  creditors.  (This  seems  to  be  adverse  to  O'Jffeil  agt.  Salmon,  ante, 
246.) 

New  York  General  Term,  Jlpril,  1863. 

ROBERTSON  and  MONELL,  Jitstices. 

THE  defendants  being  copartners  in  business,  and  non- 
residents, made  a  general  assignment  of  all  their  pro- 
perty, and  directed  the  payment  of  certain  preferred 
debts  named  in  a  schedule  annexed,  then  all  other  part- 
nership debts  of  the  assignors,  and  then  the  individual 
debts  of  the  assignors,  and  to  return  the  surplus.  The 
schedule  was  annexed  to  the  assignment,  but  the  acknow- 
ledgment of  the  assignment  preceded  the  schedule,  and  it 
appeared  that  the  assignors  owed  individual  debts  which 
were  of  unequal  amounts. 

The  questions  raised  by  the  plaintiff,  who  was  a  cre- 
ditor of  the  firm,  were,  whether  the  certificate  of  acknow- 
ledgment was  sufficient  and  covered  the  schedule  ;  whether, 
the  assignors  being  non-residents,  the  assignment  was 
properly  recorded  in  the  county  where  the  property  was, 
and  whether  there  was  not  enough  on  the  face  of  the 
assignment  to  render  it  fraudulent  and  void. 

The  court,  MONELL,  Justice.      The    certificate  of  ac- 
knowledgment was  properly  and  sufficiently  indorsed,  and 
VOL.  XXV.  31 
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covered  the  schedule  ;  the  assignors  being  non-residents, 
the  assignment  was  properly  recorded  in  the  county  where 
the  property  was.  It  does  not  follow  that  because  the 
omission  to  do  any  or  all  of  the  acts  required  by  the  law 
of  1860,  relative  to  assignments  for  the  benefit  of  credi- 
tors, may  render  an  assignment  inoperative  and  void,  that 
it  is  thereby  rendered  fraudulent  also.  There  was  noth- 
ing on  the  face  of  the  assignment  fo  render  it  fraudulent 
and  void.  The  assignors  had  a  right,  after  providing  for 
the  payment  of  all  their  partnership  debts,  to  direct  the 
payment  of  their  individual  debts,  and  the  plaintiff,  a  cre- 
ditor of  the  firm,  could  not  object. 

ROBERTSON,  J.  That  such  clause,  if  void,  is  only  so 
under  the  statute  against  conveyances  for  the  grantor's 
use,  (2  R.  S.,  135,  §  1,)  and  does  not  avoid  the  whole 
assignment.  Although,  if  such  clause  respecting  indivi- 
dual creditors  may  be  void  under  the  statute  against  con- 
veyances with  an  intent  to  hinder,  delay  and  defraud 
creditors  (2  #.  S.,  137,  §  1)  by  reason  of  its  being  evi- 
dence of  an  intent  to  hinder,  delay  or  defraud  individual 
creditors  of  the  assignor  who  had  the  fewest,  that  defeat 
cannot  be  taken  advantage  of  by  any  other,  and  par- 
ticularly preferred  creditors,  whom  there  is  no  evidence 
of  an  intent  to  hinder,  delay  or  defraud.  Fraud  in  an 
assignment  is  made  by  the  Revised  Statutes  a  question  of 
fact  and  not  of  law.  (2  R.  S.,  137,  §  4.) 
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COURT  OF  APPEALS. 

JOSEPH  GOULDING,  appellant  agt.  ELIZABETH  W.  DAVIDSON, 
respondent. 

Where  a  married  woman  purchases  gooda  on  her  own  account  and  on  her  own  credit 
and  responsibility — the  being  at  the  time  a  trader  doing  business  in  her  own  name 
and  for  her  own  personal  benefit  and  advantage,  and  contrary  to  the  fact,  holding 
herself  out  as  an  unmarried  woman,  and  the  vendor  of  the  gooda  being  ignorant 
of  her  marriage,  the  debt  created  by  such  purchase  does  not  become  the  debt  of 
the  husband. 

The  moral  and  equitable  obligation  resting  upon  the  wife  to  pay  such  debt  is  a  suffi- 
cient consideration  to  support  an  express  promise  to  pay  it,  made  after  she  be- 
came sole  by  the  death  of  her  husband,  and  on  such  promise  she  is  legally  liable. 

March  Term,  1863. 

THIS  is  an  action  brought  by  the  assignee  of  the  vend- 
ors of  certain  goods  and  merchandise  sold  by  them  to  the 
defendant,  to  recover  the  value  thereof.  The  goods  were 
sold  and  delivered  to  her,  as  averred  in  the  complaint,  at 
her  reques't,  and  solely  on  her  credit  and  responsibility, 
she  being  then  a  trader  doing  business  in  her  own  name 
and  for  her  own  personal  benefit  and  advantage,  and  hold- 
ing herself  out  to  be  an  unmarried  woman,  but  that,  in 
fact,  at  the  time  of  making  said  contract,  she  was  in  truth 
a  married  woman,  although  the  plaintiff's  assigns  were 
ignorant  thereof.  But  that,  after  the  death  of  her  said 
alleged  husband,  and  she  being  then  sole,  in  considera- 
tion of  the  premises  and  of  the  moral  obligation  resting 
upon  her  to  pay  for  the  said  goods  and  merchandises,  she 
undertook  and  promised  to  pay  for  the  same. 

To  this  complaint  the  defendant  demurs  on  the  ground 
that  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action. 

Judgment  was  given  for  defendant  on  the  demurrer,  at 
special  term,  which  was  affirmed  at  general  term,  and  the 
plaintiff  now  appeals  to  this  court. 
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A.  BOARDMAN,  for  appellant. 
J.  H.  REYNOLDS,  for  respondent. 

DAVIES,  J.  A  natural  or  moral  obligation  is  one  which 
cannot  be  enforced  by  action,  but  which  is  binding  on  the 
party  who  incurs  it,  in  conscience  and  according  to  natu- 
ral justice,  (2  Bouv.,  200 ;)  and  the  instance  of  such  an 
obligation  is  given  as  when  the  action  upon  the  contract 
is  barred  by  the  statute  of  limitations,  a  natural  or  moral 
obligation  still  subsists,  although  the  civil  obligation  is 
extinguished.  A  natural  obligation  is  a  sufficient  consi- 
deration for  a  new  promise.  (5  Binn.,  33  ;  2  Binn.,  591 ; 
Yelv.,  41,  a.  n.  I ;  Cow.,  289  ;  2  Bl.  Com.,  445  ;  3  B.  &  P., 
249,  n. ;  2  East.,  506;  3  Taun.,  311;  5  Taun.,  36;  Yelv., 
41—6,  n. ;  3  Pick.,  207,  and  other  cases  hereinafter  referred  to.) 

The  very  able  note  to  Wennal.l  agt.  Adney,  (3  Bos.  fy  P., 
249,)  contains  a  review  of  all  the  cases,  and  a  criticism 
upon  the  decisions  of  Lord  MANSFIELD  ;  and  the  writer 
says  that  the  instances  adduced  by  him  as  illustrative  of 
the  rule  of  law  do  not  carry  that  rule  beyond  what  the 
older  authorities  seem  to  recognize  as  its  proper  limits  ; 
for  in  each  instance  the  party  bound  by  the  promise  had 
received  a  benefit  previous  to  the  promise.  Indeed,  it  is 
said,  it  seems  that  in  such  instances  alone  will  an  express 
promise  have  any  operation,  and  there  it  only  becomes 
necessary,  because,  though  the  consideration  were  origi- 
nally beneficial  to  the  party  promising,  yet  inasmuch  as 
he  were  not  of  a  capacity  to  bind  himself  when  he  received 
the  benefit,  or  is  protected  from  liability  by  some  statute 
provision,  or  some  stubborn  rule  of  law,  the  law  will  not, 
as  in  ordinary  cases,  imply  an  assumpsit  against  him. 
Again  :  it  is  remarkable  that  Lord  MANSFIELD  appears  to 
have  used  the  term  "  moral  obligation,"  not  as  expressive 
of  any  vague  and  undefined  claim  arising  from  nearness 
of  relationship,  but  of  those  imperative  duties  which 
would  be  enforceable  by  law,  were  it  not  for  some  posi- 
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tive  rule  which,  with  a  view  to  general  benefit,  exempts 
the  party  in  that  particular  instance  from  legal  liability. 
Were  it  not  for  the  legal  disability  in  the  party  making 
the  contract  at  the  time  it  was  so  made,  the  law  would 
imply  a  promise.  But  by  reason  of  such  disability  the 
contract  cannot  be  enforced,  unless  fchere  be  an  express 
promise  to  fulfill  after  the  disability  ceases.  And  the 
moral  obligation  thus  to  perform  the  contract  made 
under  disability  has  been  held  to  be  a  good  consideration 
to  support  the  express  promise.  Therefore  Judge  BRON- 
SON  said,  in  Ehle  agt.  Judson,  (24  Wend.,  97,)  that  the 
moral  obligation  to  pay  a  debt  barred  by  the  statute  of 
limitations,  or  an  insolvent's  discharge,  or  to  pay  a  debt 
contracted  during  infancy  or  coverture,  and  the  like,  will 
be  a  good  consideration  for  an  express  promise.  But  a 
merely  moral  or  conscientious  obligation,  unconnected 
with  any  legal  or  equitable  claim,  is  not  enough.  The 
doctrine  thus  laid  down  and  stated  with  great  precision 
and  accuracy,  is  fully  sustained  by  the  authorities. 

BUTLER,  J.,  in  Hawkes  agt.  Saunders,  (Cowp.,  289,)  says  : 
The  point  in  justice,  equity  and  good  conscience  to  pay  a 
sum  of  money,  be  or  be  not  a  sufficient  consideration  in 
point  of  law  to  support  a  promise  to  pay  that  sum  ?  If 
such  a  question,  he  says,  were  stripped  of  all  authorities, 
it  would  be  resolved  by  inquiring  whether  law  were  a 
rule  of  justice,  or  whether  it  were  something  that  acts  in 
direct  contradiction  to  justice,  conscience  and  equity. 
He  says  the  matter  has  been  repeatedly  decided,  and 
refers  to  numerous  authorities. 

In  Barnes  agt.  Hedley,  (2  Taunt.,  184,)  a  promise  to  pay 
a  void  and  usurious  debt  was  held  binding  on  the  party 
making  it ;  and  although  the  promissor  was  not  and  never 
had  been  under  any  legal  obligation  to  pay  the  debt,  yet 
it  was  held  that  in  conscience  and  equity  he  was  bound 
to  pay  the  money  actually  borrowed,  and  that  such  moral 
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obligation  formed  a  good  consideration  for  a  promise  to 
pay  it. 

Lee  agt.  Muggeridge  (5  Term,  10)  is  a  case  often  referred 
to,  and  was  regarded  as  a  controlling  authority  until  a 
late  period,  when  its  soundness  has  been  in  some  degree 
questioned.  Ther<e  a  feme  covert,  having  a  separate  es- 
tate, gave  a  bond  for  the  repayment,  by  her  executors,  of 
a  certain  sum  of  money  advanced  at  her  request,  on  the 
security  of  that  bond,  to  her  son-in-law.  After  her  hus- 
band's decease  she  wrote,  promising  that  her  executors 
should  settle  the  bond.  It  was  held  that  assumpsit  would 
lie  against  the  executors  upon  the  promise  of  their  tes- 
tatrix. MANSFIELD,  C.  J.,  said  that  it  had  long  been  es- 
tablished, that  where  a  person  is  bound  morally  and  con- 
scientiously to  pay  a  debt,  though  not  legally  bound,  a 
subsequent  promise  to  pay  will  give  a  right  of  action  ; 
and  the  judges  say  that  the  case  is  not  distinguishable 
from  Barnes  agt.  Hedley,  (supra ;)  that  in  that  case,  cer- 
tainly, Hedley  was  never  for  a  moment  legally  bound  to 
pay  a  farthing  of  that  money  for  which  he  was  sued. 

Bentley  agt.  Morse  (14  Johns.,  468)  is  a  case  similar  in 
principle  to  Hedley  and  Barnes.  In  that  case  a  debt  had 
been  paid,  and  a  receipt  taken  therefor  as  evidence  of  the 
payment.  A  suit  was  brought  to  recover  the  same  debt, 
and  the  receipt  not  being  produced  a  recovery  was  had, 
and  the  amount  paid  the  second  time.  There  was,  there- 
fore, no  legal  liability  on  the  part  of  the  creditor  to  re- 
fund the  money,  but  a  moral  and  conscientious  obligation 
to  do  so,  as  he  had  no  claim  morally  to  the  money  paid 
the  second  time.  It  was  held  that  a  promise  to  repay,  on 
production  of  the  receipt,  was  founded  on  a  good  consi- 
deration. The  court  say  :  "  The  debt  having  been  paid, 
the  recovery  in  the  former  action  was  clearly  unjust,  and 
though,  in  consequence  of  his  neglect,  the  defendant  in 
error  lost  all  legal  remedy  to  recover  back  his  money,  yet 
there  was  such  a  moral  obligation  on  the  part  of  the  plain- 
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tiff  in  error,  to  refund  the  money,  as  would  be  a  good  con- 
sideration to  support  an  assumpsit  or  express  promise  to 
pay  it.  The  moral  obligation  is  as  strong  as  any  in  the 
cases  in  which  it  has  been  held 'sufficient  to  revive  a  debt 
barred  by  statute  or  'some  positive  rule  of  law.  It  is 
like  the  promise  of  an  infant  to  pay  a  debt  contracted 
during  his  nonage,  or  of  an  insolvent  or  bankrupt  to  pay 
a  debt  from  which  he  is  discharged  by  his  certificate." 

Littlefield  agt.  Shee  (2  Barn,  if  Aid.,  811)  was  decided  in 
1831,  and  on  the  ground  that  in  that  case  the  debt  which 
the  wife  promised  to  pay,  after  she  became  discovert, 
was  the  debt  of  her  husband,  and  she  was  under  no  obli- 
gation to  pay  the  same.  Butcher's  meat  had  been  fur- 
nished to  the  wife  for  the  space  of  about  six  months, 
while  hei^fcusband  was  absent  in  Europe,  and  after  his 
death  she  promised  to  pay  it.  Lord  TENTERDON  held  that 
the  plaintiff  had  failed  to  show  that  he  had  supplied  the 
defendant  with  the  meat,  but  that  it  appeared  it  was  fur- 
nished to  her  while  her  husband  was  living,  so  that  the 
price  constituted  a  debt  due  from  him.  They  were  there- 
fore of  the  opinion  that  the  declaration  was  not  supported 
by  the  proof,  and  the  nonsuit  was  right.  Lee  and  Mugge- 
ridge  is  referred  to,  and  it  is  remarked  that  all  the  cir- 
cumstances in  that  case  showed  that  the  money  was  in 
conscience  due  from  the  defendant.  , 

In  Eastwood  agt.  Kenyon  (11  Jidol.  &  Ellis,  438)  the  broad 
doctrine  laid  down  in  Lee  agt.  Muggeridge  is  criticised  by 
Lord  DENMORE,  and  it  is  said  that  that  doctrine  would 
annihilate  the  necessity  for  any  consideration  at  all,  inas- 
much as  the  mere  fact  of  giving  a  promise  creates  a  moral 
obligation  to  perform  it :  and  he  quotes  with  approbation 
the  note  to  Wennall  agt.  rfdney,  (supra,)  "  that  an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the  me- 
dium of  an  implied  promise,  had  it  not  been  suspended 
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by  some  positive  rule  of  law ;  but  can  give  no  original 
cause  of  action,  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred 
by  any  legal  maxim  or*  statute  provisions."  And  he 
thought  the  case  of  Barnes  agt.  Hedley  was  fully  consistent 
with  the  doctrine  of  this  note. 

Watkins  agt.  Halstead  (2  Sand.  S.  C.  R.,  311)  was  a  case 
of  goods  sold  under  such  circumstances,  that  the  husband 
was  clearly  liable  for  them,  and  that  no  moral  obligation 
rested  upon  the  wife  to  pay  for  them.  Her  promise,  after 
she  was  divorced  from  her  husband,  to  pay  for  them,  was 
but  a  promise  to  pay  the  debt  of  another  person,  and  the 
court  held,  following  Littlefield  agt.  Shee,  that  there  was 
no  good  consideration  to  support  the  promise.  I  should 
judge,  from  the  statement  of  the  case,  that  the  jpoods  were 
originally  charged  to  the  husband  and  sold  on  his  credit, 
with  the  understanding  that  if  he  did  not  pay  for  them, 
the  wife  would. 

Geer  and  wife  agt.  Jlrcher  (2  Barb.  S.  C,  420)  was  a  case 
where  it  was  held  that  a  mere  moral  or  conscientious 
obligation,  unconnected  with  a  prior  legal  or  equitable 
claim,  is  not  sufficient  to  support  an  express  promise,  and 
the  rule  as  laid  down  in  the  note  in  Bosan.  and  Puller 
(supra)  is  cited  as  containing  the  true  text. 

In  the  present  case,  can  there  be  any  doubt  but  that 
the  defendant,  if  she  had  been  a  single  woman,  would 
have  been  under  a  legal  and  equitable  obligation  to  pay 
for  these  goods  ?  The  law  would  have  raised,  in  that 
event,  an  implied  promise  to  pay  for  them.  An  express 
promise,  therefore,  revived  a  precedent  good  considera- 
tion which  might  have  been  enforced  at  law,  through  the 
medium  of  an  implied  promise.  The  inability  of  the  wife 
to  contract  is  precisely  the  same  as  that  of  an  infant,  and 
cannot  be  distinguished.  If  a  sale  and  delivery  of  goods 
to  an  infant  imposed  a  moral  obligation  upon  him  to  pay 
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for  them,  it  is  not  perceived  why  a  sale  and  delivery  of 
goods  to  a  married  woman,  as  in  the  present  case,  solely 
on  her  credit  and  responsibility,  she  being  a  trader  doing 
business  in  her  own  name  and  for  her  own  personal  benefit 
and  advantage,  and  holding  herself  out  as  an  unmarried 
woman,  does  not  impose  upon  her  the  same  moral  obliga- 
tion to  pay  for  them.  This  case  is  distinguishable,  there- 
fore, from  those  of  Littlefield  and  Shee,  and  Watkins  agt. 
Halstead,  in  that  the  debt  in  the  present  case  was  never 
that  of  the  husband.  The  wife  here  wag  a  sole  and 
separate  trader  on  her  own  account  and  for  her  own 
personal  advantage,  and  not  by  permission  of  the  hus- 
band. He  was  not,  therefore,  liable  for  the  debt  con- 
tracted by  her ;  neither  would  the  property  so  purchased 
by  her  be  liable  to  the  payment  of  his  debts.  (Sherman 
agt.  Elder,  decided  at  March  term,  1862,  24  JV.  F.,  381  j  2 
Bright  on  Husband  and  Wife,  p.  300 ;  Smith  agt.  Silliman, 
11  How.  Pr.  R.,  368.)  This  is  not  in  conflict  with  the  case 
of  Lovett  agt.  Robinson,  (7  How.  Pr.  R.,  105,)  as  that  case 
was  put  on  the  ground  that  the  wife  was  living  and  coha- 
biting with  her  husband ;  and  it  was  held  then  that  the 
goods  thus  purchased  by  her  became  those  of  her  hus- 
band, and  the  title  thereto  was  vested  in  him. 

It  follows,  from  these  views,  that  the  debt  referred  to 
in  the  complaint,  under  the  circumstances  therein  de- 
tailed, was  not  the  debt  of  the  defendant's  husband,  but 
that  morally  and  equitably  she  ought  to  pay  the  same. 
That  but  for  the  rule  of  law  prohibiting  a  feme,  covert  from 
entering  into  or  making  a  legal  contract,  the  law  would 
have  implied  a  promise  on  her  part  to  pay  for  the  same, 
and  that,  after  such  disability  ceased,  she  having  made 
an  express  promise  to  pay  the  price  of  such  goods,  the 
moral  obligation  or  duty  resting  on  her  to  make  such  pay- 
ment formed  a  good  consideration  for  such  promise,  and 
she  is  consequently  liable  to  pay  for  the  same. 

The  judgment  of  the  supreme  court  should  therefore 
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be  reversed,  and  judgment  should  be  given  for  the  plain- 
tiff on  the  demurrer,  with  costs. 

Judges  BALCOM,  (read  an  opinion  to  the  same  purport,) 
WRIGHT,  DENIO,  ROSEKRANS,  MARVIN  and  SELDEN  con- 
curred. EMOTT,  J.,  was  absent. 


SUPREME  COURT. 

SILAS  BOYNTON,  respondent  agt.  JOHN  BOYNTON,  appellant. 

Where,  on  the  trial,  the  plaintiff  as  a  witness  in  his  own  behalf,  on  cross-examina- 
tion, was  asked,  "  Did  you  at  any  time  previous  to  the  1st  of  April,  1860,  give 
the  defendant  permission  to  remain  on  the  premises  in  question  for  the  said  term 
of  six  weeks,  from  and  after  the  1st  of  April,  1860,  himself  and  family,  and  also 
a  right  to  keep  his  horses  and  cattle  on  the  premises  in  question  for  said  term  of 
six  weeks  ?" 

Held,  that  the  objection  of  the  plaintiff  to  the  question,  that  it  did  not  appear 
whether,  if  any  such  license  was  given,  it  was  in  writing  or  by  parol,  and  if  in 
writing,  the  writing  must  be  produced,  which  was  sustained  by  the  justice,  was 
clearly  error.  A  material  question  calling  for  material  evidence  cannot  be  legally 
excluded,  whether  in  writing  or  not. 

Where  a  witness,  on  examination  on  the  trial,  testifies  to  his  knowledge  of  a  cer- 
tain contract  between  the  parties,  and  is  then  asked  if  he  has  the  contract  or 
agreement  in  writing  with  him,  to  which  he  answers  in  the  affirmative,  but  on 
request  of  counsel  refuses  to  produce  it  in  court,  the  court  has  the  power  and  it  is 
its  duty  to  compel  the  witness  to  produce  the  writing,  or  punish  him  for  contempt. 

Fourth  District,  General  Term,  May,  1863. 

THIS  action  arose  in  a  justice's  court,  and  was  in  tres- 
pass, on  a  complaint  that  the  defendant  entered  certain 
premises  of  the  plaintiff,  in  Hebron,  Washington  county, 
and  wrongfully  took  and  carried  away  the  property  of 
the  plaintiff,  without  his  consent,  and  injured  the  plain- 
tiff's barn,  and  took  out  the  stalls,  and  otherwise  damaged 
the  building,  and  took  and  carried  away  personal  pro- 
perty to  a  large  amount.  The  defendant  denied  these 
allegations,  and  set  up  payment  and  discharge  of  all  the 
matters  set  up  in  the  complaint,  and  an  indebtedness  by 
plaintiff  to  defendant.  The  cause  was  tried  by  the  jus- 
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tice,  without  a  jury,  and  a  judgment  rendered  by  the  jus- 
tice in  favor  of  the  plaintiff  for  $19.76,  damages  and  costs. 
The  defendant  appealed  to  the  county  court,  who  affirmed 
the  judgment,  and  an  appeal  was  taken  from  the  county 
court  to  this  court. 

BURDICK  &  BETTS,  for  plaintiff". 

TIMOTHY  CHONIN  and  E.  D.  GILBERT,  for  defendant. 

By  the  court,  POTTER,  Justice.  A  great  number  of 
questions  are  discussed  in  this  case,  which  I  do  not  re- 
gard it  necessary  to  examine  at  any  length.  The  notice 
of  the  errors  complained  of  in  the  notice  of  appeal  is  suffi- 
ciently broad  and  comprehensive  to  raise  the  questions 
to  be  examined.  These  questions  are,  the  rulings  of  the 
justice  on  the  trial.  The  county  judge  has  furnished  us 
with  no  reasons  for  his  decision.  We  are  therefore  to  go 
back  and  examine  the  action  of  the  justice.  It  will  be 
sufficient  to  premise,  that  the  farm  in  question  had  been 
purchased  by  the  plaintiff  of  the  defendant,  in  the  spring 
of  1860,  and  that  the  plaintiff  also  claimed  that  the  per- 
sonal property  in  question  had  been  purchased  by  him  of 
defendant.  The  plaintiff  was  a  witness  on  the  trial,  and 
had  testified  that  the  defendant,  on  the  14th  March, 
put  his  horses  on  the  barn  floor,  and  used  it  as  a  stable 
from  thence  to  middle  of  May ;  that  the  defendant  had 
taken  down  a  manger  and  partition,  and  took  the  mate- 
rials off  the  premises ;  this  manger  and  partition  he  de- 
scribed as  to  its  materials,  size  and  situation,  and  gave 
his  opinion  as  to  the  value  thereof,  of  the  damage  done 
to  the  barn  floor,  and  that  the  defendant  sold  boards, 
slabs  and  planks  that  were  lying  about  the  premises, 
that  plaintiff  bought  of  him,  which  he  estimated  at  1,000 
feet,  and  two  hitching  posts  that  were  set  in  the  ground. 
I  do  not  find  in  the  evidence  that  these  posts  were  taken 
away,  but  that  the  defendant  said  they  were  his,  and  he 
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should  take  them.  On  the  cross-examination  of  the  plain- 
tiff as  a  witness,  in  answer  to  the  question,  "  Did  you  buy 
all  the  lumber  you  have  spoken  of  in  your  direct  exami- 
nation as  having  been  bought  of  defendant,  all  at  one 
time  ?"  Answer  :  "  I  think  I  did  ;  I  bought  it  when  I 
bought  the  farm  ;  I  bought  the  farm  and  the  lumber  with 
it,  all  in  one  bargain ;  we  drew  writings  when  I  bought 
the  farm."  The  defendant  then  moved  to  strike  out  all 
the  testimony  relative  to  the  buying  of  the  lumber  spoken 
of  by  witness,  as  it  appeared  by  plaintiff's  testimony  that 
the  bargain  was  in  writing.  Plaintiff  objected  to  this  on 
the  grounds,  first,  that  the  evidence  was  received  without 
objection.  This  was  not  a  good  objection.  It  would  be 
monstrous  that  a  party  could  volunteer  evidence  in  his 
own  behalf,  which  nobody  could  anticipate,  and  then  turn 
round  and  say,  "  I  got  it  out  before  you  objected,  and 
now  you  are  obliged  to  have  it  as  legal  evidence."  The 
second  objection  was  :  Plaintiff's  evidence  does  not  show 
that  the  bargain  made  with  the  defendant  as  to  the  stuff 
in  question  was  ever  reduced  to  writing.  Upon  a  pretty 
close  criticism,  this  objection  may  be  a  good  one.  It  is 
possible  that  the  farm  and  lumber  might  all  have  been  in 
one  bargain,  and  not  both  put  into  the  writing.  The  jus- 
tice held  it  to  be  good  ;  and  as  it  is  possible  it  might  be, 
I  think  this  ruling  may  be  sustained 

The  next  question  about  which  the  parties  differ  is  as 
follows  :  The  plaintiff,  as  a  witness  on  his  further  cross- 
examination,  was  asked  :  "Did  you  at  any  time  previous 
to  the  1st  April,  1860,  give  the  defendant  permission  to 
remain  on  the  premises  in  question  for  the  said  term  of 
six  weeks  from  and  after  the  1st  April,  1860,  himself  and 
family,  find  also  a  right  to  keep  his  horses  and  cattle  on 
the  premises  in  question  for  said  term  of  six  weeks  ?"  To 
this  question  the  plaintiff  objected  that  it  did  not  appear 
whether,  if  any  such  license  was  given,  it  was  in  writing 
or  parol,  and  if  in  writing,  the  writing  must  be  produced  ; 
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also,  as  immaterial.  This  objection  was  sustained  by  the 
justice.  This  was  clearly  error  on  the  part  of  the  justice. 
This  was  a  material  question  ;  it  called  for  material  evi- 
dence. Such  evidence  could  not  be  legally  excluded, 
whether  it  was  in  writing  or  not.  If  it  was  in  writing, 
then  it  should  be  proved  by  the  writing.  There  is  no 
evidence  that  it  was  in  writing  ;  the  justice  had  no  right 
to  assume  that  it  was.  The  party  making  the  objection 
must,  on  his  part,  show  it  to  be  in  writing,  before  he 
could  call  on  the  justice  to  exclude  it.  The  justice,  on 
the  previous  question  we  have  just  examined,  admitted 
just  such  evidence,  because  it  was  not  positively  cer- 
tain that  it  was  in  writing ;  and  we  have  held  he  was 
justified  for  the  very  reason  that  it  did  not  clearly  so 
appear.  Suppose  the  evidence  called  for  was  in  reality 
parol  evidence,  as,  for  aught  we  know,  it  was,  how  could 
a  party  prove  his  defence,  if  the  same  objection  is  raised 
and  the  justice  excluded  it  ?  Nobody  will  doubt  that  if 
the  defendant  had  license  or  permission  from  the  plaintiff 
to  do  the  things  he  did  do,  and  was  sued  for  doing,  that 
it  was  evidence  tending  to  justification.  The  justice  was 
doubtless  misled.  If,  when  the  witness  had  answered  the 
question,  it  had  turned  out  on  cross-examination,  or  oth- 
erwise, that  the  agreement  was  in  writing,  the  justice 
could  have  stricken  out  the  evidence,  unless  the  writing 
was  produced,  because  of  the  rule  that  the  best  evidence 
the  nature  of  the  case  admitted  of  must  be  produced.  (2 
Barn.  &  Mol.,  208.) 

During  the  trial,  as  the  justice  certifies  in  his  amended 
returns,  the  plaintiff  called  a  witness  by  the  name  of  John 
S.  McFarland,  who  had  testified  on  his  cross-examination 
to  some  declarations  of  the  plaintiff  about  the  contract  for 
the  sale  of  the  premises.  While  said  McFarland  was  on 
the  stand  as  a  witness,  the  defendant's  counsel  asked  him 
if  he  had  a  writing  in  his  possession  between  Silas  and 
John.  The  witness  said  he  had  j  the  defendant's  counsel 
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asked  to  see  it ;  the  witness  declined ;  the  defendant's 
counsel  insisted  more  earnestly,  and  the  witness  more 
positively  refused.  The  defendant's  counsel  applied  to 
the  court  to  direct  the  witness  to  produce  the  writing  or 
agreement  to  him  or  to  the  court,  and  the  justice  refused 
to  direct  the  witness  to  produce  it.  The  defendant  claims 
that  this  is  error.  The  plaintiff  criticises  this  proceeding 
as  too  indefinite.  The  witness  was  only  asked  to  pro- 
duce a  writing  between  Silas  and  John ;  it  should  be,  a 
writing  between  the  parties.  Silas  and  John  were  the 
respective  Christian  names  of  the  parties  to  that  action, 
their  surnames  being  the  same — whether  brothers,  or  not, 
we  are  not  informed.  At  such  a  time,  in  such  an  action, 
and  in  reference  to  such  a  matter,  it  would  be  worse  than 
trifling  to  say  that  there  can  be  any  doubt  as  to  who  was 
meant  by  Silas  and  John.  Besides,  the  witness  put  his 
refusal  on  no  such  ground.  So,  too,  this  witness  had 
been  asked  whether  he  knew  the  terms  of  the  contract 
between  the  plaintiff  and  defendant,  relative  to  a  sale  of 
the  premises  in  question  spoken  of;  the  answer  to  which 
question  he  had  evaded  by  stating  what  he  heard  the 
plaintiff  say.  He  then  stated  that  he  knew  the  contract 
made  between  the  parties  ;  he  then  further  stated  that  the 
contract  he  had  spoken  of  was  in  writing;  and  while  he  was 
so  testifying,  he  was  asked  if  he  had  a  writing  between 
Silas  and  John  in  his  possession;  he  said  he  had,  and 
refused  to  produce  it,  and  the  justice  did  not  compel  him 
to  produce  it.  The  counsel  for  the  plaintiff  say  he  was 
only  asked  for  "  a  writing,"  not  for  the  agreement.  No 
such  objection  was  made  at  the  time.  The  justice  does 
not  put  his  ruling  on  such  ground,  and  the  whole  proceed- 
ing squints  most  strongly  of  evasive  and  of  unreasonable 
technical  criticism.  The  reviewing  court  ought  not  to 
countenance  this  character  of  trifling,  when  principles 
of  law  and  the  solemn  rights  of  parties  are  at  stake.  In 
a  fair  reading  of  the  case  as  it  is,  I  had  no  doubts  as 
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to  what  was  meant.  Could  the  parties  then  present, 
familiar  with  all  the  particulars,  incidents  and  circum- 
stances not  written  in  the  case,  doubt  ?  I  think  not.  The 
justice  had  the  power,  the  paper  being  in  the  possession 
of  the  witness  while  in  court  and  testifying,  to  compel 
him  to  have  produced  it,  or,  in  case  of  his  refusal,  to 
have  punished  him  for  contempt.  The  justice  probably 
did  not  understand  his  rights  or  his  authority  in  this 
respect,  and  the  conduct  of  the  witness  deserves  severe 
censure.  We  can  hardly  believe  that  a  case  thus  pre- 
sented, with  such  features  of  suspicion  as  to  the  fairness 
of  the  trial,  should  be  sustained  if  error  is  apparent  in 
the  case.  The  error  first  noticed  is  sufficient  to  reverse 
the  judgment ;  the  last  is  sufficient  to  cast  suspicion  that 
the  case  had  not  been  fairly  tried.  I  do  not  think  we 
need  examine  it  further. 

I  think  the  judgment  of  the  county  court,  and  also  that 
of  the  justice,  should  be  reversed. 


COURT  OP  APPEALS. 

THE  PEOPLE  ex  rel.  MOSES  M.  SMITH  and  MOSES  M.  SMITH, 
appellants  agt.  DIODATE  PEASE,  respondent. 

In  proceedings  upon  quo  varranto  to  try  the  title  to  an  elective  public  office,  the  par- 
ties interested  hare  a  right  to  go  back  of  the  ballot  box  and  inquire  into  the  legal 
qualifications  of  the  voters  who  voted  for  the  office ;  and  in  case  any  such  voters 
were  disqualified  by  a  want  of  residence  for  four  months  in  the  county ;  or  were 
minors  ;  or  were  aliens,  their  votes  are  to  be  discarded  where  it  will  change  the 
result  of  the  election.  And  hearsay  evidence  of  such  disqualification  may  be 
received  to  establish  it,  as  well  as  the  oath  of  the  voter  himself. 

March  Term,  1863. 

THIS  is  an  action  in  the  nature  of  a  quo  warranto,  to  test 
the  title  of  the  relator  and  the  defendant  to  the  office  of 
county  treasurer  of  the  county  of  Lewis.  Both  parties 
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claim  to  have  been  legally  and  duly  elected  to  that  office 
at  the  general  election  held  in  that  county  in  the  month  of 
November,  1857.  It  appears  that  at  such  election,  three 
thousand  and  four  hundred  votes  were  cast  for  such  officer, 
and  that  by  the  canvass  and  estimate,  as  made  by  the  board 
of  county  canvassers,  sixteen  hundred  and  eighty-three 
votes  were  given  to  this  relator,  and  sixteen  hundred  and 
ninety -four  were  given  to  this  defendant ;  and  to  the  latter 
the  county  canvassers  issued  the  certificate  of  election 
authorized  by  the  statute.  Twenty-three  imperfect  votes 
were  returned  by  the  town  inspectors,  which  were  rejected 
by  the  board  of  county  canvassers,  of  which  the  relator 
claimed  nineteen,  and  the  defendant  four.  The  complaint 
claimed  that  these  nineteen  votes  should  be  allowed  to  the 
relator,  and  that  he  had  been  duly  and  legally  elected  by 
the  greatest  number  of  votes  cast  at  such  election,  and 
that  the  defendant  had  intruded  into  and  usurped  said 
office.  The  answer  sets  up  that  the  defendant  had  been 
legally  and  duly  elected  to  said  office,  he  having  received 
the  greatest  number  of  votes  cast  by  qualified  electors  at 
such  election ;  and  upon  the  trial,  the  main  question  of  con- 
troversy was,  whether  the  defendant  could  show  that  votes 
cast  for  the  relator  were  so  given  by  persons  not  possess- 
ing the  legal  qualifications  of  voters.  Conceding  that  the 
imperfect  votes  should  be  allowed  to  the  relator  and  the 
defendant  respectively  as  claimed  by  them,  the  result  then 
would  be  that  the  relator  would  have  received  seventeen 
hundred  and  two  votes,  and  the  defendant  sixteen  hundred 
and  ninety-eight  votes,  thus  electing  the  relator  by  a  ma- 
jority of  four  votes. 

To  overcome  this  majority  the  defendant  sought  to  estab- 
lish, on  the  trial,  that  five  of  the  votes  thus  claimed  by 
and  counted  for  the  relator,  were  given  by  persons  not 
qualified  or  legally  entitled  to  vote,  and  deducting  the 
same  from  the  said  seventeen  hundred  and  two  votes,  it 
would  leave  for  the  relator  sixteen  hundred  and  ninety- 
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seven  votes,  being  one  less  than  those  given  for  the  defend- 
ant, and  consequently  giving  to  him  the  greatest  number 
of  votes.  On  the  trial,  it  appeared  that  one  John  Kent, 
who  had  voted  for  the  relator,  had  not  been  a  resident  of 
the  county  of  Lewis  for  four  months  preceding  the  elec- 
tion, and  that  John  Thrall,  who  also  voted  for  the  relator, 
was  a  minor  at  the  time  he  gave  such  vote.  It  also 
appeared  that  Francis  Stoppel  Sebastian  Hock,  and  Conrad 
Hock,  who  also  voted  for  the  relator  at  said  election,  were 
aliens  at  the  time  such  votes  were  given.  And  the  judge 
charged  the  jury  that  they  must  inquire,  upon  the  evidence, 
not  which  candidate  had  the  most  votes,  but  which  had 
the  most  lawful  votes,  and  that  they  must  strike  out  and 
disallow  all  votes  which  they  were  satisfied,  upon  the  evi- 
dence, were  given  by  men  who  had  not  the  lawful  right  to 
vote ;  and  to  this  charge  the  plaintiff's  counsel  excepted. 
The  jury  found  a  verdict  for  the  defendant,  and  judgment 
thereupon  was  given  in  his  favor,  and  which,  on  appeal, 
was  affirmed  at  the  general  term.  The  relator  now  appeals 
to  this  court. 

J.  F.  STARBUCK,ybr  appellant. 
F.  KERNAN,  for  respondent. 

DAVIES,  J.  The  charge  of  the  judge  at  the  trial,  and 
the  exception  taken  by  the  relator,  present  the  main  ques- 
tion in  controversy  in  this  action,  and  the  only  one  of 
importance  demanding  consideration.  It  is  certainly  a 
question  far-reaching  in  the  results  which  must  follow  its 
determination ;  for,  upon  its  just  decision  must  depend  the 
value  and  purity  of  the  elective  franchise.  When  we 
reflect  that,  under  the  present  constitutional  provisions  in 
this  state,  we  not  only  elect  all  legislative  officers,  but 
most  of  our  judicial,  executive  and  administrative,  it  can- 
not fail  to  be  seen  how  vital  it  is  to  the  success  and  per- 
manency of  our  institution?  that  the  voice  and  will,  thus 
VOL.  XXV.  32 
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expressed,  be  that  of  those  constitutionally  qualified  thus 
to  speak. 

It  is  of  but  little  moment  that  constitutional  qualifica- 
tions, as  preliminary  to  the  exercise  of  the  elective  fran- 
chise, are  prescribed,  and  that  those  thus  entitled  exercise 
that  right  inestimable  to  freemen,  if  persons  having  no 
such  qualifications  may  exercise  the  same  right,  and  thus 
thwart  and  subvert  the  will  of  the  legal  voters.  Such, 
certainly,  could  never  have  been  the  intent  of  the  framers 
of  our  system  of  government,  and  such  results,  it  has  not 
been  heretofore  supposed,  were  to  be  anticipated  from  an 
elective  system. 

By  section  fifth  of  article  first  of  the  constitution  of  the 
United  States,  each  house  is  declared  to  be  the  judge  of 
the  election  returns  and  qualifications  of  its-  own  members. 
A  similar  provision,  as  applicable  to  our  state  legislature, 
is  found  in  the  constitution  of  this  state,  (sec.  10,  art.  3 ;) 
and  a  like  provision  in  most  if  not  all  of  the  charters  of 
the  various  municipal  corporations  of  this  state  will  be 
found,  as  applicable  to  the  election  of  the  members  of  the 
common  councils  thereof. 

So  far  as  I  have  been  able  to  discover,  the  rule  is  uni- 
versal in  all  legislative  bodies,  upon  inquiries  as  to  the 
election  of  members  thereof,  to  scrutinize  the  qualifications 
of  the  voters,  and  to  deduct  or  disallow  all  votes  cast  for 
any  candidate  by  non-qualified  voters.  This  rule  seems  to 
be  well  established  in  such  cases,  and  it  is  not  perceived 
that  any  substantial  reason  can  be  suggested  why  a  differ- 
ent rule  should  obtain  in  a  civil  suit  or  proceeding  to 
determine  the  right  of  an  individual  to  a  particular  office. 
This  rule  was  distinctly  recognized  and  affirmed  by  the 
house  of  representatives,  in  the  election  case  of  Vallan- 
digham  and  Campbell.  (Cong.  Globe,  vol.  41,  p.  2317,  and 
following.}  In  the  extended  debate  had  upon  that  case, 
all  the  members  concede  that  the  votes  of  illegal  or  non- 
qualified electors  must  be  deducted  or  disallowed,  and  the 
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main  point  of  difference  in  the  discussion  was  as  to  the 
manner  of  establishing  such  disqualification.  It  was  con- 
tended by  some  members  that  it  could  only  be  shown  by 
the  oath  of  the  voter  himself;  while  others  maintained 
that  hearsay  evidence  of  such  disqualification  was  admis- 
sible. Numerous  precedents  are  cited  on  page  2320,  which 
fully  sanction  the  doctrine  that  hearsay  evidence  can  be 
received.  At  page  2319  a  case  is  cited,  where,  before  the 
election  committee  of  the  house  of  commons,  in  England, 
Mr.  Maule  objected  that  the  declarations  of  one  John 
Morlan  were  not  evidence  against  the  sitting  member.  Mr. 

,  since  Lord ,  now  Lord  Chelmsford,  in  reply  said  : 

"  In  the  Southampton  case  it  was  held  that  evidence  may 
be  given  of  the  declarations  of  a  person,  even  after  voting, 
though  it  may  tend  to  affect  him  with  penal  consequences. 
In  the  Ripon  case  the  voter  had  stated  to  two  persons,  in 
the  months  of  June  and  July,  1832,  that  he  had  no  vote, 
and  that  his  aunt  was  tenant  of  the  house.  The  election 
took  place  in  the  beginning  of  1833,  and  the  declarations 
were  held  admissible.  A  voter  who  has  voted  for  the  sitting 
member  is  always  considered  as  a  party,  and  it  is  on  that 
ground  that  his  declarations  are  admissible.  The  question 
is  always  considered  to  be  between  the  voter  and  the  party 
questioning  his  vote,  and  not  merely  between  the  sitting 
member  and  the  petitioner."  The  committee  resolved  that 
the  evidence  should  be  received. 

The  constitution  of  this  state  declares  who  may  exercise 
the  elective  franchise.  Those  entitled  to  vote  at  any  elec- 
tion are,  every  male  citizen  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  citizen  for  ten  days,  and  an  inhabi- 
tant of  this  state  for  one  year  next  preceding  any  election, 
and  for  the  last  four  months  a  resident  of  the  county  where 
he  may  offer  his  vote.  '(Sec.  1  of  art.  2.)  It  follows  that 
none  others  than  those  possessing  these  qualifications  can 
lawfully  vote. 

All  votes  are  to  be  ballots,  and  offered  to  the  inspectors 
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of  election  on  the  day  of  the  election ;  and  it  is  made  by 
statute  the  duty  of  each  inspector  to  challenge  every  per- 
son offering  to  vote  whom  he  shall  know  or  suspect  not  to 
be  duly  qualified  as  an  elector,  (1  jR.  £,  5th  ed.,  433,  §  36 ;) 
and  sec.  41,  same  page,  declares  that  in  case  any  inspector 
of  election  shall  knowingly  and  willfully  permit  or  suffer 
any  person  to  vote  at  any  election  who  is  not  entitled  to 
vote  thereat,  the  said  inspector  so  offending  is  to  be  ad- 
judged guilty  of  a  misdemeanor. 

If  a  person  offering  to  vote  is  challenged,  it  is  made  the 
duty  of  the  inspectors  to  administer  to  the  voter  the  pre- 
liminary oath  prescribed  by  the  statute,  and  to  put  such 
questions  to  the  voter  as  may  tend  to  show  his  right  to 
vote  ;  and  if  any  person  shall  refuse  to  take  such  prelimi- 
nary oath,  or  to  answer  fully  any  questions  which  shall  be 
put  to  him,  his  vote  shall  be  rejected.  (1  R.  S.,  bth  ed.,  p. 
430,  ^  18,  19,  20.)  If  the  person  offering  to  vote  shall 
persist  in  his  claim  to  vote  after  the  inspectors  shall  have 
pointed  out  to  him  wherein  his  right  to  vote  shall  appear 
to  them  deficient,  the  inspectors  shall  then,  if  the  challenge 
is  not  withdrawn,  administer  the  general  oath  set  forth  in 
the  statute.  If  the  oath  is  refused  to  be  taken,  the  vote  is 
rejected.  (Id.,  pp.  430,  431,  §§  21,  22,  24.) 

It  is  seen,  therefore,  that  the  inspectors  have  no  autho- 
rity by  statute  to  reject  a  vote,  except  in  the  three  cases 
of  a  refusal  to  take  the  preliminary  oath,  or  fully  to  answer 
any  question,  or  on  refusal  to  take  the  general  oath  ;  and 
the  only  judicial  discretion  vested  in  them  is,  to  determine 
whether  any  question  put  to  the  person  offering  to  vote 
has  or  has  not  been  fully  answered.  If  the  question  put 
has  been  fully  answered,  and  such  answers  disclose  the 
fact  that  the  person  offering  to  vote  is  not  a  qualified  voter, 
yet  if  he  persists  in  his  claim  to  vote,  it  is  imperative  upon 
the  inspectors  to  administer  to  him  the  general  oath,  and, 
if  taken,  to  receive  the  vote  and  deposit  the  same  in  the 
ballot-box.  These  are  all  the  safeguards  the  legislature 
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have  thought  proper  to  provide  to  insure  the  prevention 
of  fraudulent  or  illegal  voting,  and  they  leave  but  little 
discretion  to  the  inspectors.  Their  duties,  except  in  the 
single  instance  adverted  to,  are  simply  ministerial  in  the 
reception  of  the  votes,  and  entirely  so  in  counting  and 
making  returns  thereof.  The  legislature  have  left  to  those 
bodies  having  the  power  to  judge  of  the  returns  and  elec- 
tions of  their  own  members,  to  correct  any  abuses  which 
may  have  resulted  in  such  election  ;  and  to  judicial  investi- 
gation, when  the  legal  rights  of  individuals  are  concerned  or 
affected,  to  apply  such  remedies  as  the  nature  of  the  case 
calls  for. 

An  action  is  provided  by  law,  in  the  nature  of  a  quo  war- 
ranto,  to  determine,  as  well  the  question  of  the  usurpation 
of  the  person  in  office,  as  the  claims  of  the  person  asserting 
his  right  thereto.  In  this  action  the  determination  as  well 
disposes  of  the  public  interest  as  the  private  right.  It  is 
not  of  so  much  importance,  so  far  as  the  public  is  con- 
cerned, which  of  two  claimants  shall  discharge  the  duties 
of  an  office ;  but  the  private  right  of  an  individual  to  the 
fees  and  emoluments  of  an  office  are  properly  and  legiti- 
mately the  subjects  of  judicial  cognizance ;  and  to  adjudi- 
cate upon  this  right,  it  becomes  essential  to  determine  who 
was  legally  and  duly  elected  or  appointed  to  it,  and  who 
entitled  to  discharge  its  duties  and  receive  and  enjoy 
its  fees  and  emoluments.  The  provisions  of  the  Code  in 
reference  to  this  action  are  ample  to  cover  and  secure,  as 
well  the  interests  of  the  public  as  the  private  rights  of  the 
parties.  The*  determination  of  those  rights  necessarily 
leads  to  an  investigation  into  the  title  of  the  claimants  to 
the  particular  office,  and  such  investigation  must  result  in 
a  determination  of  the  legality  of  the  election  or  appoint- 
ment of  the  one  or  of  the  other. 

It  is  made  the  duty  of  the  board  of  county  canvassers, 
upon  the  statement  of  votes  given,  to  determine  what 
person,  by  the  greatest  number  of  votes,  has  been  duly 
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elected  to  any  office  mentioned  in  said  statement.  (1  R. 
S.,  5th  ed.,  p.  438,  §  10.)  County  treasurers  of  the  several 
counties  of  this  state  are  to  be  elected  at  a  general  elec- 
tion, and  hold  their  office  for  three  years,  (id.,  p.  406,  §  17  ;) 
and  the  certificate  of  the  board  of  canvassers  authorized 
to  canvass  the  votes  given  for  any  elective  office  is  made 
evidence  of  the  election  of  the  person  therein  declared  to 
have  been  elected.  (Id.,  p.  410,  §  22.)  But  such  certifi- 
cate is  only  prima  facie  evidence  of  the  title  of  the  person 
receiving  it  to  the  office  therein  mentioned.  In  all  cases 
where  the  proceeding  is  by  quo  warranto,  or  in  an  action  of 
that  nature,  it  is  held  that  such  proceeding  is  instituted  to 
try  the  right  to  the  office  directly,  and  it  is  competent  to 
go  behind  the  certificate,  which  would  otherwise  be  con- 
clusive, to  ascertain  the  real  facts  of  the  case.  (The  People 
agt.  Seaman,  5  Denio,  409  ;  People  agt.  Ferguson,  8  Cow., 
102;  People  agt.  Van  Slyck,  4  Cow.,  297;  People  agt.  Vail, 
20  Wend.,  12.) 

In  this  last  case,  BRONSON,  J.,  says  :  "  Such  proceeding 
reaches  beyond  those  evidences  of  title  which  are  conclu- 
sive for  every  other  purpose,  and  inquires  into  and  ascer- 
tains the  abstract  question  of  right."  He  also  says  :  "  In 
those  legislative  bodies  which  have  the  power  to  judge  of 
their  own  members,  it  is  the  settled  practice,  where  the 
right  of  the  sitting  member  is  called  in  question,  to  look 
beyond  the  certificate  of  the  returning  officer ;  and  I  think 
a  court  and  jury,  with  better  means  of  arriving  at  truth, 
may  pursue  the  same  course."  But  while  it  is  conceded 
that  this  proceeding  is  to  ascertain  the  right  of  the  person 
to  the  particular  office,  and  that  by  means  of  it  any 
negligence,  mistake  or  fraud  of  the  inspectors  or  can- 
vassers may  be  corrected  in  their  proceedings,  yet  it  is  con- 
tended, if  the  inspectors  have  received  and  allowed  votes 
to  a  party  given  by  persons  not  qualified  to  vote,  such 
proceeding  is  final  and  conclusive,  and  the  party  thereby 
defrauded  of  an  office  to  which  he  was  duly  elected  by 
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having  received  the  greatest  number  of  legal  and  qualified 
votes,  has  no  remedy,  but  must  submit  as  well  to  the  loss 
of  the  office  as  to  the  fees  and  emoluments  growing  out 
of  it.  I  cannot  assent  to  such  a  proposition.  What  is  it 
that  confers  title  to  the  office  and  the  legal  right  to  the 
reception  of  its  emoluments  ?  It  surely  is  the  fact  that 
the  greatest  number  of  qualified  voters  have  so  declared 
their  wishes  at  an  election  held  pursuant  to  law.  It  is  not 
the  canvass,  or  estimate,  or  certificate  which  determines 
the  right.  These  are  only  evidences  of  the  right,  but  the 
truth  may  be  inquired  into  and  the  very  right  be  ascer- 
tained. When  it  is  so  ascertained,  the  legal  consequences 
follow,  that  the  person  usurping  the  office  is  ousted ;  the 
person  entitled  takes  the  office  and  its  fees,  <fec.,  and  reco- 
vers from  the  usurper  the  fees  or  emoluments  belonging 
to  the  office,  received  by  him  by  means  of  his  usurpation 
thereof. 

If  the  term  of  the  office  shall  have  expired  before  the 
final  decision  of  the  question,  it  follows  that  the  successful 
party  cannot  take  the  office  ;  but  he  will  be  none  the  less 
entitled  to  recover  the  fees  and  emoluments  to  which  he 
was  legally  entitled,  which  may  have  been  received  by  the 
usurping  claimant.  Now,  can  a  person  be  deprived  of 
these  fees,  &c.,  by  the  votes  of  persons  not  qualified  to 
cast  them  ?  It  would  seem  that  the  statement  of  the  pro- 
position furnished  its  own  answer.  The  constitution  pre- 
scribes who  may  vote,  and  it  is  needless  to  say  that  none 
others  lawfully  can  do  so.  But  if,  through  inadvertence, 
fraud  or  mistake,  the  votes  of  persons  having  no  right  so 
to  vote  are  taken  and  counted  for  a  particular  candidate, 
and  he  is  therefore  by  reason  of  counting  and  allowing 
such  votes  to  him  declared  duly  elected  to  a  given  office, 
and  enters  upon  the  discharge  of  its  duties  and  receives 
the  fees  and  emoluments  pertaining  thereto,  can  he  inter- 
pose such  illegal  votes  to  the  claim  of  the  person  rightfully 
elected  by  the  greatest  number  of  legal  and  qualified 
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voters  ?  Can  he  make  title  to  the  office  by  the  votes  of 
those  who  have  no  legal  or  constitutional  right  to  vote — in 
other  words,  by  the  wishes  of  those  not  voters  ?  In  my 
opinion,  clearly  not.  The  very  right  to  the  office  is  deter- 
mined by  the  fact,  to  whom  was  the  greatest  number  of 
legal  and  duly  qualified  votes  given  ?  For,  suppose  that 
instead  of  the  voting  having  been  by  ballot,  it  had  been 
viva  voce,  and  the  relator  had  1702  persons  declaring  for 
him  for  county  treasurer,  and  the  defendant  1698,  and  of 
those  declaring  for  the  relator  it  conclusively  appeared 
on  the  trial  that  fifteen  or  twenty  of  these  thus  declaring 
for  him  were  women,  minors  or  aliens,  and  thus  not  voters, 
and  that  all  those  declaring  for  the  defendant  possessed 
the  legal  qualifications  of  voters,  could  there  be  a  moment's 
doubt  as  to  which  was  legally  entitled  to  the  office  ?  I  do 
not  see  that  there  could ;  and  the  supposed  case  is  in  sub- 
stance that  now  under  consideration.  How  can  those  who 
have  no  legal  right  to  interfere  with  or  be  heard  at  an  elec- 
tion deprive  the  legal  and  qualified  voters  of  their  legiti- 
mate choice,  or  the  person  duly  elected  by  them  to  an 
office,  of  its  emoluments  and  advantages  ?  A  vote  is  but 
the  expression  of  the  will  of  a  voter,  and  whether  the  for- 
mula to  give  expression  to  such  will  be  by  ballot  or  viva 
voce,  the  result  is  the  same.;  both  are  a  vote.  It  is  a 
paradox  to  say  that  a  vote  can  be  given  by  one  not  a 
voter ;  and  as  it  is  the  greatest  number  of  votes  which 
elects  a  candidate  and  gives  title  to  the  office,  it  follows 
logically  that  those  ballots  given  or  handed  in  by  persons 
not  voters,  are  not  votes,  and  cannot  therefore  be  right- 
fully estimated  or  have  any  influence  upon  the  result. 
Ordinarily  there  would  be  great  difficulty  in  separating  or 
ascertaining  which  ballots  are  legal,  and  which  have  no 
validity  whatever,  as  being  given  by  non-voters.  But  in 
the  case  at  bar,  it  is  clearly  ascertained  that  five  ballots  or 
votes  given  and  counted  for  the  relator  were  cast  or  given 
by  persons  not  qualified  to  vote,  and  he  consequently,  in 
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truth  and  in  fact,  had  five  votes  less  than  have  been 
counted  and  allowed  to  him.  They  must  therefore  be  sub- 
tracted from  the  total  vote  allowed  to  him,  and  such  sub- 
traction leaves  him  a  less  number  of  votes  than  were  given 
for  the  defendant. 

In  the  case  of  the  People  agt.  Van  Slyck,  (supra,)  Jones, 
arguendo,  says:  "  To  make  a  choice  of  the  defendant  within 
the  provisions  of  the  statute,  there  should  be  a  majority  of 
legal  votes;"  and  such  seems,  evidently,  to  be  the  view 
of  the  court.  It  hardly  needs  argument  or  illustration  to 
show  that  the  votes  contemplated  by  the  framers  of  the 
constitution,  and  by  the  legislature  in  declaring  that  the 
person  having  the  greatest  number  of  votes  should  be 
elected  and  entitled  to  the  particular  office,  meant  thereby 
legal  votes — those,  and  those  only,  cast  by  voters  possess- 
ing the  constitutional  qualifications.  In  my  opinion,  ballots 
cast  by  females,  minors,  aliens,  or  those  not  having  the  con- 
stitutional qualifications,  are  not  votes  within  the  meaning 
and  intent  of  the  constitution  and  election  laws.  Cole  on 
Quo  Warranto,  (p.  110,)  citing  a  number  of  English  cases, 
lays  down  these  propositions,  which  harmonize  with  the 
views  already  suggested.  He  says  that  the  party  may  not 
have  been  duly  elected.  This  may  happen,  although  he 
was  "qualified"  to  be  elected,  and  the  election  itself  was 
neither  void  nor  irregular,  as  when  he  did  not  obtain  a 
majority  of  legal  votes.  The  burgess  roll  is  prima  facie 
evidence  of  a  party's  right  to  vote  as  a  burgess  at  an  elec- 
tion. Indeed,  no  question  can  be  put  to  him  as  to  his 
right  to  vote,  but  only  to  his  signature  to  the  voting  paper 
handed  in  by  him,  and  his  identity  with  the  person  named 
in  the  burgess  roll,  and  whether  he  has  already  voted  at 
that  election.  But  the  burgess  roll  is  not  conclusive  as  to 
the  voter's  title  upon  an  application  for  a  quo  warranto 
information  against  the  party  elected,  and  therefore  the 
relator  may  show  by  affidavit  that  although  the  defendant 
had  a  colorable  majority  at  the  election,  yet  that  certain 
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of  his  votes  were  bad  ones  for  specified  reasons,  and  that, 
deducting  such  bad  votes,  the  relator  or  some  other  can- 
didate had  the  majority  of  legal  votes.  So  it  may  be 
shown  that  some  of  the  voting  papers  for  the  defendant 
were  defective  and  insufficient,  and  that,  deducting  them, 
the  defendant  had  not  a  majority  of  legal  votes.  The 
same  doctrine  was  enunciated  in  the  case  of  Rex  agt.  Vice- 
Chancellor^  fyc.,  of  Cambridge,  (3  Bin.,  1647,)  where  a  man- 
damus was  awarded  to  put  the  Earl  of  Hardwicke  into  the 
office  of  high  steward  of  the  university  of  Cambridge,  on 
the  ground  that  one  of  the  votes  given  against  him,  which 
produced  a  tie,  was  an  illegal  vote,  and  by  a  person  not 
having  the  right  to  vote.  The  proctors  had  declared  the 
vote  to  be  equal,  and  therefore  no  election.  Lord  MANS- 
FIELD, after  discussing  the  qualifications  of  Mr.  Pitt,  whose 
vote  had  been  given  against  the  Earl  of  Hardwicke,  and 
thereby  produced  a  tie,  arrived  at  the  conclusion  that  he 
was  not  a  legal  voter,  and  if  so,  he  says,  there  is  a  majority 
of  one  for  Lord  Hardwicke,  unless  the  other  side  can  dis- 
qualify some  of  those  who  voted  for  him.  He  further 
says :  a  The  declaration  of  the  proctors  cannot  affect  the 
substantial  right.  The  right  of  election  appears  to  be  in 
Lord  Hardwicke,  and  I  am  very  clear  that  the  foundation 
of  the  rule  should  be  in  the  election."  Justice  WILMOT 
said:  "As  to  the  declaration  of  the  proctors,  I  think  it 
immaterial ;  for  the  question  depends  not  upon  that,  but 
upon  the  real  majority  of  legal  votes.  Their  declaration 
cannot  alter  or  affect  that.  If  they  had  made  a  declaration, 
and  even  if  such  their  declaration  had  been  contrary  to  the 
truth  of  the  fair  and  real  right,  the  court  must  have  taken 
up  the  matter  upon  the  true  and  real  merits ;  for  the  right 
to  the  office  attached  in  Lord  Hardwicke  upon  his  having 
a  majority  of  legal  votes.  If  he  had  a  real  right,  this 
court  ought  to  give  activity  to  it ;  and  the  omission  of  a 
declaration  of  the  proctors,  or  the  falsity  of  it,  cannot 
affect  their  judgment  concerning  the  legality  of  the  right." 
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Thereupon  he  adds :  "  Lord  Hardwicke  had  the  majority 
of  legal  votes." 

We  have  seen,  from  the  authorities  and  cases  cited,  that 
the  practice  is  universal,  where  a  scrutiny  is  instituted  to 
determine  the  right  to  an  office  by  legislative  bodies,  to 
reject  all  votes  given  or  cast  by  persons  not  duly  qualified 
to  vote ;  and  upon  such  investigations  the  declarations  of 
the  person  casting  the  vote  have  been  admitted  and  received 
as  evidence  of  his  qualifications  or  want  of  qualifications. 
It  is  hearsay  evidence,  and  yet,  upon  well  settled  and 
uniform  practice,  has  been  allowed.  The  learned  note  to 
3d  .Me  Cord's  Reports,  (p.  230,)  on  hearsay  evidence,  distinctly 
announces  this  doctrine.  He  says,  under  the  23d  head : 
"  The  declarations  of  a  voter  may  be  given  in  evidence  to 
set  aside  the  election :  as  to  diminish  the  poll  by  taking  an 
incompetent  vote  off,  or  to  prove  bribery,  Ac. ;  but  they 
are  not  admissible  on  a  charge  against  the  candidate  for 
bribery,  <fcc.  They  are  admitted  to  annul  votes,  but  not 
to  set  aside  the  election  by  disqualifying  the  member  on 
account  of  his  bribery,  &c."  (Citing  the  case  of  MUborne, 
part  1  Doug.  Election  Cases,  67 ;  case  Ireelchester,  3  id,  76 ; 
Petersjield  case,  3  id.,  6;  Worcester's  case,  3  id.,  129;  Shaftes- 
bury's  case,  3  id,  150.)  This  doctrine  is  referred  to  with 
approbation  in  Cowen  if  HUCs  Notes,  (vol.  2.  p.  322 :)  and 
the  learned  note  in  3d  Me  Cord  is  referred  to  as  the  source 
from  which  the  editor  had  obtained  the  remarks  and 
references  quoted  by  him.  These  writers  and  the  cases 
cited  by  them  distinctly  recognize  the  doctrine  that,  upon 
a  scrutiny  had  in  reference  to  the  validity  of  an  election, 
the  votes  given  by  unqualified  voters  may  be  deducted  to 
dimmish  the  poll  by  being  taken  off  as  incompetent,  and 
that  votes  so  given  may  be  annulled  or  disregarded  or 
rejected. 

In  the  case  as  above,  the  disqualification  was  proven  by 
the  voter  himself;  but  these  authorities  abundantly  sustain 
the  position  that  the  declarations  of  the  voter  as  to  his 
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want  of  qualification  would  have  been  admissible  and  legal 
evidence. 

It  is  urged,  however,  that  the  act  of  the  inspectors,  in 
receiving  and  depositing  the  ballot,  is  judicial,  and  there- 
fore cannot  be  reviewed  in  this  action.  It  is  supposed  that 
the  contrary  has  been  satisfactorily  shown,  and  that  the 
universal  practice  of  the  courts,  in  actions  or  proceedings 
like  the  present,  where  they  have  inquired  into  the  very 
right  of  the  case,  refutes  this  assumption.  In  the  case  oi 
The  People  agt.  Van  Slyck,  (supra,)  it  was  urged  by  the 
counsel  for  the  defendant  that  the  certificate  of  the  deter- 
mination of  the  board  of  canvassers  was  conclusive  evi- 
dence of  the  election  ;  that  it  could  neither  be  impeached 
nor  contradicted ;  that  the  authority  exercised  by  the 
board  of  canvassers  was  judicial ;  and  that  if  the  supreme 
court  had  jurisdiction  to  review  the  determination  of  the 
board  of  canvassers,  their  reviewing  power  could  only  be 
exercised  through  the  medium  of  a  certiorari,  and,  until 
reversed  in  this  form,  it  remains  valid  and  conclusive,  and 
cannot  be  questioned  by  an  information  in  the  nature  of  a 
quo  warranto.  These  views  were  repudiated  by  the  court 
in  that  case,  which  held  that  the  act  of  the  canvassers  was 
not  judicial,  but  merely  ministerial,  and  that  the  trial  in 
quo  warranto  is  had  upon  the  right  of  the  party  holding  the 
office.  This  doctrine  was  promulgated,  nearly  forty  years 
since,  in  this  state,  and  has,  so  far  as  I  can  ascertain,  been 
acquiesced  in  and  sustained  in  all  cases,  and  I  think  it 
ought  not  now  to  be  disturbed.  In  The  People  agt.  Fergu- 
son, (supra,)  it  was  urged  that  the  court  could  not  go  behind 
the  ballot-boxes ;  that  such  a  principle  would  be  of  the 
most  dangerous  tendency.  Chief  Justice  SAVAGE  most  cor- 
rectly said,  that  the  object  of  an  election  is,  that  the  person 
receiving  the  greatest  number  of  votes  in  his  favor  shall 
have  the  office  designated  by  the  electors ;  that  he  could 
not  assent  to  the  proposition  that  you  may  not  look  beyond 
the  ballot-boxes  for  testimony  because  of  the  danger  of 
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perjury  and  subornation  of  perjury.  He  considered  the 
question  fairly  before  a  jury,  and  to  be  proved,  like  all 
other  facts,  by  the  best  evidence  that  the  nature  of  the 
case  admits  of. 

We  are  much  pressed  with  the  argument,  that  it  would 
be  attended  with  great  inconvenience,  if  we  permit  a  'party 
to  try  his  right  to  an  office  by  showing  that  his  adversary 
failed  to  receive  a  greater  number  of  illegal  votes  than  the 
ascertained  majority  given  him.  It  is  said  that  in  a  gen- 
eral state  election,  the  time  necessarily  occupied  in  such 
a  trial  might  consume  more  than  eighty-three  years.  It  is 
the  first  time  I  have  ever  heard  it  urged  that  a  party  who 
had  a  conceded  right  should  not  have  a  remedy  to  enforce 
it,  because  a  large  consumption  of  time  would  ensue  before 
his  right  could  be  established.  If  a  party  has  a  legal  title 
to  an  office,  it  surely  can  be  no  legal  reason  for  denying 
him  the  opportunity  to  establish  it,  that  such  process  ^\  ill 
require  the  examination  of  a  large  number  of  witnesses  and 
much  time  in  the  proceeding.  Rights  of  parties  cannot  be 
determined  on  such  a  basis.  The  case  of  Rex  agt.  Cam- 
bridge only  required  the  examination  into  the  qualifications 
of  one  voter,  and  it  was  entertained  by  the  court  of  King's 
Bench,  but  not  for  that  reason.  Ex  parte,  Murphy  (7  Cow., 
153)  involved  an  inquiry  as  to  two  illegal  votes,  and  it 
clearly  would  have  been  entertained  if  it  had  influenced 
the  result  of  the  election.  The  case  of  The  People  agt. 
Cooke  (14  Barb.,  259  ;  S.  C.,  4  Seld.,  67)  involved  an  inquiry 
into  the  title  of  the  contestants  to  the  office  of  sfcate  trea- 
surer, who  had  been  voted  for  at  a  general  state  election. 
I  do  not  find  it  was  urged  in  that  case,  that  the  action 
ought  not  to  be  entertained  on  the  ground  of  inconvenience 
or  the  great  length  of  time  which  was  occupied  in  the 
investigation.  The  views  expressed  by  Judge  WILLARD, 
in  this  court,  in  the  case  of  The  People  agt.  Cooke,  (supra,) 
are  sound,  and  should  be  adhered  to.  He  says  :  "  We  are 
not  called  upon  to  say  that  every  possible  question  arising 
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under  the  election  law  may  be  corrected  in  this  way.  It 
is  enough  that  the  principle  maintained  in  The  People  agt. 
Ferguson  sustains  the  ruling  of  the  court  below.  That  case 
has  stood  the  scrutiny  of  more  than  a  quarter  of  a  century, 
and  has  neither  been  disturbed  by  the  new  constitution  nor 
the  repeated  revision  of  the  election  laws.  I  see  nothing 
in  the  present  case  that  requires  us  to  depart  from  it."  He 
adds,  and  what  he  says  is  as  applicable  to  the  present  case 
as  the  one  then  under  consideration  :  "  Nor  is  there  any 
danger  to  be  apprehended  to  the  security  of  our  institu- 
tions by  pursuing  this  practice.  The  right  to  an  office  is 
no  higher  than  a  right  to  life,  liberty  and  property.  There 
is  no  principle  that  should  withdraw  the  first  from  the  cog- 
nizance of  a  court  and  jury  to  the  exclusion  of  the  last. 
Both  will  indeed  be  safe  under  the  administration  of  the 
ordinary  tribunals."  We  think,  therefore,  the  charge  of 
the  judge  at  the  circuit,  that  it  was  to  be  determined  upon 
the  evidence  adduced  which  candidate  had  the  most  lawful 
votes,  and  if  they  found  that  the  defendant  had  the  greatest 
number  of  legal  votes,  then  he  was  entitled  to  the  office, 
and  their  verdict  should  be  in  his  favor,  was  correct,  and 
that  the  verdict  on  that  ground  should  not  be  disturbed. 
The  motion  to  strike  out  the  testimony  of  Conrad  Hock 
was  properly  denied.  It  was  for  the  jury  to  say,  from  the 
whole  testimony,  whether  in  fact  his  vote  should  be  given 
to  the  relator.  He  stated  unequivocally  that  he  voted  for 
Smith ;  and  on  cross-examination  he  testified  that  it  was 
said  Singh's  namef  was  on  the  ticket ;  that  was  all  he  knew 
about  it.  It  was  for  the  jury  to  say,  from  all  the  circum- 
stances related  by  him,  whether  or  not  he  voted  for  the 
relator.  We  are  to  assume  that  they  believed  he  did.  The 
objection  taken  to  the  refusal  of  the  motion  to  strike  out 
the  testimony  of  Sheat  cannot  be  sustained.  The  witness 
had  testified  that  he  did  not  know  whether  he  voted  or  not 
for  Smith,  and  the  other  matters  stated  by  him  may  be 
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regarded  as  wholly  immaterial.  The  other  exceptions  do 
not  seem  to  call  for  any  further  observation. 

It  seems  to  us  that  the  judge  was  correct  in  stating  to 
the  jury  that  when  it  was  proven  that  a  man  was  alien 
born,  and  there  was  prima  facie  proof  that  he  had  never 
been  naturalized  or  otherwise  become  a  citizen,  the  vote 
given  by  him  must  be  stricken  out,  and  the  burden  of 
proving  citizenship  was  either  upon  the  voter  or  the  party 
claiming  his  vote  to  be  legal.  If  the  views  herein  expressed 
are  sound,  then  this  charge  was  unexceptionable.  So  was 
that  part  of  the  charge  correct  in  relation  to  the  witness 
Risenot,  who  testified  that  he  was  born  in  France,  and  had 
voted  ;  and  there  was  no  evidence  tending  to  show  that  he 
had  ever  been  naturalized.  The  judge  in  that  case  charged 
that  the  legal  presumption  was  that  he  had  been  natu- 
ralized. No  suggestion  was  made  or  evidence  given,  when 
the  witness  was  on  the  stand,  that  he  had  not  been  natu- 
ralized. He  had  voted,  and  the  presumption  was  that  he 
had  voted  legally.  It  was  not  for  the  court  to  say,  as 
matter  of  law,  that  the  vote  was  illegal.  On  this  state  of 
facts  the  presumption  was  that  he  was  a  legal  voter,  not 
that  he  had  committed  a  crime.  On  the  same  ground  the 
court  might  have  been  asked  if  he  had  stated  that  he  was 
native  born ;  that  his  vote  be  excluded  because  it  was 
not  proven  he  had  attained  the  age  of  twenty-one  years. 
The  legal  presumption  would  be  that  he  had  legally  exer- 
cised the  privilege  of  voting,  until  some  fact  appeared 
which  would  raise  a  contrary  presumption.  fc 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Judges  SELDEN,  EMOTT,  ROSEKRANS  and  BALCOM  con- 
curred in  this  opinion,  and  Judge  DENIO  read  an  opinion 
for  reversal,  in  which  Judges  WRIGHT  and  MARVIN  con- 
curred. 
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NEW  YORK  SUPERIOR  COURT. 

DAVID  G.  SCOTT,  respondent  agt.  C.  B.  GUTHRIE  and 
others,  appellants. 

An  assignment  for  the  benefit  of  creditors,  made  by  insolvent  copartners,  which 
provides,  first,  for  the  payment  of  their  copartnership  dehts  to  partnership  cre- 
ditors, and  then  provides  for  applying  the  property  of  one  of  the  partners  to  pay 
his  partner's  debts,  or  for  the  payment  of  the  individual  debts  of  the  assignors,  of 
unequal  amounts,  although  void  as  to  the  latter  provision,  is  not  void  as  to  the 
preferred  partnership  creditors,  and  the  latter  have  no  right  to  set  aside  the 
assignment  as  void  on  its  face,  particularly  as  to  partnership  property.  (See  this 
case,  ante,  p.  481,  where  a  brief  opinion  of  Judge  ROBERTSON  is  given  on  this 
question.) 

New  York  General  Term,  April,  1863. 

APPEAL  by  defendants  from  judgment  at  special  term. 

JOHN  N.  WHITING,  for  appellants. 
CHARLES  H.  HUNT,  for  respondent.    . 

By  the  court,  ROBERTSON,  Justice.  Since  this  case  was 
before  me  at  special  term,  another  case  (Morris  agt.  Atwdl 
and  others,  June  term,  1862)  has  been  brought  before  the 
general  term,  which  involved  the  same  questions  as  to  the 
invalidity  of  an  assignment  by  which  the  individual  cre- 
ditors of  one  of  the  assignors  are  made  to  partake  pro  rata 
with  the  individual  creditors  of  the  others,  of  their  sepa- 
rate property.  I  then  had  occasion  to  examine  the  ques- 
tion, which  was  fully  argued,  and  came  to  the  conclusion 
that  suoii  an  assignment  was  not  invalid  as  to  the  part- 
nership preferred  creditors.  That  result  was  stated  in 
the  opinion  of  the  court,  then  delivered  by  me,  without 
assigning  any  elaborate  reasons  therefor.  I  had  over- 
looked, until  the  present  case  came  before  us  on  this 
appeal,  that  the  same  question  had  been  involved  in  it, 
owing,  in  a  great  measure,  to  my  attention  not  having 
been  called  to  the  fact  that  the  plaintiff  was  a  partner- 
ship creditor  ;  nor  was  the  point  raised  in  the  present 
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case  at  special  term,  that  such  a  party  had  no  right  to 
object  to  the  assignment.  It  therefore  seems  to  me  to 
be  not  an  unfitting  occasion  to  state  the  reasons  why  I 
arrived  at  a  different  conclusion  in  the  later  case. 

The  plaintiff  is  a  partnership  creditor  of  Byerly  &  Allen, 
and  is  preferred  in  their  assignment,  which  provides  for 
applying  the  property  of  one  of  the  partners  to  pay  his 
partner's  debts,  which  is  clearly  void  under  the  decisions 
of  Collomb  agt.  Caldwell,  (16  JV.  F.  R.,  484  :)  Wilson  agt. 
Robertson,  (21  JV.  F.  R.,  587,  in  the  court  of  appeals,)  and 
Gartside  agt.  Walton,  recently  decided  in  this  court.  The 
question  growing  out  of  that,  and  governing  this  case,  is, 
whether  the  whole  instrument  is  void  as  regards  this 
plaintiff.  That  will  depend  primarily  upon  another, 
whether  such  provision  is  avoided  by  one  statutory  pro- 
vision, which  annuls  conveyances  in  trust  for  the  grantor 
(2  R.  £,  135,  §  1)  as  to  all  creditors  ;  or  another  one, 
which  makes  conveyances  with  intent  to  hinder,  delay 
and  defraud  any  person,  void  as  to  the  person  so  hindered, 
&c.  (2  R.  <S.,  137,  §  1.)  It  must  be  determined,  if  avoided 
by  the  first,  whether  the  whole  instrument,  or  only  the 
offending  clause,  is  thereby  rendered  ineffectual,  or  if  by 
the  second,  whether,  as  the  only  persons  whom  such 
clause  apparently  intends  to  defraud  or  hinder  were 
individual  creditors,  the  plaintiff  can  claim  that  by  legal 
construction  their  right  to  repudiate  the  instrument  pro- 
duces such  an  injury  to  him  as  that  the  intentional  giving 
of  that  right  by  it  constitutes  an  intent  to  hinder  or 
defraud  him. 

In  the  case  of  Wilson  agt.  Robertson,  (ubi  sup.,)  where 
the  assignment  in  controversy  was  of  partnership  pro- 
perty to  pay  certain  creditors  of  one  of  the  partners 
(Crocker)  jointly  with  certain  partnership  creditors,  the 
court  said  :  "  It  may  be  seriously  doubted  whether  the 
assignment  should  not  be  regarded  as  executed,  and  the 
trust  made  for  the  benefit  of  the  assignors  or  one  of  them, 
VOL.  XXV.  33 
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and  thus  void  under  the  statute  declaring  all  transfers. 
&c.,  made  in  trust  for  the  use  of  the  person  making  the 
same,  void  as  against  the  creditors  of  such  person.  The 
assignment  is  made  for  the  benefit  of  Crocker,  as  its  pur- 
pose is  to  liquidate  and  discharge  his  individual  debts. 
The  transfer  may  therefore  be  said  to  be  made  in  trust 
for  the  use  of  one  of  the  assignors.  This  is  the  spirit  of 
the  transaction,  if  not  its  legal  effect.  Crocker  is  enabled 
to  appropriate  the  partnership  funds  to  relieve  himself 
from  liability."  This  reasoning  applies  more  forcibly  to 
a  case  where  all  the  property  of  both  parties  is  first 
applied  to  pay  their  partnership  debts,  and  the  same 
instrument  is  made  use  of  to  apply  the  residue  to  pay  the 
individual  debts  of  both  parties  promiscuously.  No  one 
could  pretend  that  if  the  application  had  been  actually 
so  made  without  an  instrument  of  assignment,  it  would 
be  any  evidence  of  an  intent  to  defraud  any  one  but  indi- 
vidual creditors,  or  to  appropriate  property  to  the  use  of 
either  partner,  except  so  far  as  it  went  to  pay  individual 
creditors. 

If,  therefore,  only  the  clause  in  regard  to  individual 
creditors  be  considered  as  appropriating  property  for  the 
use  of  the  grantors,  unless  it  be  also  void  as  exhibiting 
an  intent  to  hinder  or  defraud,  which  will  be  presently 
considered,  the  question  arises  whether  that  avoids  the 
whole  instrument.  That  objection  is  ably  disposed  of  by 
Judge  COMSTOCK,  in  Curtis  agt.  Leavitt,  (15  JV*.  F.  R.,  176,) 
in  which  the  prior  case  of  Barney  agt.  Griffin,  (2  JV.  F.  R., 
305,)  is  commented  on  and  disapproved  of.  He  lays  down 
the  true  rule  as  being  that  where  a  statute  simply  declares 
voidness,  without  in  the  strictest  terms  embracing  the 
whole  instrument,  a  particular  provision  may  be  inopera- 
tive and  the  others  good.  He  argues  that  "  trusts  in  per- 
sonal estate  for  the  use  of  the  person  who  creates  them 
are  not  illegal  or  criminal,  unless  made  with  fraudulent 
motives.  In  themselves  they  are  innocent — they  are 
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simply  declared  inoperative  and  void  as  to  creditors." 
He  pointedly  asks  "  whether  it  is  a  necessary  construc- 
tion of  the  statute,  that  valid  trusts  must  fail  because  in 
the  same  conveyance  (instrument — qu?)  there  is  an  inno- 
cent one,  void  (only)  when  the  superior  rights  of  credi- 
tors are  concerned  ?"  and  unhesitatingly  answers  it  in 
the  negative,  urging  as  a  reason,  "  that  a  single  deed  may 
have  a  (one)  conveyance,  transfer  or  assignment  upon  a 
valid  trust,  and  another  upon  a  void  one."  He  adds  : 
"  The  terms  used  (in  the  statute)  do  not  in  inevitable 
construction  apply  to  the  instrument ;  they  are  satisfied 
by  applying  them  to  the  inoperative  provision."  He  then 
refers  to  the  case  of  Doe  agt.  Pitcher,  (6  Taunt.  R.,  363,) 
as  sustaining  the  same  view  upon  a  statute  similarly 
worded,  and  having  a  similar  policy  in  view.  In  that 
case  a  question  arose  in  reference  to  a  conveyance  which 
contained  a  clause  creating  a  charitable  use  not  in  the 
form  prescribed  by  the  statute,  (9  Geo.  II,  c.  36,  §  3,) 
which  annuls  and  avoids  all  "  gifts,  grants,  conveyances, 
appointments,  assurances,  transfers  and  settlements  of 
lands"  for  such  purposes,  when  made  in  any  other  form 
than  thereby  prescribed.  Yet  GIBBS,  Ch.  J.,  said  :  "  I 
cannot  find  in  this  any  act  which  makes  the  entire  deed 
void."  The  same  principle  is  also  to  be  found  in  Darling 
agt.  Rogers,  (22  Wend.  R.,  483.)  I  therefore  feel  fully 
satisfied  that  if  the  fourth  clause  in  this  instrument, 
which  alone  created  a  trust  for  the  grantor's  use,  be  for 
that  reason  only  void,  it  does  not  avoid  all  the  other  pro- 
visions in  it. 

But  it  is  said  that  this  fourth  clause  also  contains  evi- 
dence of  an  intent  to  hinder,  delay  and  defraud  creditors 
of  the  assignors  thereby,  and  that  the  whole  instrument 
is  by  such  fraudulent  intent  rendered  void  under  the 
other  statute  against  fraudulent  conveyances.  (2  R.  S,, 
137,  §1.) 

Of  course  the  same  reasoning  in  regard  to  the  effect  of 
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the  invalidity  of  such  clause  upon  the  rest  of  the  instru- 
ment, except  the  guilt  of  the  motive,  would  be  equally 
applicable.  The  language  of  the  statute  is  perhaps  a 
little  less  stringent,  since  it  does  not  contain  the  words 
"  deeds  of  gift,"  and  it  can  hardly  be  said  that  an  intent 
in  regard  to  some  creditors  is  necessarily  an  intent  as 
regards  all.  The  whole  instrument  cannot,  therefore,  be 
said  to  have  been  executed  for  the  single  purpose  of 
defrauding  individual  creditors  of  the  assignors.  And 
as,  by  a  new  subsequent  section  of  this  same  title,  (2  R. 
S.,  137,  §  4,)  such  intent  is  made  a  question  of  fact  and 
not  of  law,  there  can  be  no  legal  assumption  that  the 
intent  in  fact  to  defraud  one  so  pervaded  the  whole  instru- 
ment as  to  become  an  intent  to  defraud  all.  Still,  how- 
ever, the  cases  which  have  rather  blindly  followed  each 
other  from  Hyslop  agt.  Clarke,  (14  J.  R.,  458,)  down  to 
Wakeman  agt.  Graver,  4  Paige's  R.,  23  ;  S.  C.,  11  Wend.  R., 
187,)  and  Goodrich  agt.  Downs,  (6  Hill's  R.,  483,)  in  assum- 
ing rather  than  satisfactorily  establishing  that  a  fraudulent 
intent  in  one  provision  was  fraud  as  to  all,  have  left  the 
principle  in  a  condition  only  to  be  remedied  by  the  court 
of  last  resort.  No  allusion  is  made  in  any  of  those  cases 
to  the  peculiar  language  of  the  statute,  or  of  that  of 
which  it  is  a  paraphrase.  Nor  has  any  notice  been  taken 
of  the  entirely  new  provision  making  fraud  a  question  of 
fact  instead  of  one  of  law.  But  in  the  eager  haste  mani- 
fested to  break  up  preferential  assignments  almost  any 
defect  has  been  laid  hold  of.  Barney  agt.  Griffin,  before 
cited,  perhaps  throws  a  little  doubt  on  the  doctrine. 

Assuming,  therefore,  that  the  fraud  manifest  in  the 
fourth  clause  avoids  the  whole  instrument,  the  question 
arises  whether  the  plaintiff  can  avail  himself  of  that 
voidability.  I  have  not  found,  nor  am  I  aware  of  any 
case  in  which  the  question  has  been  mooted  ;  not  even  in 
Smith  agt.  Howard,  (20  How.,  P.  R.,  121,)  as  I  shall  show. 
Assignments  to  pay  debts  have  generally  been  attacked 
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for  provisions  for  the  assignor's  benefit  on  their  face,  or 
by  extrinsic  evidence  of  a  fraudulent  intent  affecting  the 
whole  instrument,  or  for  provision  producing  an  injury 
generally  extending  to  all  the  creditors,  and  most  pro- 
ceedings to  set  them  aside  have  been  taken  by  creditors, 
who  were  disregarded  in  the  assignment ;  which  may 
account  for  the  question  never  having  been  raised  as  to 
who  could  take  the  objection  that  fraud  in  a  particular 
provision  shall  overthrow  the  whole  assignment.  In  the 
case  of  Fiedler  agt.  Day,  decided  in  this  court,  (2  Sandf. 
S.  C.  R.,  594,)  the  preference  of  a  fictitious  debt  in  the 
assignment  was  held  to  show  an  intent  by  the  entire 
instrument  to  defraud,  and,  in  fact,  its  payment  would 
have  defrauded  all  the  real  creditors.  But  no  case  has 
yet  gone  so  far  as  to  hold  that  where  the  evidence  of 
fraud  appears  only  upon  the  face  of  the  assignment,  and 
it  only  tends  to  show  a  fraudulent  intent  in  one  provision, 
and  to  defraud  only  some  creditors,  or  one  class  of  them, 
that  any  other  creditor  can  intervene  and  overthrow  the 
whole  assignment  in  consequence  of  that  fraudulent  design. 
The  words  of  the  provision  in  question  are,  "  Every 
conveyance,  <fec.,  of  any  interest  in  lands  or  in  goods,  Ac., 
made  with  the  intent  to  hinder,  delay  or  defraud  creditors 
or  other  persons  of  their  lawful,  &c.,  demands  *  *  as 
against  the  persons  so  hindered,  delayed  and  defrauded, 
shall  be  void."  (2  R.  S.,  137,  §  1.)  In  three  prior  pro- 
visions in  the  same  chapter,  (Id.  135,  §  1 ;  136,  §§  5  and 
9,)  conveyances  and  transfers  having  certain  defects  are 
declared  to  be  void  as  against  the  creditors  of  the  grantor 
or  maker  of  them ;  the  first,  when  made  for  the  grantor's 
use ;  the  second,  when  a  sale  of  chattels  takes  place  with- 
out a  change  of  possession,  and  the  third,  when  a  mort- 
gage is  not  filed.  The  change  of  language  from  all 
creditors  to  those  only  who  are  hindered,  <fcc.,  is  striking 
and  significant.  In  those  cases,  of  course,  every  fraudu- 
lent purpose  evidenced  by  the  acts  designated  of  "  being 
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for  the  grantor's  use,  retaining  possession,"  or  "  omitting 
to  file,"  must  be  aimed  at  all  the  creditors,  in  the  case  of 
an  assignment  which  is  left  to  evidence  on  its  face  or 
general  evidence,  it  may  be  confined  to  only  some.  The 
provision  in  question  is  a  copy  of  one  in  the  Revised  Laws 
of  1861,  (1  R.  L.,  75,  §  25,)  which  is  again  borrowed  from 
the  English  statute  of  13  Eliz.,  ch.  5.  The  words  of  that 
statute  are  that  "Every  feoffment,  &c.,  of  lands,  &c.,  any 
chattels  made  for  any  intent  before  declared  and  expressed, 
shall  be  as  against  that  person,  &c.,  whose  actions,  suits, 
&c.,  are  or  might  in  anywise  be  disturbed,  hindered,  &c., 
utterly  void."  The  intent  before  declared  was  contained 
in  the  recital  which  states  that  "feoffments,  &c.,"  have 
been  contrived  of  malice,  &c.,  to  delay,  &c.,  creditors  or 
others  their  *  *  lawful  actions,  <fec.  It  seems  to  me, 
therefore,  very  plain  that  the  statute  of  Elizabeth  only 
meant  to  give  "that  person"  who  might  be  hindered,  &c., 
a  right  to  assail  the  conveyance ;  and  that  our  statute, 
condensing  the  language  from  the  recital  of  that  statute, 
so  as  to  define  the  intent,  and  changing  "  that  person"  to 
"  the  persons,"  did  not  intend  to  vary  the  sense.  If  that 
be  so,  only  those  whom  there  was  evidence  of  an  intent 
to  hinder  or  defraud,  as  a  question  of  fact  under  the  sub- 
sequent sections  of  the  same  title,  had  a  right  to  repudi- 
ate the  assignment.  The  framers  of  it  probably  never 
dreamt  that,  by  any  subtle  of  inference,  it  could  be  made 
to  destroy  a  whole  conveyance  by  an  improper  purpose  in 
one  of  its  provisions  ;  the  language  not  being  stronger 
than  that  of  9  Geo.  II.,  (c.  36,)  referred  to  in  Doe  agt. 
Pitcher,  (ubi  sup.) 

It  is  claimed,  however,  that  although  this  may  primarily 
be  so,  yet,  that  the  power  which  the  parties  who  were  in 
the  first  place  intended  as  matter  of  fact  by  the  assignors 
to  be  prejudiced  by  the  assignment,  thereby  acquired  to 
interfere  with  it,  necessarily  made  it  an  instrument  of 
hindrance  to  or  fraud  upon  all  the  creditors.  And,  as  a 
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party  may  be  inferred  to  have  intended  the  natural  or 
legal  consequences  of  his  acts,  that  hindrance  or  injury 
becomes  thereby  intentional  within  the  statute  as  to  all 
the  creditors.  This  very  refined  and  artificial  reasoning 
apparently  met  with  some  favor  at  the  hands  of  a  former 
eminent  member  of  the  court  of  appeals,  and  has  been 
the  ground  work  of  a  decision  in  one  of  the  districts  of 
the  supreme  court.  In  Leilch  agt.  Hollister,  (4  JV*.  F.  R., 
211,)  GARDINER,  J.,  after  stating  that  an  assignment  may 
be  avoided  by  any  creditor  not  voluntarily  a  party  to  the 
trust,  if  he  has  not  ratified  it,  says  :  "  It  must,  when  exe- 
cuted, bind  all  or  none  of  the  creditors  of  the  assignor. 
Otherwise,  the  condition  of  one  for  whom  a  provision  was 
made  by  a  fraudulent  trust,  without  his  agency,  would  be 
worse  than  if  he  had  been  excluded  altogether."  This 
was,  however,  said  in  reference  to  an  assignment  to  some 
creditors  directly  to  secure  their  debts,  without  a  dispo- 
sition of  the  surplus  to  any  one,  and  to  sustain  it  in  order 
to  take  the  case  out  of  the  rules  established  in  Goodrich 
agt.  Downs  (6  Hill  Rep.,  458)  and  Barney  agt.  Griffin,  (2 
JV.  F.  R.,  365.)  No  explanation  was  given  of  the  mode  in 
which  "  his  condition  would  be  worse,"  and  that  con- 
sideration certainly  was  not  necessary  to  render  a  mere 
mortgage  of  lands  and  chattels  to  secure  some  creditors, 
made  directly  to  them,  valid  as  against  other  creditors. 
It  has  been  held  that  mere  injury  to  a  particular  creditor 
did  not  make  a  sale  fraudulent.  (Holbud  agt.  Jlndersen,  5 
T.  /?.,  235  ;  Peekstock  agt.  Lyster,  3  M.  &  S.  R.,  371.) 

In  the  case  of  Smith  agt.  Howard,  (20  How.  Pr.  £.,121,) 
however,  an  assignment  very  similar  to  the  one  in  ques- 
tion was  held  to  be  invalid  as  to  all  the  creditors.  It 
was  placed  solely  upon  the  ground  that  "  a  creditor  would 
be  more  effectually  defrauded  if  his  hands  against  his 
will  could  be  tied,  while  other  creditors  were  avoiding 
the  assignment  and  securing  the  application  of  the  as- 
signed estate  to  the  payment  of  their  debts  to  the  exclu- 
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sion  of  his."  With  all  respect  for  the  authority  of  the 
tribunal  who  made  that  decision,  and  the  learned  judge 
who  delivered  the  opinion  of  the  court,  I  cannot  see  that 
such  creditor  must  necessarily  be  defrauded  at  all  by  such 
a  result ;  he  may  be  postponed,  and  other  creditors  ori- 
ginally intended  to  be  placed  last,  may  be  preferred  by 
operation  of  law,  but  the  assignor  could  have  accomplished 
the  same  result  by  preferring  those  whom  he  attempted 
to  hinder  or  defraud,  and  postponing  those  whom  he 
attempted  to  defer.  If  it  could  be  proved  to  have  been 
the  actual  intention  of  the  assignor,  in  addition  to  any 
legally  imputable  motive  to  him,  to  have  embarrassed  his 
preferred  creditors  by  so  cunning  a  device  as  attempting 
to  defraud  some  creditors,  thus  preferring  them  in  fact, 
as  a  question  of  fact  established  under  the  5th  section, 
(p.  137,)  it  would  then  be  a  proper  ground  of  objection 
to  the  whole  instrument.  But  I  do  not  see  how  it  can 
well  be  said  that  the  consequences  of  an  operation  of  law 
in  favor  of  one  party  can  be  said  to  defraud  another.  The 
words  of  the  statute  seem  to  be  entirely  lost  sight  of, 
which  make  the  assignment  void  only  as  against  the 
person  injured,  &c. ;  the  prosecution  of  the  artificial  rea- 
soning already  alluded  to,  to  its  conclusions  change  them 
so  as  making  it  void  as  against  all  creditors,  without, 
as  I  think,  any  warrant  from  reason  or  authority.  It 
is  certainly  a  great  refinement  of  speech,  to  bring  all  the 
creditors  of  an  assignor  within  the  words  and  provisions 
of  a  statute  which  only  employs  the  terms  persons  hin- 
dered or  defrauded  in  any  case  where  the  intent  was 
plainly  only  to  defraud  some  creditors.  It  would  cer- 
tainly be  a  great  anomaly  for  a  preferred  creditor  to  take 
advantage  of  an  attempt  to  benefit  him  at  the  expense  of 
others,  with  whom  he  had  no  interest  in  common,  but  to 
whose  his  was  entirely  antagonistical,  and  that,  too,  when 
the  result  would  be  not  to  produce  a  common  benefit,  but 
to  deprive  the  party  designed  to  be  injured  of  all  benefit. 
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It  would  be  for  a  plaintiff  to  denounce  an  attempt  by  a 
strange  third  person  to  injure  another  for  his  benefit,  and 
urge  that  as  a  reason  for  being  permitted  to  deprive  that 
other  of  his  rights.  And  it  would  be  difficult  to  lay  down 
rules  for  the  suicidal  evidence  admissible  on  his  part  as 
a  party  benefited,  to  enable  him  to  establish  his  resurgent 
rights  as  a  defrauded  creditor. 

I  may  remark,  that  the  question  is  not  merely  as  to  the 
hardship  on  a  creditor,  by  any  construction,  but  the  pur- 
port of  a  statute  and  the  efficacy  of  its  language.  A  dif- 
ferent legislature  may  undoubtedly  cure  many  evils,  but 
if  we  are  at  liberty  to  divine  its  object,  high  authority 
has  furnished  us  the  means.  In  the  case  of  Pauncefoot 
agt.  Blunt,  (Lane  44,  45,)  cited  in  Twyne's  case,  (3  Rep.,  80,) 
it  is  said  :  "  Note  well  this  word  (declare)  in  the  act  of 
13  Eliz.,  by  which  the  parliament  expounded  that  this 
was  the  common  law  before."  Lord  MANSFIELD,  in  Codo- 
zan  agt.  Kennett,  (Catrp.  R.,  436,)  says,  "  that  the  common 
law  would  have  attained  every  end  proposed  by  Stat.  13 
Eliz.,  c.  5."  I  do  not  think  any  principle  of  the  common 
law  would  have  enabled  a  preferred  creditor  in  any  assign- 
ment to  have  set  it  aside,  because  the  debtor  had  attempted 
to  defraud  another  creditor  in  the  application  of  the  sur- 
plus after  he  was  paid. 

If  what  I  assume  to  be  the  effect  of  the  statute  be 
inserted  in  the  assignment  in  words  as  a  condition  or 
contingency,  I  do  not  see  that  it  will  furnish  evidence  of 
an  intent  to  defraud  the  plaintiff.  ft  would  be  simply  in 
substance  that  the  creditors  now  preferred  were  to  con- 
tinue to  be  preferred,  unless  the  postponed  creditors 
should  elect  and  take  steps  to  be  preferred,  in  which  case 
the  former  were  to  be  postponed.  The  law  permits  a 
debtor  to  make  preferences  among  his  creditors  as  capri- 
ciously as  he  pleases,  provided  he  distributes  all  his  pro- 
perty among  them.  If  he  does  that  by  an  instrument  to 
which,  from  what  appears  on  its  face  alone,  the  law  com- 
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municates  a  certain  efficacy,  it  is  immaterial  by  what 
name  that  is  designated  ;  the  debtor  may  prefer  the  cir- 
cuitous mode,  but  that  does  not  give  some  whom  he  has 
preferred  a  right  to  exclude  all  their  fellow  beneficiaries. 

I  am  constrained,  therefore,  to  think  that  under  the 
statute  as  to  fraudulent  conveyances,  the  plaintiff  has  no 
right  to  set  aside  this  assignment,  particularly  as  to  part- 
nership property,  in  regard  to  which  the  individual  cre- 
ditors have  no  rights,  and  a  provision  for  returning  which 
to  the  assignor  might  have  avoided  the  assignment,  as 
was  strongly  intimated  in  Collomb  agt.  Caldwell,  (ubi  sup.] 

I  concur  in  the  views  of  my  brother  MONELL,  as  to  the 
other  objections,  believing  the  statute  of  1860  to  have 
been  intended  more  to  protect  the  cestui  que  trust  in  assign- 
ments than  to  obstruct  the  execution  of  them. 

I  therefore  unite  in  thinking  the  judgment  should  be 
reversed,  and  a.  new  trial  had. 


NEW  YORK  SUPERIOR  COURT. 

WILLIAM  S.  WOODS  and  others,  respondents  agt.  Louis  F. 
DE  FIGANIERE,  president,  &c.,  appellant. 

An  order  for  the  discovery  of  books  and  -papers  is  one  affecting  a  substantial  right, 
and  is  appealable. 

Where,  on  an  application  for  an  order  for  the  discovery  of  books  and  papers,  the 
entries  sought  for  are  not  shown  to  be  evidence,  but  only  to  contain  information 
by  which  evidence  may  be  obtained,  the  order  cannot  be  granted. 

The  power  of  discovering  the  contents  of  a  written  document  will  hardly  be  stretched 
to  cover  those  which  only  furnish  information  to  enable  the  applicant  to  ferret 
out  evidence  or  witnesses  ;  or  where  it  is  not  shown  that  witnesses  cannot  estab- 
lish the  same  facts  without  the  aid  of  such  entries. 

If  such  an  application  is  to  be  governed  by  the  provisions  of  the  Revised  Statutes, 
the  denial  by  the  adverse  party  of  all  possession  or  control  of  the  writings  sought 
is  a  full  answer. 

Under  the  power  of  courts  at  common  law  to  compel  the  production  of  writings  in 
actions  therein,  the  exercise  of  such  power  was  confined  to  those  which  were  the 
foundation  of  the  action — not  including  those  containing  matters  of  evidence  only. 
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The  Code,  although  it  enlarges  the  mode  of  enforcing  discovery  of  writings  by 
excluding  them  from  evidence  or  punishing  the  recusant  possessor,  and  the  exer- 
cise of  the  power  of  enforcing  it  from  cases  recognized  in  a  court  of  equity  alone 
to  those  embraced  within  a  general  discretion,  limits  the  character  of  the  writ- 
ings to  be  produced,  to  those  which  "contain  evidence  relating  to  the  merits." 
The  Revised  Statutes  embraced  all  writings  which  in  any  way  related  to  such 
merits,  whether  evidence  or  not.  But  this  general  expression  had  been  relieved 
by  confining  the  exercise  of  the  power  to  cases  sanctioned  by  courts  of  equity  pre- 
viously. 

Therefore-  in  cases  where  the  writings  or  entries  sought  are  not  shown  to  be  capable 
of  being  used  as  evidence  at  all,  they  do  not  come  within  the  class  of  writings 
defined  by  the  Code. 

One  rule  always  adopted  in  enforcing  the  production  of  writings  is,  that  it  must 
appear  that  they  are  indispensably  necessary,  and  not  simply  that  such  provision 
is  a  prudent  precautionary  measure. 

Tin-  readiness  of  parties  to  -believe  that  an  examination  of  their  adversary's  books 
and  papers  will  furnish  evidence  in  their  favor,  requires  to  be  curbed  by  courts, 
so  as  not  to  allow  it  to  become  inquisitorial,  or  a  general  right  of  search. 

Heard  General  Term,  July,  1863  ;  decided  October  3,  1863. 

Before  ROBERTSON  and  MONELL,  JJ. 

THE  order  appealed  from  in  this  case  required  the 
defendant  to  give  or  allow  the  plaintiffs  to  take  copies  of 
entries  in  a  book  alleged  to  be  under  his  control,  and  in 
case  of  refusal  precluded  him  from  making  certain  de- 
fences or  controverting  certain  facts  alleged  in  the  com- 
plaint. 

The  action  was  brought  against  the  defendant  as  pre- 
sident of  a  joint  stock  association  consisting  of  more  than 
seven  persons.  The  existence  of  such  association,  his 
presidency  thereof,  and  the  names  of  the  members,  were 
alleged  in  the  complaint  and  controverted  in  the  answer  ; 
which  were  the  facts  which  the  defq^dant  was  precluded 
from  controverting  by  the  order  in  question. 

The  book,  copies  of  entries  in  which  were  required  to 
be  furnished,  was  alleged  to  have  contained  minutes  of 
the  transactions  of  some  persons  whose  names  were 
unknown,  at  meetings  held  by  them  ;  among  which  were 
included  the  election  of  a  board  of  managers,  and  the 
appointment,  by  the  latter,  of  the  defendant  as  president. 

The  application  was  based  upon  a  petition  of  the  plain- 
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tiffs,  setting  forth  certain  disclosures  made  by  the  defend- 
ant on  his  examination  as  a  witness  for  them  previous  to 
the  trial.  By  them  it  appeared  that  he  had  admitted 
that  in  November,  1858,  he  had  agreed  with  others  to 
form  an  association  of  the  same  name  as  that  of  which 
the  defendant  was  sued  in  this  action  as  president.  He 
also  produced  a  prospectus  for  the  formation  of  a  com- 
pany of  that  name,  signed  by  himself  and  others,  contain- 
ing the  object,  capital,  and  other  terms  of  its  creation. 
Upon  being  asked  whether  he  had  any  other  written 
papers  besides  such  prospectus,  signed  to  his  knowledge 
by  any  one,  relative  to  the  organization,  formation  or 
operation  of  such  company,  he  answered  that  he  had 
delivered  other  papers  to  his  counsel,  but  could  not  tell 
whether  they  related  to  the  formation  of  the  company  or 
its  operation,  or  not,  or  whether  any  one,  or  who,  signed 
them.  He  further  admitted,  upon  such  examination,  that 
in  1859  he  was  appointed  the  president  of  an  association 
of  the  same  name  as  that  whereof  he  is  sued  as  president 
in  this  action  ;  also,  that  a  number  of  persons  were  pre- 
sent at  the  meeting  at  which  he  was  so  appointed  ;  and 
that  minutes  of  that  and  other  meetings,  showing  who 
•were  present  at  them,  were  kept  in  writing  in  a  book 
which  he  had  delivered  to  his  counsel,  in  whose  posses- 
sion he  believed  it  still  to  be.  But  he  also  stated  that 
he  could  not  recollect  anything  definite  of  the  contents  of  such 
papers  or  book,  or  the  persons  therein  specified  as  members, 
or  who  attended  th*meetings  therein  specified.  He  also 
gave  the  name  of  one  manager  of  such  company  positively, 
and  of  others  qualifiedly. 

From  a  statement  contained  in  such  petition  it  ap- 
peared that  the  defendant  had  given  the  names  of  all  the 
parties  mentioned  in  the  complaint  as  such  members  of 
such  association,  in  a  complaint  in  an  action  brought  by 
him  as  president  thereof  against  third  persons,  and  had 
alleged  therein  that  he  had  entered  into  such  association 
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in  April,  1859,  with  such  other  persons.  Being  asked,  on 
his  examination,  from  whom  or  where  he  got  the  informa- 
tion that  such  persons  were  such  associates  in  such  com- 
pany, he  answered,  he  could  not  recollect',  in  some  cases 
from  the  parties,  although  he  could  not  tell  which. 

Such  petition  also  set  forth  that  an  application  to 
compel  such  defendant  to  produce  such  book,  made  in  the 
progress  of  his  examination,  had  been  denied  by  the  jus- 
tice before  whom  the  same  was  conducted.  The  plaintiffs 
also  averred  in  such  petition  their  belief  that  the  minute 
book  demanded  contained  material,  necessary  and  impoi^ 
tant  evidence  on  the  trial  of  the  issues  in  this  action,  rel- 
ative to  the  company,  its  members,  and  the  defendant's 
official  position  therein.  But  such  belief  was  only  alleged 
to  be  founded  on  the  other  facts  stated  therein. 

The  defendant  denied  under  oath  absolutely  all  pos- 
session or  control  by  him,  jointly  with  any  other  person 
or  separately,  of  the  books  and  papers  demanded  at  the 
time  of  the  service  of  the  petition. 

The  order  was  made  on  such  petition,  affidavit  of  the 
defendant  and  the  pleadings. 

D.  M.  PORTER,  for  appellant. 
A.  R.  DYETT,  for  respondents. 

ROBERTSON,  Justice.  In  order  to  maintain  this  action 
against  the  defendant,  as  the  representative  in  it  of  the 
company  sued,  it  is  only  necessary,  under  the  statute 
authorizing  such  mode  of  bringing  suits,  for  the  plaintiffs 
to  establish  that  the  company  consisted  of  the  requisite 
number  of  members,  and  that  he  was  president.  (3  R.  S., 
5th  ed.,  777,  778,  779.)  The  question  of  the  liability  of 
individual  members  as  partners  is  not  in  issue,  as  only 
the  property  held  by  them  jointly  as  an  association  can 
be  taken  in  execution  upon  a  judgment  therein,  and  there- 
fore their  names  are  immaterial.  Their  individual  liability 
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as  members  may  be  the  subject  of  a  subsequent  action,  in 
which,  of  course,  their  names  would  be  essential.  But 
had  it  even  been  necessary  to  prove  the  names  of  the 
members,  the  defendant  appears  to  have  furnished  them 
by  the  sworn  complaint  in  the  action  brought  by  him  and 
the  prospectus  produced  by  him.  In  reference  to  the 
existence  of  the  company  sued  in  the  defendant's  name 
as  its  president,  he  had  admitted  the  existence  of  one 
bearing  the  same  name,  organized  for  certain  purposes. 
If  not  for  the  same  purposes,  or  consisting  of  seven  per- 
sons, the  plaintiffs  have  not  attempted  to  ascertain  either 
fact  from  the  defendant  on  the  stand ;  nor  do  they  allege 
or  attempt  to  show  that  the  book  entries  in  question 
belonged  not  to  such  company,  but  to  that  sued  in  this 
action,  if  there  were  two  of  the  same  name ;  and  more- 
over, they  do  not  even  allege  that  there  were  two.  In 
the  absence  of  any  evidence  of  distinction,  the  presump- 
tion would  be  that  they  were  the  same.  The  papers 
before  us,  therefore,  do  not  prove  the  indispensable  neces- 
sity of  inspecting  such  book  or  having  proof  of  the  entries 
in  it,  to  establish  anything  important  to  be  proved  on  the 
trial.  It  is  not  pretended  that  the  defendant  would  have 
the  audacity  to  attempt  to  disprove  his  own  statements. 
(Leggett  agt,  Postley,  2  Paige  R.,  599.) 

Another  difficulty  with  which  the  plaintiffs  have  to  con- 
tend is,  that  the  entries  sought  for  are  not  shown  to  be 
evidence,  but  only  to  contain  information  by  which  evidence 
may  be  obtained.  It  is  not  alleged  that  they  were  in  the 
defendant's  handwriting,  or  that  he  was  in  anyway  privy 
to  them.  Possibly  by  inspection  the  plaintiffs  may  dis- 
cover in  whose  handwriting  they  are,  and  obtain  their 
author  as  a  witness  to  prove  the  facts  contained  in  them. 
But  even  in  such  case  he  must  be  proved  to  have  no 
independent  memory  of  such  facts.  (Russell  agt.  The 
Hudson  River  Railroad  Co.,  17  JV.  Y.  R.,  134.)  I  apprehend 
the  power  of  discovering  the  contents  of  a  written  docu- 
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ment  will  hardly  be  stretched  to  cover  those  which  only 
furnish  information  to  enable  the  applicant  to  ferret  out 
evidence  or  witnesses,  or  where  it  is  not  shown  that  wit- 
nesses cannot  establish  the  same  facts  without  the  aid  of 
such  entries.  (Gelston  agt.  Hoyt,  1  J.  Ch.  R.,  543.) 

The  necessity,  too,  of  invoking  the  extraordinary  power 
of  the  court  in  compelling  the  production  of  these  entries, 
by  a  separate  application,  which  takes  the  place  of  a 
former  bill  of  discovery,  (Code,  §§  388,  389,)  is  not  mani- 
fest. Neither  the  defendant  nor  the  association  is  an 
artificial  person,  whose  officers  cannot  be  compelled  by  a 
subpoena  duces  tecum  to  produce  writings  belonging  to  it  in 
their  physical  custody.  (Brevoort  agt.  Warner,  8  How.  R., 
321 ;  Van  Zandt  agt.  Cobb,  12  How.  R.,  544 ;  Commercial 
'Bank  of  Albany  agt.  Dunham,  13  How.  R.,  541.)  Whether 
the  possession  by  counsel  can  protect  them  is  another 
question  ;  their  production  by  him  could  probably  be 
equally  compelled  on  a  subpoena  as  on  such  an  applica- 
tion. (The  People,  £c.,  agt.  Vail,  2  Cow.  R.,  683 ;  1  Cow.  R., 
589.) 

If  this  be  an  application  to  be  governed  by  the  provi- 
sions of  .the  Revised  Statutes,  the  denial  by  the  defendant 
of  all  possession  or  control  of  the  writing  sought  is  a  full 
answer.  (2  R.  S.,  197,  $  24  ;  Bradstock  agt.  Bailey,  4  Mb. 
P.  R.,  233 ;  Ahoyke  agt.  Walcott,  id.,  41 ;  Hoyt  agt.  Jim.  Ex. 
Bank,  1  Duer  R.,  652 ;  S.  C.,  8  How.  R.,  89.)  The  sup- 
posed admission  by  the  failure  to  controvert  the  allegation 
of  a  delivery  to  counsel,  cannot  be  employed  to  counter- 
prove  such  denial.  Formerly,  on  a  bill  of  discovery  in 
a  court  of  equity,  merely  in  aid  of  an  action  at  law  and  a 
denial  in  the  answer,  no  issue  could  be  raised  or  tried  of 
possession.  (2  Barb.  Ch.  R.,  106,  111,  115;  King  agt. 
Clark,  3  Paige  R.,  76.)  The  mere  fact  of  being  able  to 
prove  such  possession  would  do  away  with  the  necessity 
of  discovery ;  it  was  only  an  appeal  to  the  party's  con- 
science, and  the  defendant  was  the  plaintiffs'  witness. 
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Such  a  discovery  also  was  not  permitted  in  equity  merely 
to  enable  a  party  to  prepare  for  a  trial  or  prevent  sur- 
prise ;  it  must  furnish  evidence  to  be  used  on  the  trial. 
(Seymour  agt.  Seymour,  4/.  Ch.  R.,  409 ;  Leggett  agt.  Postley, 
2  Paige  R.,  599 ;  March  agt.  Davison,  9  id.,  580 ;  Bailey  agt. 
Dean,  5  Barb.  R.,  297.)  There  was  no  distinction  between 
the  discovery  of  facts  known  to  the  defendant  and 
writings  in  his  possession.  The  Revised  Statutes  restrict 
the  cases  in  which  and  the  proceedings  by  which  courts 
may  enforce  discovery  of  writings  to  those  governing 
courts  of  equity  before  their  passage.  (2  R.  S.,  197,  §  22.) 
The  denial  of  possession  in  this  case  in  a  court  of  equity, 
and  of  course  under  the  Revised  Statutes,  is  therefore 
not  a  subject  of  controversy. 

The  order  made  in  this  case  is  not  sustainable  under 
the  power  of  courts  at  common  law  to  compel  the  pro- 
duction of  writings  in  actions  therein.  The  exercise  of 
such  power  was  confined  to  those  which  were  the  founda- 
tion of  the  action,  so  that  even  those  which  were  evi- 
dentiary only  were  excluded  from  the  benefit  of  it. 
Willis  agt.  Bailey,  (19  J.  R.,  269 ;)  Bank  of  Utica  agt.  Hil- 
lard,  (6  Cow.  R.,  62;)  on  policies  of  insurance,  (11  /.  R.. 
246,  n. ;)  and  alleged  forgeries,  (2  M.  #  G.  R.,  758  ;  3  Cow. 
R.,  17,  and  18  w.,)  formed  exceptions.  It  could  not  be 
exercised  for  inequitable  purposes,  or  to  create  or  pro- 
mote litigation.  (2  J.  Ch.  R.,  150;  3  id.,  467;  4  Paige  R., 
639 ;  5  Barb.  R.,  297 ;  2  Cow.  R.,  592.)  The  utmost  that 
could  be  said  of  the  writings  sought  in  this  case  was 
that  they  might  furnish  evidence  ;  clearly  they  were  not 
the  foundation  of  the  action. 

The*  order  in  question,  if  sustainable  at  all,  can  only 
be  so  under  the  Code.  And  here  we  are  met  with  the 
difficulty,  that  the  penalty  imposed  by  it  for  non-compli- 
ance with  it  is  not  authorized  by  the  Code.  That  con- 
fines the  consequences  of  a  refusal  to  furnish  the  contents 
of  a  document  to  its  exclusion  as  evidence,  or  the  punish- 
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ment  of  the  party  refusing,  or  both.  It  would  not, 
perhaps,  be  admissible  to  inquire  on  appeal  into  the 
propriety  of  depriving  all  the  association  of  a  defence  in 
consequence  of  the  contumacy  of  a  member ;  the  object 
of  the  Code  may  have  been  to  confine  the  punishment  to 
the  actual  offender  instead  of  implicating  the  innocent, 
which  the  Revised  Statutes  allowed  as  the  only  means  of 
coercion.  That  part  of  the  order  would  necessarily 
require  reformation,  if  it  be  sustainable  under  the  Code 
and  under  that  alone. 

The  Code,  although  it  enlarges  the  mode  of  enforcing 
discovery  of  writings  by  excluding  them  from  evidence 
or  punishing  the  recusant  possessor,  and  the  exercise  of 
the  power  of  enforcing  it  from  cases  recognized  in  a  court 
of  equity  alone  to  those  embraced  within  a  general  dis- 
cretion, limits  the  character  of  the  writings  to  be 
produced  to  those  which  "  contain  evidence  relating  to 
the  merits."  The  Revised  Statutes  embraced  all  writings 
which  in  any  way  related  to  such  merits,  whether  evidence 
or  not.  The  vagueness,  however,  of  that  phrase  had 
been  relieved  by  confining  the  exercise  of  the  power  to 
cases  sanctioned  by  courts  of  equity  previously,  thus 
merely  transferring  the  jurisdiction  to  common  law 
courts.  The  Code,  on  the  other  hand,  leaves  everything 
but  the  nature  of  the  writings  to  the  discretion  of  the 
court.  How  that  discretion  is  to  be  governed,  or  whether 
it  is  to  be  arbitrary,  is  also  left  to  the  courts  to  deter- 
mine. In  this  case,  the  entries  sought  are  not  shown  to 
be  capable  of  being  used  as  evidence  at  all,  and  therefore 
do  not  come  within  the  class  of  writings  defined  by  the 
Code.  They  are  not  minutes  of  the  transactions  of  a 
corporation  kept  by  an  appropriate  officer,  but  of  several 
individuals,  supposed  members  of  a  partnership. 

But  even  if  such  entries  were  not  defective  as  evidence, 
other  objections  arise  to  compelling  their  production 
under  the  Code.  The  discretion  to  be  exercised  by  the 
VOL.  XXV.  34 
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court  cannot  be  intended  by  the  Code  to  be  an  arbitrary 
one.  (Van  Zandt  agt.  Cobb,  12  How.  Pr.  R.,  544.)  While 
limiting  the  character  of  the  writings  whose  production 
was  to  be  enforced,  it  could  not  have  been  contemplated 
that  the  exercise  of  the  power  itself  should  be  unlimited, 
to  be  used  or  withheld  at  pleasure.  The  design  seems 
to  have  been  rather  to  indicate  that  the  exercise  of  the 
power,  even  in  regard  to  evidentiary  writings,  should  not 
be  imperative,  but  discretionary.  If  that  be  so,  no  better 
guides  for  that  discretion  can  be  found  than  the  rules 
previously  adopted  by  courts  of  both  law  and  equity  as 
to  the  cases  to  which  the  production  of  writings  should 
be  restricted. 

In  such  a  case  as  this,  any  mere  allegation  by  the  party 
seeking  a  discovery,  that  they  believe  the  writings  in 
question  contain  evidence,  would  be  immaterial,  (Wilkie 
agt.  Moore,  17  How.  Pr.  R.,  480,)  unless  their  character  is 
so  defined  as  to  enable  the  court  to  determine  that  they 
do  so.  This  has  been  the  rule  both  in  equity  formerly, 
(Mclntyre  agt.  Mancius,  3  J.  C.  R.,  45  ;  S.  C.,  16  /.  R.,  592 ; 
Lane  agt.  Stebbins,  9  Paige's  R.,  622,)  and  since  the  adop- 
tion of  the  Revised  Statutes  and  the  Code.  (McJllister 
agt.  Pond,  15  How.  Pr.  R.,  299  ;  Wilkie  agt.  Moore,  17  How. 
Pr.  R.,  480 ;  People  agt.  Rector  of  Trinity  Church,  6  J2bb.  P. 
R.,  177  ;  Cassard  agt.  Hinmann,  6  Duer's  R.,  519.) 

One  rule  always  adopted  in  enforcing  the  production 
of  writings  was,  that  it  should  appear  that  they  were 
indispensably  necessary,  (Gelston  agt.  Hoyt,  (1  J.  Ch.  R., 
343,)  and  not  simply  that  such  production  was  a  prudent 
precautionary  measure.  (Moore  agt.  McCredy,  2  Bosw.  R., 
669  ;  Commercial  Bank  of  Albany  agt.  Dunham,  13  How.  Pr. 
R.,  541  ;  McAlister  agt.  Pond,  ubi  sup. ;  Pegram  agt.  Carson, 
18  How.  R.,  519.)  In  this  case  it  appears,  on  the  plain- 
tiffs' own  showing,  that  all  that  could  be  proved  by  such 
entries  can  be  otherwise  established.  An  ability  to 
establish  the  same  matters  by  living  witnesses  is  not 
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negatived.  There  is  nothing  before  us  to  show  that  the 
repugnance  of  the  law  to  compel  a  party  to  furnish  evi- 
dence against  himself  ought  to  be  overcome,  in  order  to 
attain  justice,  by  putting  the  parties  on  an  equal  footing 
as  to  evidence.  The  readiness  of  parties  to  believe  that 
an  examination  of  their  adversary's  books  and  papers 
will  furnish  evidence  in  their  favor,  requires  to  be  curbed 
by  courts  so  as  not  to  allow  it  to  become  inquisitorial  or 
a  general  right  of  search. 

In  this  case  the  entries  desired  are  not  alleged  to  con- 
tain any  new  information  available  in  the  case  ;  are  not 
shown  to  be  admissible  as  evidence,  or,  if  admissible,  as 
substituted  evidence  ;  it  is  not  shown  there  are  not  living 
witnesses  to  the  same  facts.  All  it  is  alleged  they  can 
show  is  already  known,  and  can  be  proved  by  the  defend- 
ant's admissions  and  sworn  statements.  It  does  not 
seem,  therefore,  to  have  been  a  case  in  which  the  produc- 
tion of  the  books  in  question  should  have  been  ordered. 

The  order  affected  a  substantial  right,  and  was  there- 
fore appealable  under  the  Code,  (^  349.) 

The  order  must  be  reversed  ;  but,  as  the  plaintiffs  may 
be  able  to  show  a  necessity  not  now  apparent,  without 
prejudice  to  a  new  application,  if  they  shall  be  so  advised. 


DIGEST 


OF    THE 


POINTS  OF 


AND 

OTHER   IMPORTANT  QUESTIONS, 

CONTAINED  IN  THE  FOLLOWING  REPORTS  : 
25  Howard's  Pr.  R.;  37  and  38  harbour's  R.;  and  15  Abbott's  R. 


ACCORD  AND  SATISFACTION. 

1.  An  accord  and  satisfaction  by  one  of 
several  obligors  or  wrong  doers,  is  a 
satisfaction  as  to  all  ;  and  a  partial 
satisfaction  by  one  of  several  wrong 
doers  is  a  satisfaction  pro  tanto  as  to 
all.  (Merchant'!  Bank  agt.  Cwrtits, 
37  Barb.,  317.) 

See  EVIDENCE,  6. 


ADMISSIONS. 

1.  Admissions,   whether  of   law   or  of 
fact,  which  have  been  acted  upon  by 
others,  are  conclusive  against  the  party 
making  them,  in  all  cases  between  him 
and  those  whose  conduct  he  has  thus 
influenced.     And  it  makes  no  differ- 
ence   in    the  operation    of    this    rale 
whether  the  thing  admitted  be  true  or 
false ;  it  being    the  fact  that   it  has 
been  acted  upon  that  renders  it  con- 
clusive.     (Gillespie  agt.    Carpenter, 
ante,  203.) 

2.  Where  the  number  of  bushels  of  wheat 
sold  by  the  plaintiff  to  the  defendant 
wan,  by  their  agreement,  "to  be  as- 
certained by  weight, "and  the  whole 
was  weighed  and  the  number  of  bushels 
thereby  ascertained,  and  the  weigher's 
certificates  thereupon  delivered  to  the 
defendant,   and    the    defendant  acted 
upon  the  proposed  correctness  of  those 


certificates  in  making  his  payments  on 
account  of  the  purchase,  and  in  ship- 
ping the  wheat  to  France  and  drawing 
bills  against  the  shipments  and  settling 
therefor  with  his  correspondent  in 
France,  held,  that  the  plaintiff,  some 
two  years  after  all  this,  was  estopped 
from  claiming  that  the  weight  of  the 
wheat  was  in  excess  of  what  those  cer- 
tificates exhibited.  (Id.) 

3.  Admissions  of  a  former  owner  of  chat- 
tels or  choses  in  action  are  not  admissi- 
ble, as  against  a  subsequent  purchaser 
or  assignee  from  such  owner  for  valne ; 
whether  such  owner  be  living  or  dead 
at  the  time  such  admissions  are  offered. 
But  evidence  of  the  declarations  and 
admissions  of  a  deceased  mortgagee  in 
his  life  time,  tending  to  show  part 
payment  of  the  mortgage,  by  the  plain- 
tiff, is  admissible  in  an  action  of  eject- 
ment against  a  defendant  in  possession 
of  the  premises  without  title  or  right; 
it  not  being  given  against  a  subsequent 
purchaser  or  assignee  for  valne. 
(Schenck  agt.  Warner,  37  Barb.,  258.) 


AFFIDAVIT. 

1.  It  is  not  necessary  to  the  validity  of 
an  order  of  arrest  that  the  copy  affi- 
davit served  by  the  sheriff  should 
contain  copies  of  the  signature  of  the 
party  to  it,  and  of  the  officer  to  th» 
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jurat;  nor  to  show  that  the  original 
affidavit  was  thus  signed.  {Barker 
agt.  Cook,  ante,  190.) 

See  ARREST,  3.  4.  5.  8.  9. 

See  MOTION,  1. 


AGREEMENT. 

1.  Where  it  was  alleged  in  the  complaint 
that  the  defendant  carried  on  a  lucra- 
tive business  as  a  butcher  in  Avenue 
A,  in  the  city  of  New  York,  at  No. 
248,  and  on  the  20th  Feb.,  1861,  exe- 
cuted  to   the    plaintiff  a  bill  of  sale 
(copy  annexed)  for  the  consideration 
of  $220,  the  store  fixtures  and  several 
designated  articles  of  personal  property 
therein,  as  a  butcher's  shop,  but  with- 
out describing  where    they   were,    or 
otherwise  identifying  them ;  and  it  was 
also  alleged  that  the  defendant,  on  the 
20th  Feb.,  1861,  executed  to  the  plain- 
tiff  an    agreement    (copy    annexed) 
whereby    the   defendant  agreed   with 
the  plaintiff  not  to   "buy  or  keep  a 
butcher  s  shop  within  six  blocks   of 
No.  248  Avenue  A,  in  the  city  of  New 
York,   during    the   next    ten  years," 
averring  that  by  such  bill  of  sale  and 
agreement  the  defendant  intended  to 
and  did  sell  to  the  plaintiff  the  good 
will  and  patronage  of  the  business, 
and  then  averred  a  violation  by  the 
defendant  of  such  agreement,  by  open- 
ing a  butcher's  shop  within  one  block 
of  that  kept  by  the  plaintiff;  and  the 
defendant  admitted  in  his  answer  the 
execution  of  the  bill  of  sale  and  the 
delivery  of  the  articles  mentioned  in 
it,  for  the  sum  of  $220,  and  alleged 

•  that  it  expressed  all  that  was  intended 
to  be  conveyed ;  that  the  second  instru- 
ment was  executed  after  the  bill  of 
sale  and  delivery  of  the  property,  and 
was  separate  and  distinct ;  that  it  was 
without  consideration ;  that  no  note  or 
memorandum  expressing  the  considera- 
tion was  in  writing,  signed  by  the 
party  to  be  charged,  and  that  the  same 
was  void  under  the  statute.  (Muller 
agt.  Vettel,  ante,  350.) 

2.  Held,  that  the  stipulation  not  to  keep 
another  butcher's  shop  was  evidently 
void  within  the  statute  of  frauds,  if  it. 
stood  alone ;  and  that  the  bill  of  sale 
was  equally  ineffectual,  as  it  did  not 
describe  the  property  sold,  and  would 
have  passed  no  title  had  not  the  pro- 
perty been  delivered ;  but  the  evidence 
showed  that  they  were  attempts  to  re- 
duce to  writing  an  actual  oral  agree- 
ment between  the   parties,    and  that 
such  agreement  comprised  the  sale  of 


the  contents  of  the  store  kept  by  the 
defendant,  and  the  good  will  of  the 
stand,  to  be  protected  by  the  defend- 
ant's undertaking  for  ten  years  not  to 
interfere  with  such  business  by  open- 
ing another  similar  shop,  in  conside- 
ration of  the  sum  paid  by  the  plaintiff. 
(Id.) 

3.  Judgment  for  the  plaintiff,  restraining 
the  defendant  from  violating  the  agree- 
ment in  question,  and  that  he  recover 
such  damages  as  he  shall  be  found  by 
a  referee  to  have  sustained .  by  past 
violation.     (Id.) 

4.  Equity  will  not  compel  a  specific  per- 
formance, where  the  parties  have  after- 
wards agreed  to  rescind  the  contract. 
And   where   the    evidence  upon   that 
point  is  conflicting,  the  finding  of  the 
judge  at  the  trial  is  conclusive,  and 
cannot   be  reversed.       (Arnoux   agt. 
Homans,  ante,  427.) 

5.  Where  the  employment  of  the  plain- 
tiff was  for  a  year,  at  the  rate  of  $700 
per  annum,  an  objection  by  the  de- 
fendants that  the  plaintiff  could  re- 
cover nothing  until  the  termination  of 
the  year,  is  of  no  effect,  where  it  ap- 
pears that  the   plaintiff  had  received 
every  month  during  the  time  he  was  in 
the    defendants'    employ    about    the 
amount  he  would  be  entitled  to  at  this 
rate  per  month.     (Justison  agt.  Craw- 
ford, ante,  465.) 

6.  Where  certain  promissory  notes  were 
by  agreement  in  writing  between  the 
parties  put  into  the  hands  of  a  third 
party,  and  not  to  be  delivered  nor  take 
effect  until  the  criminal   prosecutions 
then  pending  against  one  of  the  makers 
of  the   notes,   were  discontinued    and 
ended ;  and  the  payee  was  also  not  to 
arrest  said  maker  of  the  notes  on  any 
process  whatever,    but    to    cease    all 
prosecutions  against  him,  held,  that  the 
object  and  intent  of  the  agreement  was 
to  obstruct  the  course  of  justice  for  a 
pecuniary  consideration ;  and  that  these 
facts   being  clearly  proved,  there  was 
no  error  in  the  judge  directing  a  ver- 
dict for  the  defendant  in  an  action  on 
the  notes ;  and  in  refusing  to  submit  to 
the  jury  for  their  determination   the 
proper  legal  construction  to  be  given  to 
a  written  instrument  not  equivocal  in 
its  terms  nor  ambiguous  upon  its  face. 
(Porter  agt.  Havens,  37  Barb.,  343.) 

7.  A  parol  agreement  between  a  debtor 
and    his    creditor,    that    the   creditor 
should  receive  certain  securities  of  the 
debtor  as   a  satisfaction   of  the  debt, 
and  that  the  debtor  would  at  a  future 
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time  repurchase  of  the  creditor  such 
securities  at  the  price  at  which  they 
were  taken  by  the  creditor,  is  an  agree- 
ment within  the  statute  of  frauds  and 
void.  (Hagar  agt.  King,  38  Barb., 
200.) 

8.  An  agreement  for  the  sale  and  de- 
livery of  corn,  requires  that  the  corn 
shall  be  in  good  condition,  and  mar- 
ketable, without  any  express  words  to 
that  effect.  And  when  corn  delivered 
in  pursuance  of  such  an  agreement  is 
not  good  and  merchantable,  but  is  dam- 
aged, the  purchaser  has  a  right  to  re- 
fuse to  receive  it,  and  to  rescind  the 
agreement,  and  to  recover  back  the 
money  advanced  upon  it,  with  interest. 
(PecAiagt.  Armstrong,  38  Barb,,  215.) 

See  USURY,  1.  2.  3.  4.  5.  6. 

See  MORTGAGE  FORECLOSURE,  1.  2. 
3.8. 

See  MARRIED  WOMEN,  16. 

See  SALE  OF  PERSONAL  PROPERTY, 
1.  2.  3. 

See  CHARTER  PARTY,  1. 
See  DAMAGES,  3. 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  3. 
See  STATUTE  OF  FRAUDS,  1. 
See  HUSBAND  AND  WIFE,  3. 

AMENDMENT. 

1.  A  plaintiff,  within  twenty  days  after 
service  of  his  complaint  containing 
several  causes  of  action,  may  amend 
by  striking  out  a  cause  of  action  of 
course  and  without  costs.  (Watson 
agt.  Rushmore,  16  Abb.,  51.) 

See  COMPLAINT,  2.  3.  5. 
See  EXECUTION,  4.  5. 

ANSWER. 

1.  If  an    insolvent's    discharge    is  not 
pleaded  to  the  action  where  the  party 
has  an  opportunity  to  do  so,  the  court 
will  not,  on  motion,  relieve  him  from 
the  judgment  which  may  be  obtained 
against  him.     To  render  such  a  dis- 
charge available  as  a  defence,  it  must 
be  pleaded.     (Price  agt.  Peters,  15 
Abb.,  197.) 

2.  Where,  in  an  action  in   equity,  the 
plaintiff  does  not  use  due  diligence, 
the  defendant  may,  on   perfecting  his 
answer,  move  to  dismiss  the  complaint. 
The  Code  has  not  altered  the  former 
practice  in  this  respect.     (Sailers  agt. 
Prvyn,  15  Abb.,  224.) 


3.  Irregularity  in  putting  in  a  separata 
answer  is  waived   by  the   plaintiff's 
neglect  to  return  it,  or  to    more  to 
strike  it  oat.     (Id.) 

4.  The  pleas  of  a  general  denial  and  of 
a  general  release  are  not  inconsistent. 
A  verified  answer  will  not  be  stricken 
out  as  sham,  unless  there  is  clear  proof 
of  its  falsity;  a  verified  complaint  is 
not  sufficient  proof  of  the  falsity  of  the 
answer.     Patties  are  bound  to  answer 
positively  as  to  the  facts  within  their 
own  knowledge ;  but  they  are  not  pre- 
sumed to  recollect  the  date  or  contents 
of  written  instruments  not  in  their  pos- 
session or  under  their  control.     (Kel- 
logg agt.  Baker.  15  Abb.,  286.) 

5.  It  is  a  fatal  objection  to  a  motion  to 
make  an  answer  more  definite  and  cer- 
tain that  the  plaintiff  has  noticed  the 
cause  for  trial.     (Id.) 

6.  It  is  not  sufficient  to  sustain  a  judg- 
ment on  an  answer  as  frivolous,  that 
such  answer  would  probably  be   held 
bad  on  demurrer.     Thus,  in  an  action 
against  a  married  woman  upon  a  con- 
tract alleged  to  have  been  made  by 
her  for  the  benefit  of  her  separate  es- 
tate, the  defence  that  she  had  no  sep- 
arate estate  is  not  frivolous.     (Aitkin 
agt.  Clark,  15  ,466.,  319.) 

7.  The  right  of  set-off  is  superior  to  the 
attorney's  lien.     (Brooks  agt.  Han- 
ford,  15  Abb.,  342.) 

8.  An  answer  which  denies  knowledge  or 
information  sufficient  to  form  a  belief, 
as  to  an  allegation  of  a  material  fact 
not  presumptively  within  the  defend- 
ant's knowledge,  cannot  be  treated  as 
frivolous.     (Richter  agt.  Murray,  15 
Abb.,  346.) 

9.  The  requirement  that  an  answer  must 
contain  a  statement  of  any  new  matter 
constituting  a  defence  (Code,  §  140)  is 
imperative.    Therefore,  if  new  matter 
is  not  set  up  in  the  answer,  proof  of  it 
should  be  rejected,  although  such  mat- 
ter would  constitute  a  full  defence  to 
the  action.     (Button  agt.  McCauley, 
38  Barb.,  413.) 

See  COUNTY  COURT,  2.  3. 
See  PARTIES,  4.  6.  0. 
See  JUSTICES'  COURTS,  2. 
See  EXECUTORS  and  ADMINISTRA- 
TORS, 3. 

See  DEMURRER,  4. 
See  TITLE,  2. 
See  DAMAGES,  3. 
See  RAILROADS,  8. 
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APPEAL. 

1.  The  question  of  costs  'which  has  been 
disposed  of  by  a  surrogate  in  making  a 
final  order  will  be  reviewed  on  appeal, 
although  neither  party  has  appealed 
from  his  decision  on   that    question. 
(Devin  agt.  Patchin,  ante,  5,  court  of 
appeals.) 

2.  Where  an  appeal  to  the  court  of  ap- 
peals has  been  brought  by  the  defend- 
ants from  a  judgment  awarding  a  per- 
emptory mandamus,  the  perfecting  of 
the  appeal,  by  complying  with  §  334 
of  the  Code,  stays  all  further  proceed- 
ings in  the  court  below.     (People  ex 
rel.  Thomas  agt.   Commisssoners  of 
Highways,  fyc.,  ante,  257.) 

3.  A  peremptory  mandamus  accordingly 
set  aside  for  irregularity,  where  it  had 
been  issued  after  the  perfecting  of  an 
appeal  to  the  court  of  appeals.     (Id. 

4.  A  motion  for  a  reargument  of  an  ap- 
peal will  not  be  granted  where   there 
was  a  conflict  of  evidence — the  plaintiff 
and  defendant  being  the  only  witnesses 
— in  the  court  below,  upon  which  the 
verdict  and  judgment  were  rendered. 
(Fisher  agt.  Mervin,  ante,  284.) 

5.  The  special  term  on  motion,   having 
corrected  the  judgment  of  the  general 
term  by  allowing  costs  against  the  ap- 
pellant who  brought  the  appeal  from 
the   commissioners   of    highways   and 
whose  lands  were  taken  for  the  road, 
and    disallowed   costs  as    against  the 
county  judge  and  referees,   held,   on 
appeal  from   the  order  of  the  special 
term,  that  the  general  term  would  not 
review  the  decision  of  the  special  term, 
as  the  question  was  one  resting  in  the 
discretion  of  the  judge  holding  special 
term.     (People  agt.  Robinson,   ante, 
345.) 

6.  A  release  of  part  of  the  real  estate 
from  the  judgment  deprives  the  appel- 
lant from  marking  the  judgment  "se- 
cured on  appeal."  ( Wells  agt.  Kelsey. 

7.  Where  the  evidence  at  the  circuit  on 
questions  of  fact,  necessary  to  sustain 
the  plaintiff's  cause  of  action,  is  equi- 
vocal, and  the  judge,  without  being 
requested  by  the  plaintiff  to  submit 
the  cause  to  the  jury,  orders  a  nonsuit, 

.  to  which  the  plaintiff  takes  an  excep- 
tion, the  general  term  on  appeal  can- 
not review  the  decision  upon  the  ques- 
tions of  fact,  as  no  exceptions  have 
been  taken  to  such  decision;  conse- 
quently the  nonsuit,  being  the  appli- 
cation of  the  law  to  proved  or  ascer- 


tained facts,    cannot    be    disturbed. 
(Terry  agt.  Bonesteel,  ante,  422.) 

8.  On  a  question  of  fact,  where  on  the 
trial  before  a  referee  the  witnesses  con- 
tradict each  other  upon  several  mate- 
rial points,  no  other  course  can  be  pur- 
sued than  to  hold  that  the  conclusion 
of  the  referee,  in  whose  presence  the 
witnesses    were    examined,    is  final. 
(Monell  agt.  Marshall,  ante,  425.) 

9.  There  can  bo  no  valid  appeal  to  the 
court  of  appeals   taken  from  a  judg- 
ment by  default  at  general  term.  Con- 
sequently, a  service  of  notice  of  such 
appeal  does  not  preclude  the  appellant 
from  subsequently  moving  at  a  special 
term  to  set  aside  the  default  taken  at 
the  general  term,    and  for  leave   to 
make  a  case  or  exceptions.     (Strong 
agt.  Hardenburgh,  ante,  438.) 

10.  Such  a  motion  is  more  properly  made 
at  special  term,  although  the  general 
term  have  jurisdiction  to  hear  it.  (Id.) 

11.  The  merits  in  this  case  considered 
sufficient  to  authorize  on  order  grant- 
ing the  motion.     (Id.) 

12.  Where  a  party  seeks  to  set  aside  or 
revoke  a  decision  of  the  special  term 
on  the  ground  of  irregularity,  not  on 
the  merits,  his  remedy  is  by  motion, 
not  by  appeal.  (Pitt  agt.  Davison,  37 
Barb.,  97.) 

13.  Where,  on  a  question  of  fact ,  the 
plaintiff  swears  one  way,  and  two  de- 
fendants swear  directly  the  other  way, 
(under   the   liberal   provisions  of  the 
Code,)  it  is  &  conflict  of  evidence  •which 
cannot  be    reviewed  on    appeal — the 
conclusion  of  the  court  below  on  the 
question,  though  in  favor  of  the  plain- 
tiff, is  final.  (Justison  agt.  Crawford, 
ante,  465. ) 

14.  Where  a  recovery  in  a  justice's  court 
was  composed  of  several  items  of  dam- 
ages, and  there  was  no  dispute  as  to 
the  evidence,  and  by  mistake  in  adding 
the  items  the  justice  rendered  judg- 
ment for  too  great  a  sum,  the  county 
court  on  appeal  may  reverse  the  judg- 
ment as  to  the  excess,  and  affirm  it  as 
to  the  correct  aggregate.  (Fields  agt. 
Morel,  15  Abb.,  6.) 

15.  When  a   judgment    appealed  from 
consists  of  distinct  matters  which   are 
so  presented  that  a  final  judgment  may 
be  rendered    by   the  appellate    court 
upon  each,  the  judgment  may  be  af- 
firmed as  to  part  and  reversed  as  to  the 
residue.     (Id.) 
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16.  Where    an  order  of  reference   was 
granted  upon  the  moving  party  paying 

.  costs  of  the  term,  the  other  party  by 
accepting  the  cost*  waives  big  right  to 
appeal  from  the  order.  (Lewis  agt. 
Irving  Fire  Ins.  Co.,  15  Abb.,  140.) 

17.  Where  the  cage  made  upon  an  appeal 
fails  to  show  the  court  in  which  judg- 
ment wag  rendered,  or  to  show  gnch  a 
judgment  as  ia  get  forth  in  the  notice 
of  appeal,  the  appeal  will  be  dismissed. 
It  is  not  enough  that  the  cage  states 
facts  which  make  it  probable  merely 
that  an  appealable  judgment  has  been 
rendered.     (Lahers  agt.   Fielden,   15 
Abb.,  177,  Court  of  Appeal*.) 

18.  Bat  when  the  court  can  see  that  it 
ia  probable  that  the  error  is  clerical  and 
that  in  fact  a  right  of  appeal  exists,  it 
will  allow  the  case  to  be  amended  on 
terms.     (Id.) 

19.  An  appeal  lies  to  the  court  of  ap- 
peals from  a  judgment  of  the  general 
term  rendered  upon  argument  affirming 
a  final  judgment  of  any  kind,  if  the 
latter  is  an  actual  determination  of  a 
court  of  record,  and  not  merely  ren- 
dered upon  default.     So  held   in  the 
cage  of  a  judgment  granted  against  a 
plaintiff  in  consequence  of  his  failure 
to  comply  with  the  terms  of  an  order 
at  special  term.     (Id.) 

20.  An  order  which  affects  the  substan- 
tial right  of  a  party,   and   which,  if 
permitted  to  stand,  may  entirely  de- 
prive him  of  a  complete  defence  to  the 
action,  is  an  appealable  order.     (Fas- 
»ett  agt.  Tallmadge,  15  Abb.,  205.) 

21.  Where  no  case  ia  made  or  served  on 
an  appeal,  the  respondent  may,  upon 
the  cause  being  regularly  called  on  the 
calendar,  and  the  appellant  being  in 
default,  take  a  judgment  of  affirmance. 
He  is  not  bound  to  move  to  dismiss  the 
appeal  or  to  strike  it  from  the  calen- 
dar.    (Otters  agt.   Croupe,  15  Abb., 
263.) 

22.  A  judgment  which  is  proper  upon 
the  facts  found  by  the  court  or  referee, 
should  not  be  reversed  for  the  reason 
that  conclusions  of  law  on  which  the 
judgment  was  rendered  are  inaccurately 
stated.      (Scott    agt.    Pilkinton,    15 
Abb.,  280.) 

23.  A  judgment  of  affirmance  should  not 
embrace  any  sum  secured  by  the  judg- 
ment appealed  from.     In  general  where 
a  judgment  is  reversed  on  appeal  anew 
trial  should  be  awarded.     (1/ateeyagt. 
FliiU,  15  Abb.,  307.) 


24.  Where  the  decision  made  at  the  cir- 
cuit court  is  correct,  bat  the  judgment 
ia  erroneously  entered,  the  remedy  of 
the  party  is  by  motion  at  special  term 
to  correct  the  error,. not  by  appeal  from 
the  judgment.   (Campbell  Agt.  Adams, 
38  Barb.,  132.) 

25.  An  appeal,  without  an  undertaking, 
or  where  the  sureties  finally  fail  to  jus- 
tify, is  not  effectual  for  any  purpose; 
and  the  appellant  is  left  free  to  perfect 
a  new  appeal,   with    an  undertaking 
which  will  stay  the  execution  of  the 
judgment.     (Kelsey  agt.  Campbell,  38 
Barb.,  238.) 

26.  An  order  for  the  discovery  of  books 
and  papers  ia  one  affecting  a  substan- 
tial right,  and  ia  appealable.     (  Woods 
agt.  Figaniere,  ante,  522.) 

See  SPECIFIC  PERFORMANCE,  1. 
See  REFEREES  and  REPORTS,  9. 
Se«  UNDERTAKING,  1. 
See  EXCEPTIONS,  1.  2. 
See  TENDER,  1C. 


ARBITRATION  AND  AWARD. 

1.  Where  an  agent  submits  to  arbitration 
in  his  own  name,   without  authority 
from  his  principal,  controversies  exist- 
ing between  the  principal  and  another, 
and  after  an  award  is  made  in  favor  of 
the  agent,  the  principal  takes  an  assign- 
ment of   it,  and  then  assigns  it  to  a 
stranger,  this  is  an  adoption  and  rati- 
fication by  the  principal  of  the  unau- 
thorized act  of  the  agent  in  making  the 
submission.     (Lotcenstein  agt.  Mcln- 
tosh,  37  Barb,.  251.) 

2.  An  award  aettlea  fully  all  questions 
fairly  within  the  meaning  and  inten- 
tion of  the  submission;  and  that  even 
though   the  arbitrators    neglected    to 
pass  upon  some  of  the  matters  submit- 
ted to  them.     There  is  no  difference  in 
this  respect  between  an  award  and  a 
judgment.      (Id.) 


ARREST. 

1.  An  order  of  arrest  cannot  be  sus- 
tained, where  the  facts  upon  which  it 
is  predicated  are  stated  upon  informa- 
tion and  belief  merely.     (Safou?  agt. 
Reisenberger,  ante,  104.) 

2.  It  is  not  necessary  to  the  validity  of 
an  order  of  arrest  that  the  copy  affida- 
vit served  by  the  sheriff  should  contain 
copies  of  the  signature  of  the  party  to 
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it,  and  of  the  officer  to  the  jurat ;  nor 
to  show  that  the  original  affidavit  was 
thus  signed.  (Barker  agt.  Cook, 
ante,  190.) 

3.  Where  a  stock  broker  receives  money 
of   another  for  the  purpose   of    pur- 
chasing specified  stock,  and  uses  it  for 
some  other  purpose,   and  not  for  the 
benefit  of  the  owner,   his  liability  to 
arrest  is  not  open  to  discussion.     He 
is  liable*      (Dubois  agt.    Thompson, 
ante,  417.) 

4.  In  granting  orders  of  arrest  upon  in- 
formation and  belief,  this  court  has 
acted  upon  the  rule  that  the  sources  of 
the  information  must  be  set  out  in  the 
affidavit.      If   the  information  is  de- 
rived from  letters  or  official  documents 
in  the   possession   of  the   person  who 
makes  the  affidavit,  or  which  it  is  in 
his  power  to  procure,  they  should  be 
presented    with    the    application,   or 
copies  of  them  should  be   furnished. 
(De  Nierth  agt.  Sidner,  ante,  419.) 

5.  There  is  a  distinction  between  stating 
the  sources  of  information,  and  setting 
them  forth  ;  and  just  this  distinction 
•was  fata]  to  the  affidavit  made  for  the 
arrest  in  this  case.     (Id.) 

6.  A  married  woman  cannot  be  held  to 
bail  in  an  action  of  assault  and  battery, 
under  the   Code.      The   Code  has  not 
changed    the     law    in    this    respect. 
(Schaus  agt.  Putscher,  ante,  463.) 

7.  An  individual,  in  order  to  justify  his 
arrest  and   imprisonment  of  another, 
by  virtue  of  his  authority  as  a  justice 
of  the    peace,   must  show  himself   to 
have  been,  at  the   time,   not  only  de 
facto,  but  de  jure,  a  justice  of  the 
peace.      (Newman   agt.    Tiernan,   37 
Barb.,  159.) 

8.  Where  a  creditor,  to  whom  a  debt  was 
honestly  due,  made  oath  to  facts,  re- 
specting the  debtor's  leaving  the  state, 
to  defraud,   <tc.,  sufficient  to  justify 
the  granting  of  an  order  for  the  arrest 
of  the  debtor ;  and  on  motion  to  vacate 
this   order,   a   denial  under  oath  was 
made  by  the  debtor  of  all  the  allega- 
tions upon  which  the  order  was  granted ; 
but  a   fact    then    appeared   that   the 
debtor  had  a  large  amount  of  personal 
property   in    his  possession,    and  was 
about  departing  from  the  state  refusing 

'    to  pay    such    debt:      (Brodsky  agt 
Ihms,  ante,  471.) 

9.  Held,  that  on  the  appearance  of  this 
latter  fact,  it  was  entitled  to  be  con- 
sidered by  the  judge  hearing  the  mo- 


tion, as  a  circumstance  sufficient  in 
itself  to  warrant  a  disbelief  of  the  affi- 
davit of  the  debtor,  so  far  as  it  con- 
flicted with  the  positively  sworn  state- 
ments of  the  creditor.  (Id.) 

10.  The  granting  of  an  order  of  arrest  as 
a  provisional  remedy  under  the  Code, 
is  a  matter  of  discretion  with  the  court 
or  judge.     An  order  of  arrest  should 
not  be  granted  in  actions  for  assault  and 
battery,    libel  or  slander,    unless  the 
defendant  is  a  non-resident,  or  tran- 
sient person,  or    unless*   in    extreme 
cases   of  violent   and   cruel  batteries. 
This  was  the  practice  before  the  Code. 
(Davis  agt.  Scott,  15  Abb.,  127.) 

11.  Where  the  facts  constituting  the  cause 
of  action  and  the  facts  authorizing  the 
arrest  are  identical,  the  order  of  arrest 
will  not  be  set  aside  upon  the  merits, 
unless  the  defendant  clearly  makes  out 
such  a  case  as  would  call  on  the  judge 
at  the  trial,  either  to  nonsuit  the  plain- 
tiff, or  direct  a  verdict  for  defendant. 
(Levins  agt.  Noble,  15  Abb.,  475.) 

See  ATTACHMENT,  1. 


ASSESSMENTS. 

1.  An  action  to  obtain  a  construction  of 
a  municipal  charter  and  declare  void 
an  assessment  made  for  the  expense  of 
a  local  improvement,  and  restrain  the 
municipal    officers  from    enforcing  it 
against   the  plaintiff's   personal    pro- 
perty  by  levy  and    sale,    cannot  be 
maintained.     It  is  an  action  of  purely 
equitable  nature,  and  the  plaintiff  has 
adequate  remedies  at  law.   (  Von  Beck 
agt.  The  Village  of  Rondout,  15  Abb., 
48.) 

2.  Assessments  are  not  the   subject  of 
equitable  relief  except  in  special  cases ; 
e.  g.,  where   they  assert  a  lien  upon 
real  property,   and   the  defect  is  not 
apparent  on  the  face  of  the  proceed- 
ings.    (Id.) 

See  MUTUAL  INSURANCE  COMPA- 
NIES, 1.  2.  3.  4. 


ASSIGNEE. 

1.  An  assignee  of  a  demand  in  an  action 
is  liable  for  costs  in  case  of  his  failure 
to  recover,  without  regard  to  the  fact 
that  the  assignment  was  by  way  of 
mortgage  or  security  or  upon  trust. 
Section  317  of  the  Code,  which  exempts 
trustees  of  express  trusts  from  perso- 
nal liability  for  costs,  is  only  applica- 
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ble  to  actions  where  the  complaint 
shows  that  the  plaintiff  geeks  to  reco- 
ver in  a  representative  capacity.  (Car- 
nahan  agt.  Pond,  16  Abb.,  194.) 

See  TRUSTEE,  8.  9.  10.  11. 
See  MORTGAGE  FORECLOSURE,  1.  2. 
3. 

See  GUARANTY,  1.  2. 

See  BILLS  or  EXCHANGE  and  PRO- 
MISSORY NOTES,  2. 

See  LANDLORD  and  TENANT,  1.  2.  3. 

See  CAUSE  or  ACTION,  12. 

See  SALE  or  PERSONAL  PROPERTY, 
4. 


ASSIGNMENT   FOR  THE   BENEFIT 
OF  CREDITORS. 

1.  A  creditor  assignee,  who  took  an  as- 
signment of  his  debtors'  property,  ab- 
solute on  its  face,  under  an  agreement 
that  from  its  avails  he  should  first  re- 
ceive his  own  debt,  and  pay  the  balance 
to  the  other  creditors  of  the  debtors ; 
and  after  receiving  his  own  debt,  he 
settled  with  some  of  the  other  credi- 
tors by  paying  them  forty  and  fifty 
cents  on   the  dollar,   to  satisfy  their 
debts,  held,  that  the  assignee  was  en- 
titled, on  adjustment  of  his  accounts 
under  the  assignment,  to  charge  only 
for  the  actual  amount  paid  by  him  to 
the  other  creditors — not   to  the  gross 
amount  of  their  respective  debts,  which 
he  satisfied  at  a  discount.     (Ireland 
agt.  Potter,  ante,  175.) 

2.  Also  held,  that  the  assignee  was  not 
entitled  to  any  commissions.     No  case 
has  ever  gone  so  far  as  to  allow  com- 
missions to  a  creditor  who,  as  assignee 
of  a  demand  for  his  own  security  and 
benefit,    has  received   more   than    his 
debt  from  the  assignor's  effects.     (Id.) 

3.  It  seems,  thnt  such  a  case  shows  that 
in  law  the  assignee  converted  the  pro- 
perty, and  that  he  might  well  be  held 
as  a  urong-doer.    (Id.) 

4.  The  assignment  must  be  declared  to 
be  held  simply  a*  security,  not,  as  it 
purports,  as  an  absolute  sale.     (Id.) 

5.  Where  an  'assignment  for  the  benefit 
of  creditors  prefers  certain  creditors 
who  had  previously  required  a  compo- 
sition deed,  agreeing  to  take  fifty  cents 
on  the  dollar  and  release  the  assignors, 
the  assignment  for  that  reason  is  not 
to  be  adjudged  fraudulent  and  void, 
where  it  is  found  that  the  composition 
deed  and  the  assignment  are  separate 


and  distinct  transactions,  and  wen  not 
part  of  one  original  plan  or  agreement, 
and  that  neither  of  the  instruments 
entered  into  or  formed  part  of  the 
other,  and  were  not  to  be  construed  to- 
gether. ( This  case  dtfcrsfrom  Spauld- 
tng  agt.  Strang,  (36  Barb.,  310,)  as 
in  that  case  it  was  found  that  the  com- 
position deed  and  the  assignment  irere 
Irut  one  transaction,  and  vert  to  be 
construed  together.)  (Renard  agt. 
Maydore,  ante,  178.) 

6.  Where  an  assignment  for  the  benefit 
of  creditors,  made  by  copartners  of 
all  their  copartnership  and  individual 
property,  providing  for  the  payment, 
first,  of  copartnership  debts,  and  se- 
cond, for  the  payment  of  all  their  pri- 
vate and  individual  debts,  if  the  pro- 
perty be  sufficient,  and  if  not  sufficient 
then  to  be  applied  pro  rota  share  and 
share  alike ;  the  amounts  respectively 
of  the  individual  debts  of  the  assignors 
being  unequal,  and  the  assignors  being, 
insolvent  both  as  copartners  and  indi- 
viduals ;  held,  that  the  assignment  was 
fraudulent  and  void.      An  insolvent 
assignor  cannot  divert  his  own  property 
from  his  own  individual  creditors,  and 
appropriate  it  to  the  payment  of  the 
debts  of  his  co-assignors,  for  which  he 
nor  his  property  are  liable.    ( O'Xeil 
agt.  Salmon,  ante,  240.) 

7.  A  plaintiff  who  brings  an  action  as 
receiver  appointed  under  proceedings 
supplementary  to  execution,  to  reach 
the  property  of  the  judgment  debtors 
which  he  alleges  has  been  fraudulently 
assigned  by  them   for  the  benefit  of 
creditors,  is  not  entitled  to  an  order  of 
injunction,  nor  an  order  for  the  appoint- 
ment of  a  receiver  of   the   property, 
unless  he  furnishes  to  the  court  some 
critic  net  that  he  is  entitled  to  the  re- 
lief demanded  in  his  complaint,  or  has 
an  apparent  right    to   the   property. 
(Bostwick  agt.  Elton,  ante,  362.) 

8.  The  ordinary  ajfidaeit  of  verification 
of  the  complaint,  is  not   sufficient  to 
establish  as  a  fact,  the  positive  allega- 
tion in  the  complaint  that  the  assign- 
ment was  made  to  hinder,  delay  and 
defraud  the  creditors  of  the  assignors. 
(Id.) 

9.  Nor  is  an  affidavit  showing  that  the 
assignee  is  a  non-resident  of  this  state, 
and  had  employed  the  assignors  to  as- 
sist him  in  executing  his  trust,  sufficient 
evidence  of  the  fact  that  the  assign- 
ment was  made  with  the  fraudulent  in- 
tent alleged — there  being  no  allegation 
in  the  complaint,  nor  any  proof  offered 
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that  the  assigned  property  was  not  im- 
mediately delivered  to  the  assignee  and 
the  possession  continued  in  him.  And 
the  fact  that  he  was  a  non-resident  of 
the  state  did  not  tend  to  establish  the 
fact  that  the  assignment  was  made 
with  a  fraudulent  intent.  (Id-) 

10.  Where  the  assignor,  in  a  general  as- 
signment of  property  for  the  benefit  of 
creditors,  could  not  maintain  an  action 
on  a  promissory  note  held  by  him,  his 
assignee  cannot  recover  upon  it.     And 
where  A.    is  a  mere    accommodation 
surety  for  B.,  upon  promissory  notes 
held  under  certain  conditions  by  C., 
and  upon  which  C.  could  not  maintain 
an  action,  the  assignees  of  C.  cannot 
recover  on  the  notes  against  A.    (Reed 
agt.  Sands,  37  Barb.,  185.) 

11.  The  certificate  of  acknowledgment  of 
an  assignment  for  the  benefit  of  credi- 
tors is  sufficient  to  cover  the  schedule 
of  property  annexed,  although  it  pre 
cedes  the  schedule.    (Scott  agt.  Guth- 
rie,  ante,  481.) 

12.  Where  the  assignors  are  non-residents 
the  assignment  is  properly  recorded  in 
the  county  where  the  property  is  loca- 
ted.   (Id.) 

13.  Where  the  assignors,  after  providing 
for  the  payment  of  their  copartnership 
debts,   provided   for  the   payment    of 
their    individual    debts    of   unequal 
amounts,  held,  that  if  that  clause  was 
void  under  the  statute,  by  reason  of  its 
being  evidence  of  an  intent  to  hinder, 
delay  or  defraud  individual  creditors  of 
the  assignor  who  had  the  fewest,  that 
defeat  could  not  be  taken  advantage  of 
by  any   other,   and   particularly  pre- 
ferred creditors.      (This  seems  to  be 
adverse  to  O'Neil  agt.  Salmon,  ante, 
246.)     (Id.) 

14.  After  an  assignment  for  the  benefit 
of  creditors,  not  reserving  the  power 
of  revocation,  has  been  executed  and 
delivered,    and    accepted    by  the   as- 
signees, the  assignors  have  no  power 
to  make  a   new  assignment,  so  as  to 
confer  upon  the  assignees  any  addi- 
tional   title,   or  to    render    the    title 
already  given  valid,  over  the  assigned 
property,    as    against    the    assignors, 
where  the  original  assignment  was  void 
as  to  them,    though  valid  as   to  the 
assignors.     (Metcalf  agt.  Van  Brunt, 
37  Barb.,  621.) 

15.  An  assignment  for  the    benefit  of 
creditors,  made  by  insolvent  copart- 
ners,  which    provides,    first,   for    the 
payment  of  their  copartnership  debts 


to  partnership  creditors,  and  then  pro- 
vides for  applying  the  property  of  one 
of  the  partners  to  pay  his  partner's 
debts,  or  for  the  payment  of  the  indi- 
vidual debts  of  the  assignors,  of  une- 
qual amounts,  although  void  as  to  the 
latter  provision,  is  not  void  as  to  the 
preferred  partnership  creditors,  and 
the  latter  have  no  right  to  set  aside 
the  assignment  as  void  on  its  face,  par- 
ticularly as  to  partnership  property. 
(See  this  case,  ante,  p.  481,  where  a 
brief  opinion  of  Judge  ROBERTSON  is 
given  on  this  question.)  (Scott  agt. 
Guthrie,  ante,  512.) 

16.  An  action  may  be  brought  by  pre- 
ferred creditors  in  an  assignment  for 
the  benefit  of  creditors,  in  behalf  of 
themselves  and  other  creditors  of  the 
assignor,  against  the  assignee  for  an 
accounting,  and  to  obtain  a  judgment 
that  the  defendant  close  up  his  trust 
by  converting  the  property  into  money 
and  distributing  the  same  under  the 
assignment,  where  the  creditors  are  so 
numerous  that  it  would  be  impracti- 
cable for  the  plaintiffs  to  bring  them 
all  before  the  court.  A  mere  differ- 
ence of  opinion  among  the  creditors  as 
to  the  best  time  for  disposing  of  the 
assigned  property,  does  not  create  a 
hostility  of  interest.  (Brooks  agt. 
Cummings,  38  Barb.,  519.) 

See   INSOLVENT  DEBTORS,  1.  2.  3. 
4.  5.  6. 

See  TRUSTEE,  8.  9.  10.  11. 


ATTACHMENT. 

1.  To    sustain    an    attachment    on    the 
ground  of   non-residence,  against   an 
individual  who  has  recently  had  a  fixed 
residence  in  this  state,  it  must  appear 
that  the  defendant  had  acquired  a  resi- 
dence   out   of    this    state,    when    the 
attachment  issued.     .An  absence  from 
the   state  by  reason  of  an  enlistment 
in  the  army  of  the  United  States,  does 
not  render  a  debtor  a  non-resident. 
(Tibbitts    agt.    Townsend,   15   Abb., 
221.) 

2.  By  the  allowance  of  an  attachment  as 
a  provisional    remedy, "  the    plaintiff 
acquires  a  right  in  the  propertj'  at- 
tached, which  cannot  be  defeated  by 
the  death  of  the  debtor,  if  the  action 
is  one  which  survives,  and  can  be  con- 
tinued   against    his    representatives. 
(TAacAeragt.  Bancroft,  UAbb.,  343.) 

3.  An  attaching  creditor,  who  has  not 
recovered  judgment,  is  not  within  the 
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class  of  persons  who  can  impeach  the 
bona  fides  of  a  judgment  confessed  by 
the  debtor  to  a  third  person,  before  the 
levying  of  the  attachment — a  judg- 
ment creditor  only  is  authoriied  to 
impeach  such  judgment.  (Bentley 
agt.  Goodwin,  38  Barb.,  633.) 
See  EXECUTION,  4.  5. 


ATTORNEY. 

1.  Where  there  is  no  agreement  between 
attorney  and  client  as  to  the  amount  of 
the  attorney's  compensation  for  con- 
ducting the  proceedings  in  the  action 
to  judgment,  the  court  will,  if  the  cir- 
cumstances warrant  it,  allow  the  attor- 
ney better  compensation  than  the  taxed 
bill  of  costs  will  afford.    (Cregier  agt. 
Cheesbrough,  ante,  200.) 

2.  And  such  compensation  cannot  be  de- 
feated by  an  immediate  assignment  of 
the  verdict  by  the  client  to  a  third 
party,  and  payment  to  the  attorney  of 
the  taxed  bill  of  costs,  and  a  demand 
for  delivery  over  of  the  papers  in  the 
cause  to  another  attorney.     (Id.) 

3.  The  attorney  is  the  representative  of 
the  party  for  all  the  purposes  of  the 
action  and  any  proceedings  connected 
therewith,  except  to  lay  a  foundation 
for  bringing  a  party  into  contempt; 
and  costs  fixed   as  the  condition  of  a 
favor   granted  to  the  client  are  suffi- 
ciently demanded  by  giving  notice  to 
the  attorney.     (Hanna  agt.  Dexter, 
15  Abb.,  135.) 

4.  The  right  of  set-off  is  superior  to  the 
attorney's  lien.     (Brooks  agt.  Han- 
ford,  15  Abb.,  342.) 

6.  A  conversation  between  a  person  who 
has  been  tried  upon  an  indictment  and 
acquitted,  and  one  who  was  his  counsel 
on  the  trial,  had  after  the  relation  of 
counsel  and  client  had  ceased,  no  fur- 
ther proceedings  being  contemplated, 
upon  a  subject  unconnected  with  that 
to  which  the  employment  of  the  coun- 
sel related,  is  not  a  privileged  commu- 
nication. (Mandeville  agt.  Gurnsey, 
38  Barb.,  225.) 

6.  Whore  professional  communications 
are  made  by  two  or  more  clients  jointly, 
to  their  mutual  legal  adviser,  the  seal 
of  confidence  can  only  be  removed  by 
all  of  them.  The  consent  of  a  majo- 
rity is  insufficient ;  and  one  or  more  of 
them  cannot  require  a  disclosure  of  the 
communication  as  evidence  against  the 
others,  without  their  consent.  In  a 
litigation  subsequently  arising  between 


the  parties  out  of  the  very  matter  re- 
specting which  they  took  advice,  one  of 
them  cannot,  as  against  the  other,  and 
without  his  consent,  call  upon  the  at- 
torney to  disclose  the  communication 
made  to  him  in  professional  confidence 
by  both  jointly.  (Whiting  agt.  Bar- 
ney, 38  Barb.,  393.) 

See  CONTEMPT,  1. 
See  COSTS,  21.  22. 


BETTING  AND  GAMING. 

1.  In  an  action  against  partners  to  reco- 
ver money  lost  in  gaming,  a  recovery 
against  one  of  the  defendants  is  regu- 
lar.    (Betts  agt.  Hillman,  15  Abb., 
184.) 

2.  In  the  case  of  moneys  lost  in  gaming 
on  several  occasions,  a  separate  action 
may  be  brought  for  the  amount  lost  at 
each  sitting.     (Id.) 

3.  Recovery  in  a  justice's  court  of  money 
lost  at  play  (1  R.  S.,  662)  sustained. 
(Id.) 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1 .  In  an  action  against  the  indorser  of  a 
promissory  note,  payable  at  a  particu- 
lar place,  the  complaint  averred  that 
at  maturity  the  note  was  duly  presented 
for  payment  to  the  makers :  held,  on 
demurrer,    that  this  was  a  sufficient 
averment  of  a  presentment  at  the  place 
specified  in  the  note.     The  place  of 
payment,  although  constituting  a  con- 
dition precedent  as  regards  the  liability 
of  the  indorser,  it  was  not  necessary  to 
aver  the  facts  which  constituted  the 
performance  of  such  a  condition.  (Fer- 
ner  agt.  Williams,  37  Barb.,  9.) 

2.  Where    in    an    action    by    indorsees 
against  the  first  indorser  of  a  promis- 
sory note  made  payable  to  him  as  as- 
signee, who  indorsed  the  same  as  "as- 
signee," it  being  proved  that  the  de- 
fendant was  assignee  of  an  insolvent 
estate :  held,  that  the  indorsement  ope- 
rated to  transfer  the  title  to  the  note, 
without  making  the  indorser  personally 
liable.     (Hoicne   agt.   Douglass,    33 
Barb.,  312.) 

3.  Promissory  notes,  made  and  dated  in 
Minnesota,  for  money  there  loaned  and 
advanced,   payable  at  a  bank  in  the 
state  of  New  York,   with  interest  at 
26^  P*r  cent>  Per  innum,  *"d  secured 
by  mortgage  on   land   in   Minnesota, 
will  not  be  declared  void  by  the  courts 


542 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


of  this  state,  or  be  directed  to  be  deli- 
vered up  and  canceled.  (Balme  agt. 
Wombough,  38  Barb.,  352.) 

See  ASSIGNMENT  FOE  BENEFIT  OF 

CREDITORS,  10. 
See  USURY,  9. 
See  EVIDENCE,  6. 
See  MARRIED  WOMEN,  12. 
See  CAUSE  OF  ACTION,  8. 
See  GUARANTY. 


BOND. 

1.  A  bond  taken  by  a  public  officer  in  a 
case  which    the  law    prescribes,   and 
with  the  condition  which   it  requires, 
is  not  void,  because  it  was  given  by 
one  surety  only,  when  the  law  requires 
two.      (Morton    agt.    Campbell,    37 
Barb.,  179.) 

2.  An  order  requiring  a  bond  to  be  exe- 
cuted  by  one  party  in  an  action  to 
another,  is   sufficiently  complied  with 
by   filing    the    bond,   when    properly 
made,  with  the   clerk   of   the  court. 
The  New  York  common  pleas  require 
bonds,    exacted    as    the  condition  of 
granting  a  favor,  to  be  filed  with  the 
clerk.     (Rice  agt.  Whitlock,  15  Abb., 
419.) 

See  SHERIFF,  6. 
See  EVIDENCE,  5. 
See  GUARANTY. 


CAUSE  OF  ACTION. 

1.  A  right  of  action  for  carelessly  and 
negligently  setting  jire  to  and  burning 
up  grass  and  fences,  and  hay  stacked 
upon  a  farm,  is  assignable.     (An  in- 
teresting review  of  rights  of  action 
under  the  statute  which  do  and  do  not 
survive  and  go  to  the  executor  and 
administrator.)     (Fried  agt.  N.    Y. 
Central  R.  R.  Co.,  ante,  285.) 

2.  Where  the  plaintiff's  sought  to  join  a 
cause  of   action    alleged    to  exist  in 
their  favor,  as   the  heirs  at  law  and 
legatees  of  A.,  with  a  cause  of  action 
in  their  favor  as  the   legatees  of  B. ; 
two  of  the  defendants  being  executors 
of  B.,  and  a  third  being  the  adminis- 
trator, with  the  will  annexed  of  A. 
And  the  defendants  were  called  upon 
to  account  for  both  estates.     Although 
the   parties   proper   to  an   accounting 
under  the  one  will  were  not  the  same 
as  those  under  the  other;  nor  were  the 
defendants  sought  to  be  made  liable 


under  each  will,  for  the  same  property, 
or  in  the  same  character ;  nor  were  the 
proportion  of  interest  of  the  plaintiffs 
as  legatees  the  same  under  each  will, 
held  on  demurrer,  that  there  was  a 
misjoinder  of  causes  of  action,  the 
transactions  nor  the  parties  were  the 
same.  (Viall  agt.  Mott,  37  Barb., 
208.) 

3.  An  owner,  whose  property  ha§  been 
tortiously  taken,  can  waive  the  tort 
and  bring  his  action  as  for  property 
sold  and  delivered,  where  the  wrong- 
doer sells  the  property  and  receives  the 
money  therefor,  or  bring  his  action  for 
money  had  and  received,  which  is  a 
waiver  of  the  tort.     But  whether  he 
can  thus  waive  the  tort,  and  bring  his 
action  for  money  had  and  received, 
while  the  wrong-doer   atill   keeps  the 
property    in    his    possession,    Quere  1 
(Harpending     agt.     Shoemaker,    37 
Barb.,  270.) 

4.  One  having  only  a  mortgage  interest 
in  premises  cannot  maintain  an  action 
of  ejectment.     (Sahler  agt.   Signer, 
37  Barb.,  329.) 

5.  An  action  of  a  purely  equitable  nature 
cannot  be  sustained  for  the  purpose  of 
giving  damages  which  the  complaint 
does  not    demand.     ( Von  Beck  agt. 
Village  of  Rondout,  15,  Abb.,  48.) 

6.  A  party  will  not  be  compelled  to  elect 
between  several  causes  of  action  pro- 
perly   pleaded,   although    it    appears 
probable  that  but  one  cause  of  action 
will,  be  presented  by  the  pleader,  for 
trial.    (Smith  agt.  Douglass,  15  Abb., 
266.) 

7.  Where  a  promise  is  made  to  one  party 
for  the  benefit  of  another,  the  latter, 
though  a  stranger  to  the  contract,  may 
recover  in  an  action  directly  against 
the  promissor,  founded  on  the  promise. 
(Scott  agt.  Pilkington,  15  Abb.,  280.) 

8.  The    statute,   making  a   promise    in 
writing  to  accept  a  bill  of  exchange, 
an  actual  acceptance  in  favor  of  those 
who  on  the  faith  of  such  promise  have 
drawn  or  negotiated  such  bill,  does  not 
take  away  the  common  law  remedy  to 
which  the  facts  of  any  particular  case 
may  entitle  a  party.     (Id.) 

9.  A  right  of  action  for  a  personal  tort 
is  not  assignable,  even  after  verdict. 
(Brooks  agt.  Hanford,  15  Abb.,  342.) 

10.  A  cause  of  action  against  the  hus- 
band, for  the  wrongful  act  of  his  wife, 
cannot  be  joined  with  a  cause  of  action 
against  him  for  a  wrongful  act  of  his 
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own.  Where  the  complaint,  in  an 
action  against  husband  and  wife,  stated 
a  cause  of  action  lor  slanderous  words 
of  the  wife,  and  a  further  cause  of 
action  for  slanderous  words  of  the  hus- 
band, held,  that  the  two  causes  of 
action  were  improperly  joined.  (Ma- 
lone  ugt.  Stilwell,  15  Abb.,  421.) 

11.  Where  A.,  in  the  employ  of  C.,  per- 
forms services  for  13.,  for  which  13.  pays 
C.,   A.   cannot  sustain   an   action  for 
moneys  had  and  received  to  A. 's  use, 
against  C.      (Murphy  agt.    hall,  38 
Barb.,  262.) 

12.  A  right  of  action  for  an  injury  done 
to  goods  by  a  person  whom  the  carrier 
has  employed  to  tow  his  boat  contain- 
ing them,  may  be  assigned  by  the  car- 
rier to  another.    (Merrick  agt.  Brain- 
ard,  38  Barb.,  574.) 

See  TRUSTEE,  8.  9.  10.  11. 

See  PARTIES,  1.  2.  3. 

See  MARRIED  WOMEN,  3.  4.  5.  6.  7. 
10.  11. 

See  LANDLORD  AND  TENANT,  4. 

See  AGREEMENT,  8. 

See  ASSESSMENTS,  1.  2. 

See  AMENDMENT,  1. 

See  SHERIFF,  8. 

See  FRAUDULENT  REPRESENTA- 
TIONS, 8. 

See  COMPLAINT,  11. 


CHARTER  PARTY. 

1 .  The  master  of  a  vessel  in  the  home 
port  cannot  bind  the  owners  personally, 
by  a  charter  party,  without  authority 
for  that  purpose.  And  this  authority 
must  be  proved  by  the  party  claiming 
liability  of  the  owners.  (Swan,  agt. 
Ruckman,  ante,  468.) 


CHATTEL  MORTGAGE. 

1.  In  order  to  bring  the  interest  of  a 
mortgagor  of  chattels  within  the  power 
of  an  execution,  there  must  be  an  ab- 
solute right  of  possession  for  a  certain 
and  definite  period,  at  the  time  the 
levy  is  made.  If  the  time  is  uncertain 
or  contingent,  it  cannot  be  certain  or 
absolute;  and  if  it  be  contingent  and 
liable  to  be  defeated  at  any  moment,  it 
is  not  for  a  definite  period.  (Far- 
rell  agt.  Jlildreth,  38  Barb.,  178.) 

Se«  EVIDENCE,  3. 


COMMISSIONS. 
See  USURT,  1.  2.  3.  4.  5.  9. 

COMMON  CARRIERS. 

1.  Where  an    intermediate  or  ultimate 
carrier   pays    a    previous    carrier    the 
amount  claimed  by  him  for  back  freight, 
without  knowledge  of  a  payment  having 
been   modo   by    ihe  consignor,  to  the 
original    carrier,    on    account   of   the 
freight,  at   the  commencement  of  the 
voyage,  he  cannot  recover  of  the  con- 
signee  the  amount  of  such   previous 
payment.     Although  intermediate  or 
ultimate  carriers  have,  by  custom  and 
by   the   law,   the  right  to  collect  the 
charges  of  previous  camera  properly 
incurred,  if  reasonable  in  amount,  yet 
if  such  previous  charges  have  in  fact 
been  prepaid,  the  intermediate  or  ulti- 
mate carrier  cannot  assert  a  lien  there- 
for. (Travis ugt.  Thompson,  37  Barb., 
236.) 

2.  A  carrier  can  maintain  an  action  in 
his  own  name,  for  an  injury  done  to  pro- 
perty intrusted  to  him  to  be  carried; 
and  in  such  action  he  may  recover  tha 
value,  which  he  will   bold  in  trust  for 
the  owner.     (Merrick  agt.  Brainard, 
38  Barb.,  574.) 


COMPLAINT. 

1.  The  ordinary  affidavit  of  verification 
of  the  complaint,  is  not  sufficient  to 
establish  as  a  fact,  the  positive  allega- 
tion in  the  complaint  that  the  assign- 
ment was  made  to  hinder,  delay  and 
defraud  the  creditors  of  the  assignors. 
(Host  wick  agt.  Kit  on,  ante,  362.) 

2.  Where  a  complaint  states  the  repre- 
sentations that  were  made;  stating  them 
as  representations  of  fact  made  by  tha 
defendants   of   their  own   knowledge, 
and  not  as   expressions  of  opinion  or 
belief,  that  those  representations  were 
false ;  that  the  plaintiff  relied  on  them, 
and  that  he  suffered  damage  thereby ; 
held,  that  proof  of  these  facts  would 
be  sufficient  to  entitle  the  plaintiff  to 
recover,  unless  the  defendants  could  in 
some  mode  justify  the  representations. 
Upon   these    facts  the    law   adjudges 
fraud;  and   it  is  not  therefore   indis- 
pensable that  the  complaint  should  in 
terms  allege  fraud;  and   its  omission 
does  not  substantially  vary  the  cause 
of  action.     If  material,  however,  tha 
complaint  could  be  amended  on  the  trial 
by  inserting  the  allegation.      (Sharp 
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agt.  Mayor,  etc.,  of  New  York,  ante, 
389.) 

3.  In  such  case  a  judgment  would  not  be 
reversed,  although  the  amendment  had 
not  been  actually  made.     (Id.) 

4.  In  an  equitable  action  where  the  ques- 
tions on  which  the  allowance  of  costs 
would  depend  are  undetermined,  a  mo- 
tion for  a  dismissal  of  the   complaint 
for    plaintiff's    failure    to    prosecute, 
should  be  denied,  leaving  the  case  to 
be  passed  upon  at  the  circuit .    (  Cham- 
pion agt.  Webster,  15  Abb.,  4.) 

5.  It  is  irregular  for  a  plaintiff  to  amend 
his  complaint  as  to  one  defendant  with- 
out notice   to  the  others.      (Fassett 
agt.  Tallmadge,  15  Abb.,  205.) 

6.  Tinder  the  Code  no  difficulty  arises  as 
to  the  form  of  an  action,  whether  on 
the  case,  or  directly  on  contract.     If 
the  facts  stated  in  the  complaint  give 
a  right  of  action,  the  plaintiff  may  re- 
cover on  the  complaint.     (Scott  agt. 
Pilkingt&n,  15  Abb.,  280.) 

7.  The  plaintiff  is  not  bound  to  furnish 
in  his  complaint,  the  particulars  of  an 
offset,  to  the  defendant.     Hence,  in  an 

•action  to  recover  from  the  surety  upon 
a  lease  the  amount  of  rent  due,  the 
plaintiff  will  not  be  required  to  reduce 
the  defendant's  liability  by  setting 
forth  the  particulars  of  certain  pay- 
ments made  to  him  on  account  of  the 
rent  and  which  is  properly  to  be  credi- 
ted to  the  surety.  (Giles  agt.  Betz, 
15  Abb.,  285.) 

8.  Although  legal  redress  and  equitable 
relief  may  be  demanded,  and  allowed 
by  the  court  in  the   same  action,  yet, 
to  entitle  a  plaintiff  to  either,  he  must 
ask  it  in  his  complaint.     (Stevenson 
agt.  Buxton,  IbAbb.,  352.) 

9.  The  court  cannot,  under  §  275,  grant 
to  the  plaintiff  any  relief  to  which  his 
proof  on  the  trial  may  seem  to  entitle 
him,  but  only  such  as  is  consistent  with 
the  case  made  by  the  complaint  and 
embraced  within  the  issue.     (Cowen- 
hoven    agt.    City    of    Brooklyn,    38 
Barb.,  9.) 

10.  Requisites  and  validity  of  a  com- 
plaint under  the  Revised  Statutes,  ol 
"  proceedings  to  compel  the  determi- 
nation of   claims  to  real  property  in 
certain  cases,"  as  amended  by  subse- 
quent statutes  and  modified  as  to  the 
forms  of  proceeding  by  the  Code.   (Ha- 
ger  agt.  Hager,  38  Barb.,  92.) 


.1.  A  complaint  in  an  action  on  a  policy 
of  insurance  must  contain  an  averment 
that  the  plaintiff,  or  the  person  for 
whose  benefit  the  contract  was  made, 
has  an  insurable  interest  in  the  property 
insured,  in  order  to  state  a  cause  of 
action.  (Freeman  agt.  Fulton  Fire 
Ins.  Co.,  38  Barb.,  247.) 

See  MARRIED  WOMEN,  3.  4.  5.  6.  7. 
See  RAILROADS,  2. 
See  TRIAL,  3.  4. 

See  BILLS  OP  EXCHANGE  AND  PRO- 
MISSORY NOTES,  1. 
See  CAUSE  OP  ACTION,  3.  10. 
See  AMENDMENT,  1. 
See  CORPORATIONS,  5. 
See  ANSWER,  2.  3. 
See  DEMURRER,  4. 
See  TRESPASS,  2. 
See  EXCEPTIONS,  5. 

CONSTITUTIONAL  LAW. 

1.  The  congress  of  the  United  States  has 
power  to  authorize  the  issue  of  treasury 
notes  to  circulate  as  money.    (Hague 
agt.  Powers,  ante,  17.) 

2.  It  has  also  power  to  make  such  treas- 
ury notes  lawful  money  and  a  legal 
tender  in  payment  of  public  and  pri- 
vate debts.     (Id.) 

3.  Therefore,  the  act  of  congress  passed 
February    25,   1862,   authorizing    the 
issue  of  treasury  notes  to  the  amount 
of  $150,000,000,   and  declaring  that 
such  notes  "shall  be  lawful  money  and 
a  legal  tender  in  payment  of  all  debts, 
public  and  private,  within  the  United 
States,  except  duties  on  imports  and 
interest  on  bonds  and  notes  of  the  United 
States,"  is  not  in  conflict  with  the  con- 
stitution of  the  United  States,  but  is  a 
constitutional,  valid  law.    (Id.) 

4.  In  construing  the  constitution  of  the 
United  States,  it  is  a  settled  principle 
that  no  powers  are  to  be  assumed  as 
possessed  by  the  government,  except 
those  which  were  granted  by  the  states; 
and  that  all  other  powers  are  reserved 
to  the  states.     Congress  is  authorized 
to  pass  all  laws  "  which  shnll  be  neces- 
sary to  carry  the  powers  granted  there- 
by into  execution;"   but  beyond  this 
authority    its    laws    have     no    force. 
(Meyer  agt.  Roosevelt,  ante,  97.) 

5.  It  is  conceded  that  congress  has  power 
to  issue  paper  money ;  but  it  has  no 
power  to   pass  a  law  declaring    such 
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paper  money  to  be  a  legal  tender  in 
payment  of  private  debit  created  before 
the  passage  of  such  laic.  (Id.) 

6.  There  U  no  connection  between   the 
right  and  power  to   coin  money  and 
regulate  its  value,  and  the  power  to 
compel  person*  to  take  paper  money  in 
discharge  of  a  contract;  and  there  is 
no  ground  upon  which  the  act  of  con- 
gress, of  February  25th,  1B62,  can  be 
sustained  in  connection  with  thia  power 
(Id.) 

7.  It  seems,  the  framen  of  the  constitu- 
tion never  intended  that  congress  should 
have  authority  to  provide  that  a  tender 
might  be  made  in  any  other  money  than 
the  constitution  of  the  United  States 
permitted  the  states  to  designate  by 
law  for  that  purpose.    On  the  contrary, 
the  presumption  from  this  restriction 
on  the  legislation  of  the  states  is,  that 
it  was   intended    to    make   coin,   and 
nothing  elxe,  the  medium  to  be  used 
for  a  legal  tender  in  payment  of  debts. 
(The  decision  in  this  case,  it  trill  be 
seen,  is  directly  adverse  to  that  of 
JBbfweagt.  Powers,  ante,  p.  17.)  (Id.) 

8.  A  summons  issued  without  a  United 
States  revenue  stamp  is  irregular  and 
void;  and  a  subsequent  affixing  a  stamp 
to  it  will  not  cure  the  defect.     The  act 
of  congress,  of  July  1,  1862,  requiring 
such  stamps,  is  no  improper  interference 
with  the  powers  of  a  state  court.    (This 
is  adverse  to  the  decision  in  Walton 
agt.  Hryenth,  24  How.  Pr.  R.,  357.) 
(The  German  Liederkranz agt.  Schie- 
mann,  ante,  388.) 

See  TAXES,  1. 

See  HARBOR  MASTERS,  1.  2.  3. 
See  STREETS  AMD  HIGHWAYS,  1.  2. 
3.  4.6. 


CONTEMPT. 

1.  On  proceedings  against  a  party  as  for 
a  contempt,  by  an  order  to  show  cause, 
personal  service  of  the  order  to  show 
cause,  or  personal  appearance  in  court 
in  compliance  with  its  terms  is  indis- 
pensable. Service  of  the  order  upon 
the  attorney  of  the  party  is  not  suffi- 
cient. The  proceeding  relative  to  con- 
tempt, is  a  new  proceeding  requiring 
new  authority  to  the  attorney.  (Pitt 
agt.  Davison,  37  Barb.,  97.) 


CONVERSION. 

1.  A  demand  and  refusal  are  evidence  of 
a  conversion,  aud   nothing  more.     If 

VOL.  XXV.  35 


the  defendant  refuses  to  deliver  plain- 
tiff 'a  goods  on  demand,  and  afterwards, 
before  the  commencement  of  an  action 
therefor,  expresses  bis  willingness  that 
the  plaintiff  may  take  them  away,  this 
does  not  constitute  a  conversion.  (  Wells 
agt.  Kelsey,  15  Abb.,  64.) 

See  EVIDENCE,  14. 


CORPORATIONS. 

1.  An  action  against  a  stockholder  of  a 
manufacturing  corporation,  to  charge 
him  individually  with  a  debt  of  the 
company,  on  the  ground  that  the  whole 
amount  of  the  capital  stock  of  the  com  - 
pany  had  not  been  paid  in  when  the 
debt  was  contracted,  cannot  be  main- 
tained where  the  plaintiff  fails  at  the 
trial  to  show  that  the  capital  stock  of 
the  company  had   not  been  paid  in. 
(Bruce  agt.  Driggs,  ante,  71.) 

2.  Where  the  charter  of  a  municipal  cor- 
poration makes  it  the  duty  of  the  mayor 
and  common  council,  and  gives  them 
the  power  to  lay  out,  make,  open,  regu- 
late,  repair  and  improve    highways, 
streets,  lanes,  alleys,  sewers,  gutters, 
Ac.,  and  alter,  widen,  straighten  and 
discontinue  the  same,  when  they  shall 
deem  proper,  subject  to  the  provision* 
of  law  and  the  charter,  it  is  discretion- 
ary with  the  common  council  whether 
they  will   undertake  any  of  the   im- 
provements referred  to;  and  no  action 
will  lie  against  the  city  for  a  refusal  or 
omission  of  the  common  council  to  con- 
struct a  sewer.     But  having  made  any 
of  the   improvements,   or  undertaken 
any  of  the  public  works  authorised  by 
the  charter,  the  duty  U  imperative  to 
construct  them  in  a  proper  manner  and 
keep  them  in  proper  repair.     (Barton 
agt.  City  of  Syracuse,  37  Barb.,  292.) 

.  Persons  who  make  contracts  with  a 
corporation  de  facto  cannot  deny  its 
legal  existence.  Any  errors  or  infor- 
malities in  the  mode  of  the  formation 
of  a  corporation — e.  g.,  a  mutual  in- 
surance company — under  a  general  act 
for  the  organisation  of  corporations, 
are  cured  by  a  special  act  recognizing 
the  existence  of  the  corporation  and 
changing  its  name.  (  White  agt.  Rots, 
15  Abb.,  66.) 

4.  Under  a  statute  declaring  that  stock- 
holders shall  be  "severally  individu- 
ally liable"  to  the  creditors  of  a  corpo- 
ration to  an  amount  equal  to  their 
stock,  an  action  will  not  lie  in  favor  of 
a  creditor  against  the  stockholders 
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jointly  for  an  accounting  and  payment 
from  each  as  may  be  proved  liable. 
(Young  agt.  The  New  York  and  Liv- 
erpool United  States  Mail  Steamship 
Co.,  15  Abb.,  69.) 

5.  In  an  action  against  stockholders  of  a 
corporation  to  charge  them  with  a  sta- 
tute liability  for  debts  of  the  corpora- 
tion, the  complaint  must  show  that  the 
defendants  were  such  stockholders   at 
the  time  the  debt  was  contracted.  (Id.) 

6.  In  order  to  require  a  domestic  corpo- 
ration plaintiff  to  prove  its  organiza- 
tion,   the    defendant    must   specially 
plead  the  non-existence  of  such  corpo- 
ration, as  required  by  the  Revised  Sta- 
tutes,   (2  R.  S.,  458,  §  3.)     (Park 
Bank  agt.  Tilton,  15  Abb.,  384.) 

7.  Municipal  corporations  are  not  liable 
in  damages  for  an  injury  or  inconve- 
nience to  the  owners  of  property  upon 
the  streets  of  the  city  or  village,  re- 
sulting from  the  improvement  of  the 
streets,  such  as  grading,  paving,  lay- 
ing curb  and  gutter  stones,  sidewalks, 
<fcc.,  by  authority  of  law,  when  there 
is  no  negligence  or  unskillfulness  in 
conducting  the  work.   (Kavanagh  agt. 

'  The  City  of  Brooklyn,  38  Barb.,  232.) 

8.  The  ordinance  of  a  city  corporation 
directing  the  construction  of  a  public 
improvement,  within  the  general  scope 
of  its  powers,  is  a  judicial  act ;  but  the 
prosecution  of  the  work  is  ministerial 
in  its  character,  and   the  corporation 
must  see  that  it  is  done  in  a  safe  and 
skillful  manner.     (Id.) 

9.  The  fundamental  principle  that  pre- 
vails in  all  the  statutes  authorizing  or 
providing  for  the  grading,  paving  and 
improving  of  streets  is,  that  the  pro- 
perty thought  to  be  benefited  must  pay 
all  that  is  to  be  paid,  and  not  the  mu- 
nicipal treasury.     (Id.) 

10.  The  officers  of  a  corporation  autho- 
rized to  issue  certificates  to  the  stock- 
holders, as  evidence  of  title   to  stock, 
are  liable,  not  only  to  the  immediate 
purchasers  from  them  of  spurious  stock 
falsely  and   fraudulently  certified  by 
them,  but  to  any  subsequent  purchaser 
buying  upon  the    faith   of  the   false 
certificate,     and    sustaining    damage 
thereby.      (Shotwell    agt.    Mali,    38 
Barb.,  445.) 

11.  Stockholders  of  a  manufacturing  cor- 
poration are  not  bound  by  the  acts  or 
declarations  of  the  foreman  of  the  com- 
pany, he  not  being  in  any  respect  their 


agent.      (Strong  agt.    Wheaton,    38 
Barb.,  616.) 

12.  A    judgment    recovered   against    a 
manufacturing  corporation,  by  an  em- 
ployee, is  not  even  prima  facie  evi- 
dence of  the  amount  which  the  plain- 
tiff therein  is   entitled    to  recover  in 
a  subsequent  action  by  him   against 
stockholders,  for  work  and  labor.  (Id.) 

13.  An  action  for  work  and  labor  cannot 
b*  maintained  against  two  stockholders 
of  a  corporation,    by  an   employee  of 
the  company,  without  bringing  in  the 
other  stockholders.     (Id.) 

See  NUISANCE,  1.  2.  3.  4. 

See  STREETS  AND  HIGHWAYS,  1.  2. 
3.  4.  5. 

See  FRAUDULENT  REPRESENTA- 
TIONS, 1.  2.  3.  4.  5.  6.  7. 

See  RECEIVER,  1. 

See  ASSESSMENTS, '1.  2. 

See  TRUSTEE,  14. 


COSTS. 

1.  An  extra  allowance  of  two  per  cent. 
on  the  amount  claimed  ($25,000)  in  a 
mortgage  foreclosure  suit  allowed,  it 
appearing  that  there  was  no  sufficient 
excuse  for  the  litigation  on  the  part  of 
the  defendant.     (Livingston  agt.  Gid- 
ney,  ante,  1.) 

2.  In  all  cases  where  a  surrogate  is  au- 
thorized to  award  costs,  he  must  tax 
the  same  at  the  rates  allowed  for  simi- 
lar services   in  the   court  of  common 
pleas  in  the  year   1837.     He   has  no 
authority  to  make  an   arbitrary  allow- 
ance to  counsel  in  lieu  thereof.     (Devin 
agt.   Patchin,   ante,   5,   court  of  ap- 
peals.) 

3.  The  Code  confers  no  authority  on  sur- 
rogates to  award  costs  in  any  case  in 
their  courts.     It  is  only  applicable  to 
cases  arising  in  surrogates'  courts  after 
appeals  have  been  taken  to  the  supreme 
court.     (Id.) 

4.  Where  the  surrogate  of  the  city  and 
county  of  New  York  decided  that  the 
person  making  application  for  letters  of 
administration   was   not  the  widow  of 
the  deceased,  but  that  of  the  assets  of 
the  deceased,  (the  whole  personal  es- 
tate  not    exceeding    $1,500,)    which 

.  should  come  into  the  hands  of  the  ad- 
ministrator to  be  appointed,  gross  sums 
should  be  paid  to  the  different  counsel 
who  had  been  engaged  before  him  in 
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the  case,  amounting  in  the  aggregate ' 
to  $1,660,  besides  $160.75  costs  of  the 
surrogate.  Held,  that  the  surrogate 
bad  no  authority  to  make  such  an  order, 
and  especially,  as  the  costs  were  di- 
rected to  be  paid  to  the  counsel  instead 
of  the  parties.  (Id.) 

5.  The  question  of  costs  which  has  been 
disposed  of  by  a  surrogate  in  making  a 
final  order  will  be  reviewed  on  appeal, 
although  neither  party   has  appealed 
from   hia  decision  on   that   question. 
(Id.) 

6.  The  plaintiff  recovered  a  judgment  in 
a  justice'*  court,  for  $159.50  damages, 
and  $2.80  costs  ;    the  defendant  ap- 
pealed to  the  county  court,  under  §  371 
of  the  Code,  and  specified  in  his  notice 
of  appeal,  as  one  of  the  particulars  for 
a  more  favorable  judgment  to  him,  that 
"  the   judgment  at  most  should    not 
have  been  for  more  than  five  dollars;" 
the  plaintiff  served  no  written  offer  to 
allow  the  judgment   to  be   thus  cor- 
rected, and  on  a  new  trial  in  the  county 
court,  the  plaintiff  recovered  judgment 
for  $130 ;  held,  that  the  defendant  was 
entitled  to  costs.     (Fox  agt.   Nellis, 
ante,  144.) 

7.  In  an  action  in  justice's  court,  plain- 
tiffs recovered  judgment  for  $140,  and 
costs.     Defendant  appealed,  and  in  his 
notice  of  appeal  claimed  that  the  judg- 
ment should  have  been  more  favorable, 
in  that  it  should  have  been  in  his  favor. 
On  trial  on  appeal,  plaintiffs  recovered 
a  verdict  for  $68.59;  held,   that  de- 
fendant gave  plaintiffs  no  opportunity 
to  correct  the  judgment,  except  by  an 
entire  reversal,  and  therefore  plaintiffs 
were   entitled   to  costs  on  the  appeal. 
(WynJtoop  agt.  Uolbert,  ante,  158.) 

8.  In  an  action  for  trespass  on  lands, 
where  the  plaintiff  recovers  a  verdict 
for  any  amount — ($50  or  under) — he  is 
entitled  to  recover  costs  under  the  Re- 
vised Statutes,   (2  R.  S.,  613,  §  3.) 
which  has  not  been   repealed  by  the 
Code.     (  Utter  agt.  Gifford,  ante,  289.) 

9.  Where  the  answer  in  such  action  ad- 
mitted that  the  premises  were  thepremi- 
ses  of  the  plaintiff,  and  averred  that 
the  defendant  entered  upon  said  premi- 
ses of  plaintiff  by  the  leave  anJ  < 

of  the  plaintiff,  and  the  jury  found  a 
verdict  for  plaintiff  of  $45  damage*, 
and  that  the  trespass  was  casual  and 
involuntary;  held,  that  ibe  question  of 
title  did  not  arise  on  the  pleadings,  and 
the  plaintiff  was  entitled  to  recover 
coats.  (Id.) 


10.  Where  a  plaintiff  brings  an  action  on 
a  joint  and  several  obligation  against 
several  defendants,  he  is  not  bound,  at 
the  peril  of  being  subjected  to  costs, 
to  accept  an  offer  of  judgment  under 
§  385  of  the  Code,  from  a  part  of  the 
defendants  only.     (Griffiths  agt.  Dr. 
Forest,  ante,  336.) 

11.  And  where  the  plaintiff  in  such  case 
after  trial  recovers  judgment  against 
all  the  defendants,  but  not  so  favorable 
a  judgment  as   the  offer  made   by  a 
part  of  the  defendant*,  the  plaintiff  is 
entitled  to  costs.    But  he  must  serve  a 
notice  of  adjustment  or  readjustment 
of  costs  on  the  defendants  who  have 
appeared.     (Id.) 

12.  Double  costs,  given  by  the  Revised 
Statutes,  the   provision   for  which  has 
not  been  repealed  by  the  Code,  does 
not  apply  to  equity  cases.     Taaks  agt. 
Schmidt,  ante,  340.) 

13.  A  trial  fee  on  a  reference  to  take  an 
account,  or  to  ascertain  damages,  can- 
not be  taxed.     (Id.) 

14.  Witnesses' fees  and  mileage  for  par- 
ties can  be  charged  on  an  affidavit  mado 
by  them  that  they  attended  as  wit- 
nesses, and  would  not  have  attended 
except  for  the  purpose  of  being  wit- 
nesses.    (Id.) 

15.  An  attorney  of  record  is  entitled  to 
a  witness's  fee  for  the  day  on  which  he 
was  sworn    and  testified,    but  not  to 
mileage.     (Id.) 

16.  An  affidavit  of   the  attendance   of 
witnesses  should   state    the   days    on 
which    the    witnesses    attended.       It 
should   also    state   whether   they   at- 
tended each  time  on  subpcena,  or  not — 
the  distance  from  the  place  of  resi- 
dence of  each   witness   to   the   court- 
house by  the  usual  modes  of  traveling. 
If  a  foreign  witness,  then  the  distance 
from  the  point  where  persons  coming 
from  his  place  of  residence  usually  enter 
the  state  to  the  court-house  by  the 
usual  route.     (Id.) 

17.  If  witnesses  do  not  attend  upon  tub- 
pasna,  then  their  affidavits  must  state 
that  they  attended  at  the  request  of  the 
party  for  the  sole   purpose  of   being 
witnesses,   and    would    not  otherwise 
hare  come  to  the  place  where  the  court 
was  held.     (Id.) 

18.  Where  several  defendants  appear  by 
two  different  attorneys  on  a  referent* 
to  ascertain  damages,  two  bills  of  costs 
are   properly  allowed.     But  only  ono 
set  of  witnesses'  fees  can  be  taxed  fur 
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the  same  witness,  unless  affidavits  are 
produced  showing  that  the  witness  was 
subpoenaed  by  both  parties,  or  if  sub- 
poenaed by  neither,  then  that  he  was 
requested  to  attend  by  both,  and  at- 
tended on  such  joint  request.  This 
affidavit  should  be  made  by  the  party 
who  subpoenaed  the  witness,  or  in  case 
of  request,  by  the  party  who  made  the 
request.  (Id.) 

19.  There  is  no  limitation  to  the  number 
of  term  fees  in  the  court  of  appeals, 
which  are  taxable  under  subdivision  7 
of  section  307  of  the  Code.     The  limi- 
tation of  term  fees  only  applies  to  the 
circuits  and  the  special  and  general 
terms.     (Adams  agt.  Perkins,  ante, 
368.) 

20.  The  judgment  of  the   special  term 
was  rendered  in  favor  of  the  defendant 
for  his  costs,   amounting  to  $193.25; 
the  judgment  of  the  general  term  af- 
firmed the  judgment,  with  $54.80  costs 
of  the  appeal.     The  court  of  appeals 
affirmed  the  judgment  of  the  general 
term,  with  costs,  and  ten  per  cent,  in 
addition   upon    the    "  amount  of  the 
judgment :"    held,   that    the   ten  per 
cent,   should    be   computed  upon  the 

1  amount  of  both  the  judgments  below, 
but  .not  upon  the  interest  accrued  on 
the  judgments.  (Id.) 

21.  Where  defendants  sever    their  de- 
fences  and  appear  by  different  attor- 
neys, collusively  intending  to  increase 
the  costs,  the  court  will  allow  but  one 
bill  where    the    defendants    succeed. 
(The   State    Bank   agt.  Stensly,    15 
Abb.,  75.) 

22.  Where  the  attorneys,  appearing  for 
defendants  answering  separately,  oc- 
cupy the  same  office,  this  fact  affords 
strong  grounds  for  presuming  that  the 
separation  is  for  the  purpose  of  in- 
creasing the  costs.     (Id.) 

23.  Where  a  cause  is  put  off  for  the  cir- 
cuit at  the  request  of  a  party,  he  is  not 
entitled,  on  prevailing  in  the  suit,  to  a 
term  fee  for  that  circuit.   (Hanna  agt. 
Dexter,  15  Abb.,  135.) 

24.  A  judge  has  no  power  to  adjust  costs 
in  the  first  instance,  except  for  inter- 
locutory purposes.     (Id.) 

25.  To  authorize  a  charge  for  the  attend- 
ance of  the  party  himself  as  a  witness, 
it  should  appear  that  he  attended  solely 
as  a  witness.     (Id.) 

26.  A   third  person   cannot  be  charged 
with  costs,  on  the  ground  that  he  is  in 


part  owner  of  the  demand  sued  upon, 
without  notice  to  him.  (Carnaha* 
agt.  Pond,  UAbb.,  194.) 

See  JUDGMENT,  3.  4. 
See  ATTORNEY,  3. 
See  ASSIGNEE,  1. 
See  JURISDICTION,  7. 


COUNTY  COURT. 

1.  A  county  judge  has  power  to  appoint 
a  guardian  ad  litem,  for  an  infant  de- 
fendant   in    an    action  for   partition 
brought  in  the  supreme  court.    (This 
seems  to  be  directly  adverse  to  Lyle 
agt.  Smith,  13  How.  Pr.R.,  104,  and 
Varian  agt.   Stevens,  2  Duer,  635.) 
(Towsey  agt.  Harrison,  ante,  266.) 

2.  A  county  judge  has  power  to  grant  an 
order,  ex  parte,  to  extend  time  to  an- 
swer thirty  days.     (Sisson  agt.  Law- 
rence, ante,  435.) 

3.  Such  an  order  is  not  a  stay  of  pro- 
ceedings of  the  plaintiff  for  a  longer 
time  than  twenty  days,  and  therefore 
requiring  notice  under  the  provisions 
of  sub.  6,  §  401  of  the  Code.     (Id.) 

See  APPEAL,  14.  15. 


COURTS  OF  SESSIONS. 

1.  The  provisions   of   the   act   of  1859, 
(Laws  of  1859,  794,  ch.  339,  §  2)  which 
declares   that  a  writ   of  certiorari   to 
remove  into  the  court  of  sessions  of  tho 
county  a   conviction   had  before   any 
court  of  special  sessions  or  police  court 
may  be  allowed  on  the  application  of 
the  party  convicted  by  any  justice  of 
the   supreme   court,  or  by  any  officer 
authorized  to  perform  the  duties  of 
such  justice  in  vacation,  does  not  apply 
to  the  court  of  general  sessions  of  the 
peace  in  the  city  and  county  of  New 
York.      (The  People  agt.    The  New 
York  General  Sessions,  15  Abb.,  59.) 

2.  The  courts  of  sessions  in  the  counties 
other  than  that  of  New  York,  are  new 
courts  organized  under  the  constitution 
of  1846;   while   the   court  of  general 
sessions  of  the  peace  in  the  city  and 
county  of  New  York  is  the  old  court 
of    that    name.      Generally,   statutes 
referring  merely  to  the  courts  of  ses- 
sions in  the  several   counties  of  the 
state,  should  be  understood  to  intend 
the  former  and  not  the  courts  specially 
provided  for  cities.     (Id.) 
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CREDITOR'S  ACTION. 

1.  Judgment  creditors  mast  exhaust  their 
remedy  at  law,  by  the  issuing  of  an 
execution,  and  the  return  thereof  un- 
satisfied, in  whole  or  in  part,  before 
they  can  call  upon  a  court  of  equity 
and  demand  judgment  as  to  the  vali- 
dity of  a  mortgage  executed  by  their 
debtor.      (Howell   agt.     Cooper,    37 
Harb.,  582.) 

2.  An  attaching  creditor  cannot  impeach 
the  bona  fides  of  a  judgment  confessed 
by  a  debtor  to  a  third  person  before  the 
attachment  was  levied,     (licitily  agt. 
Goodwin,  15  Abb.,  82.) 

See  EXECUTION,  1. 

See  PLEDGE,  1.  2.  3. 

See  JOINT  DEBTORS,  1.  2.  3. 

See  ASSIGNMENT  FOR  THE  BENEFIT 

or  CREDITORS,  7.  8.  9. 
See  ATTACHMENT,  3. 
See  SUPPLEMENTARY  PROCEEDINGS, 

«.  7. 


CRIMINAL  LAW. 

1.  Where  the  plaintiff  in  error  had  been 
convicted  of  murder  upon  a  legal  trial, 
and  bod  been  sentenced  to  be  executed, 
and  this  court  reversed  the  judgment, 
on  the  ground  that  the  legislature  bad 
subsequently  enacted  a  statute  which 
forbade  the  execution  of  such  sentence, 
and   provided  for  punishment  by  im- 
prisonment and  death;    which  latter 
statute  this  court  declared  to  be  an  ex 
post  facto  law  and  void,  as  applicable 
to  this  case,  (see  22  A".  Y.  R.,  95:) 
Held,  that  the  plaintiff  in  error  could 
not  be  again  tried  and  contacted  for 
the  same  murder:  And  the  act  of  1861, 
repealing  the  repealing  act  of  I860  in 
relation  to  such  punishment,  and  re- 
storing the  former  statute  in  that  re- 
spect, could  got  destroy  the  effect  of  a 
judgment  pronounced  in  the  meantime, 
and  while  the  first  repealing  act  (I860) 
was  in  force.     (Hartung    agt.    The 
People,  ante,  221,  court  of  appeals.) 

2.  The  award  of  a  new  trial  by  this  court, 
on  reversing  the  former  judgment,  was 
iuiprovidently  granted.     The  plaintiff 
in  error  was  entitled  to  her  discharge; 
and  the  court  of  oyer  and  ter 
could  properly  order  the  discharge  of 
the  plaintiff  in  error  without  a  further 
trial,  notwithstanding  the  formal  order 
for  a  new  trial  by  this  court,  the  facts 
and  reasons  involved  in  the  judgment 
of  reversal  warranting  such  discharge, 


being  contained  in  the  record  which 
was  before  that  court.  (Id.) 

3.  Though  two  or  more  persons  jointly 
indicted  cannot  be  convicted  of  a  joint 
offence  where  their  offences  are  proved 
to  have  been  separate,  yet  they  may  be 
convicted  of  their  separate  offences  as 
if  separate  indictments  had  been  found. 
(Chatterton  agt.  The  People,  15  Abb., 
147.) 

4.  Proof  that  each  of  two  persons  indicted 
for  jointly  receiving  stolen  goods  re- 
ceived by  them  in  the  absence  of  the 
other,  is  not  conclusive  evidence  that 
they  were  not  jointly  engaged  in  the 
crime.     (Id.) 

5.  An  indictment  charging  the  defendant 
with  having  unlawfully,  unjustly,  and 
for  the  sake  of  wieked  gain,  feloniously 
received  goods,  knowing  them  to  have 
been  stolen,   is  good.     So  held  after 
verdict.     (Id.) 

6.  An    indictment    for    forgery,    which 
alleges  that  the  defendant  falsely  made, 
forged  and  counterfeited  an  instrument 
within  the  description  of  the  statute, 
and  in  which  the  instrument  so  alleged 
to  be  forged  is  set  out  in  verbis  ipsi*,* 
contains  a  sufficient  description  of  the 
circumstances  within  the  statute.     So 
held  where  the  instrument  was  a  deed 
purporting  to  be  signed  by  the  defend- 
ant and  his  wife.     (Holmes  agt.  The 
People,  15  .-166.,  154.) 

7.  Under  an  indictment  for  bigamy  strict 
proof  of  marriage  is  necessary.    It  can- 
not be  established  by  inference  nor  by 
cohabitation  or  admissions  only.    Mar- 
riage is  a  civil  contract,  and  may  be 
entered    into    in    any   manner    which 
clearly  evinces    the    intention  of  the 
parties.     (Hayes    agt.    The    People, 
15  Abb.,  163.) 

8.  Where  an  indictment  charges  forgery 
after  a  conviction  of  a  previous  felony, 
it  is  proper  for  the  jury  to  convict  of 
forgery,  without  noticing  the  previous 
conviction.     (  Vincent  agt.  People,  15 
Abb.,  234.) 

9.  An  indictment  for  forgery  of  a  certifi- 
cate of  acknowledgment  to  a  deed,  set- 
ting forth  a  certificate  without  a  venue, 

•and  not  alleging  that  the  commissioner 
of  deeds,  whose  name  was  forged,  had 
authority  to  take  such  acknowledg- 
ment, is  fatally  defective,  and  the  ob- 
jection may  be  raised  after  verdict. 
(Id.) 

10.  On  a  writ  of  error  to  review  a  crimi- 
nal conviction,  where  the  evidence  is 
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not  returned,  the  court  will  presume 
that  the  evidence  verified  the  indict- 
ment ;  but  not  that  it  verified  facts  or 
circumstances,  entering  into  the  defi- 
nition of  the  crime  not  alleged  in  the 
indictment.  (Id.) 

See  EXCISE  LAW. 

See  AGREEMENT,  6. 

See  COURTS  OF  SESSIONS,  1.  2. 


DAMAGES. 

1.  The  cases  which  sometimes  make  it 
difficult  to  determine  whether  a  par- 
ticular sum  was  designed  as  a  penalty 
or  as   liquidated   damages    are    cases 
where  such  sum  is  inserted  in  lieu  of 
all   other    damages    and   where   it  is 
doubtful  whether  the  allowance  of  it 
would  not  give  to  a  party  an  extrava- 
gant and   unreasonable  compensation 
or  would  enable  such  party  under  cover 
of  it  to  obtain  illegal  interest  for  the 
loan  or  forbearance  of,  or  where,  for 
some  other  reason,   it  is    difficult  to 
arrive  at  the  probable  intentions   of 
the  parties.     (Manice  agt.  Brady,  15 
Abb.,  173.) 

2.  Damages  by  reason  of  an  injunction, 
do  not  include  the  defendant's  general 
counsel  fees  in  the  cause.    He  can  claim 
as  damages  only  such  counsel  fees  as 
are  incurred  in  moving  to  dissolve  the 
injunction.     (Strong  agt.  De  Forest, 
15  Abb.,  427.) 

3.  In  an  action  to  recover  the  price  of 
wheat  delivered  under  a  contract,  at  a 
price  fixed,  the  defendant  sets  up  by 
way  of  counter-claim,  the  damages  he 
has  sustained  by  reason  of  the  plain- 
tiff's refusal  to  deliver  the  whole  quan- 
tity agreed  upon,  he  is.   if  he  estab- 
lishes   such    defence,    entitled    to   be 
allowed    as    damages,    the    difference 
between  the  contract  price  of  the  wheat 
not  delivered,  and  the    market  value 
thereof,  at  a  time  it  was  to  have  been 
delivered,  with  interest  on  such  diffe- 
rence.     (Fishell    agt.     Winans,    38 
Barb.,  228.) 

See  SALE  OF  PERSONAL  PROPERTY, 

1.  2.  3. 
See  TRIAL,  2. 
See  RAILROADS,  1. 
See  APPEAL,  14.  15. 
See  INJUNCTION,  2.  3.  4.  5. 
See  SHERIFF,  7.  9. 
See  LANDLORD  AND  TENANT,  6. 
See  PRINCIPAL  AND  AGENT,  7. 


DEFAULT. 

1 .  There  can  be  no  valid  appeal  to  the 
court  of  appeals  taken  from  a  judg- 
ment by  default  at  general  term.    Con- 
sequently, a  service  of  notice  of  such 
appeal  does  not  preclude  the  appellant 
from  subsequently  moving  at  special 
term  to  set  aside  the  default  taken  at 
the  general  term,  and  for  leave  to  make 
a  case  or  exceptions.      (Strong    agt. 
Hardenburgh,  ante,  438.) 

2.  Such  a  motion  is  more  properly  made 
at  special  term,  although  the  general 
term  have  jurisdiction  to  hear  it.    (Id.) 

3.  The  merits  in  this  case  considered  suffi- 
cient to  authorize  an  order  granting  the 
motion.     (Id.) 

4.  The  want  of  an  affidavit  of  merits  on 
an  application  by  defendant  to  excuse 
his  default,  is  not  conclusive;  it  may 
be  supplied  on  terms.     (Fassett  agt. 
Tallmadge,  15  Abb.,  205.) 

See  TRIAL,  3.  4. 


DEMURRER. 

1.  It  may  be  deemed  doubtful  whether 
the   provisions  of  2  Revised   Statutes 
191,  §  154,  which  authorizes  the  court, 
upon   bills  of   foreclosure,  where  the 
debt  is  secured  by  the   obligation  of 
another  person  besides  the  mortgagor, 
to  join  him  as  a  party,  and  give  judg- 
ment against  him,  has  been  repealed 
by  the  Code;   and  hence   a  demurrer 
based   on  the  supposition  that  it  has 
been  repealed  is  not  frivolous.  (  Chaun- 
cey  agt.  Lawrence,  15  Abb.,  106.) 

2.  A   demurrer  lies   to   a  supplemental 
pleading.     (Goddard  agt.  Benson,  15 
Abb.,  191.) 

3.  The  motion  to  make  definite  and  cer- 
tain, under  the  Code,  is  a  substitute 
for  special  demurrer.     An  objection  to 
the  pleading  of  a  written  instrument 
by  stating  its  legal  effect,  instead  of 
setting  forth  its  contents,  can  be  taken 
only  by  demurrer.     (Kellogg  agt.  Ba- 
ker, 15  Abb.,  286.) 

4.  Where  a  deed  is   pleaded,   executed 
by  a  married  woman,  and  it  is  stated 
that  it  was  executed  by  attorney,  the 
pleading  must  also  state  the  facts  which 
made  such  execution  valid,  otherwise 
the  pleading  is  demurrable.     (Johnston 
agt.  Taylor,  15  Abb.,  339.) 

5.  On  demurrer,    all  objections    to   the 
pleading   demurred   to,   except   those 
specified  as  grounds  of  demurrer,  are 
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waived.      (Malone  agt.   Stilvell,  15 
Abb. ,421.) 


DISCONTINUANCE. 

1.  It  is  a  general  rule,  applicable  to  eases 
in  equity  as  well  as  actions  at    law, 
that  a  plaintiff  hag  a  right  to  discon- 
tinue his  action  as  a  matter  of  course, 
on  the  payment  of  costs.   There  may  be 
circumstances  which   will   control  this 
right,  as  where,  from  the  state  of  the 
pleadings  or  proceedings  in  the  cause, 
the  adverse   party  has  acquired  some 
absolute  rights  which  a  discontinuance 
would  destroy  or  impair.    (Coofceagt. 
Beach,  ante,  356.) 

2.  Where,   in   an   action  to  foreclose   a 
mortgage,    a  stipulation   was  entered 
into  by  the  plaintiff  and  the  defend- 
ants,  that  the   testimony  of  a  witness 
taken  on  a  former  trial  should  be  used 
as  evidence,   subject  to  the  conditions 
mentioned  in  the  stipulation—  the  wit- 
ness having  died  since  the  former  trial 
and  pending  the   taking  of  his  testi- 
mony de  bene  esse ;  held,  that  an  ex 
parte  order  subsequently  entered  by 
the  plaintiff  discontinuing  the  action 
and  offering  to  pay   the  defendants' 
costs,   was    authorized  and   regular, 
although  the  effect  of  the  discontinu- 
ance might  be  to  deprive  the  defend- 
ants of  the  stipulated  testimony  in  a 
subsequent  action  for  the  same  cause 
which   the   plaintiff    had  commenced. 
(Id.) 

DISCOVERY  OF  BOOKS  AND  PA- 
PERS. 

1.  The  petition,  on  an  application  for  the 
discovery  of  books  and  papers,  alleging 
only  the  applicants*  belief  that  such 
books  contain  entries,  4c.,  material  to 
his  case,  is  insufficient.     It  must  state 
the  facts  showing  a  reasonable  ground 
for  such  belief,  to  warrant  the  order. 
(HussontLgt.  Fox,  15  Abb.,  464.) 

2.  An  order  for  the  discovery  of  books 
and  papers  is  one  affecting  a  substan- 
tial right,  and  is  appealable.     (  Woods 
agt.  Figaniere,  ante,  522.) 

3.  Where,  on  an  application  for  an  order 
for  the  discovery  of  books  and  papers, 
the  entries  sought  for  are  not  shown  to 
be  eridencr,  but  only  to  contain  infor- 
mation by  which  evidence  may  be  ob- 
tained, the  order  cannot  be  granted. 
(Id.) 

4.  The   power  of   discovering    the    eon- 
tents  of  a  written  document  will  hardly 


be  stretched  to  cover  those  which  only 
furnish  information  to  enable  the  ap- 
plicant to  ferret  out  evidence  or  wit- 
nesses ;  or  where  it  is  not  shown  that 
witnesses  cannot  establish  the  same 
facts  icithout  the  aid  of  such  entries. 
(Id.) 

5.  If  such  an  application  is  to  be  gov- 
erned by  the  provisions  of  the  Revised 
Statutes,  the  denial  by  the  adverse 
party  of  all  possession  or  control  of 
the  writings  sought  is  a  full  answer. 
(Id.) 

6.  Under  the  power  of  courts  at  common 
la  tr  to  compel  the  production  of  writ- 
ings in  actions  therein,  the  exercise  of 
such  power  was  confined  to  those  which 
were  the  foundation  of  the  action — not 
including  those  containing  matters  of 
evidence  only .     (Id.) 

7.  The  Code,  although  it  enlarges  the 
mode  of  enforcing  discovery  of  writings 
by  excluding  them  from  evidence  or 
punishing  the  recusant  possessor,  and 
the  exercise  of  the  power  of  enforcing 
it  from  cases  recognized  in  a  court  of 
equity  alone  to  those  embraced  within 
a  general  discretion,  limits  the  charac- 
ter of  the  writings  to  be  produced,  to 
those  which  ''contain  evidence  rela- 
ting to  the    merits."      The  Revised 
Statutes  embraced  all  writings  which 
in  any  way   related  to  such  merits, 
whether  evidence  or  not.      But   this 
general  expression  had  been  relieved 
by  confining  the  exercise  of  the  power 
to  cases  sanctioned  by  courts  of  equity 
previously.     (Id.) 

8.  Therefore,  in  cases  where  the  writings 
or  entries  sought  arc  not  shown  to  be 
capable  of  being  used  as  evidence  at. 
all,  they  do  not  come  within  the  class 
of  writings  defined  by  the  Code.     (Id.) 

9.  One  rule  always  adopted  in  enforcing 
the  production  of  writings  is,  that  it 
must  appear  that  they  are  indispensa- 
bly   necessary,   and   not  simply  that 
such   provision   is  a  prudent   precau- 
tionary measure.     (Id.) 

10.  The  readiness  of  parties  to   believe 
that  an  examination  of  their  adversa- 
ry's books  and  papers  will  furnish  evi- 
dence  in   their   favor,    requires  to  be 
curbed  by  courts,  so  as  not  to  allow  it 
to  become  inquisitorial,  or  a  general 
right  of  search.    (Id.) 


DIVORCE. 

1.  The  rule  as  to  the  payment  of  alimony 
is  that  the  same  is  to  be  paid  up  to  the 
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entry  of  the  final  judgment,  even  if 
the  decision  at  the  trial  should  be  ad- 
verse to  the  wife.  (Moncrief  agt. 
Moncrief,  15  Abb.,  186.) 

2.  In  case  of  appeal  by  the  wife  from 
the  judgment  in  an  action  for  divorce, 
the  order  for  alimony  does  not  con- 
tinue ;  but  a  new  application  should  be 
made  if  such  alimony  is  desired.  (Id.) 


EJECTMENT. 

1.  One  having  only  a  mortgage  interest 
in  premises  cannot  maintain  an  action 
of  ejectment.      (Sahler  agt.   Signer, 

37  Barb.,  329.) 

2.  Ejectment  will  not  lie  where  the  de- 
fendant claims  and  enjoys  only  an  ease- 
ment— subject  to  which  the   plaintiff 
has  undisputed  control  and  dominion 
over  the  land,  and  may  occupy  it  as 
he  desires.    \  Wilklow  agt.  Lane,  37 
Barb.,  244.) 

3.  Where  in  an  action  of  ejectment  the 
defendant  claims  title  and  possession 
by  virtue  of  a  deed  executed  to  him  as 
receiver,  by  a  corporation  in  pursuance 
of  an  order  of  court,  the  deed  itself  on 
production  is  sufficient  to  show  posses- 
sion of  the   defendant,    and   that  he 
claims  title  to  the  premises  under  the 
corporation.     No  other  person  should 
be  made  a  defendant  in  an  action  of 
ejectment  except  the  party  in  actual 
and   exclusive    possession.     (Schuyler 
agt.  Marsh,  37  Barb.,  350.) 

4.  Ejectment  cannot  be  sustained  against 
a  municipal  corporation  by  proof  that 
at  the  commencement  of  the  action  the 
locus  in  quo  was  in  use  by  the  public 
as  one  of  the  public  streets  of  a  city ; 
such  use  being  inconsistent  with  actual 
occupancy  by  the  corporation,  and  not 
affording    evidence    of    any   claim    of 
ownership  or  interest  in  the  premises. 
(Cowenhoven  agt.  City  of  Brooklyn, 

38  Barb.,  9.) 

See  MARRIED  WOMEN,  17. 


ENEMY. 

1.  Order  overruling  demurrer  affirmed, 
on  the  ground  that  a  citizen  of  Florida, 
who  is  (averred  to  be)  engaged  in  war 
against  the  United  States,  though  not 
an  alien  enemy,  is  an  enemy;  and  his 
rights  to  sue  in  our  courts  are  suspended 
during  the  continuance  of  the  war.  An 
answer  averring  such  facts  is  a  good 
answer.  (Sanderson  agt.  Morgan, 
ante,  144.) 


ENLISTMENT. 

1.  Any  enlistment  of  one,  in  the  regular 
army,  or  in  the  volunteer  service,  who 
has  attained  the  age  of  eighteen  yea». 3, 
is  regular  and  valid,  and  requires  no 
consent  of  natural  or  legal  guardians: 
(Matter  of  Berwick,  ante,  149.) 

2.  Where   a    recruit  on    his   enlistment 
swears  that  he  is  eighteen  years  of  age, 
the  act  of  congress  of  February,  1862, 
declares  that   the  oath  shall   be  con— 
elusive  as  to  hi$  age.    But  where  it 
appears   that    the   recruit   was   under 
eighteen  years  when  he  took  the  oath 
and  enlisted,  the  act  cannot  be  held  to 
estop  the  master  or  parent  who  sets  up 
a  claim  to  the  minor  and  a  right  to  his 
services,  from  asserting  it  through  the 
proper  legal    tribunals.      The   act  is 
only  conclusive  as  between  the  govern- 
ment and    the   recruit  in  such   case. 
(This  agrees  with  the  case  of  Webb, 
24  How.,  247.)    (Id.) 

3.  An  infant  can,  in  law,  make  no  bind- 
ing contracts,  and  the  government  can 
only  deal  with  him  in  subordination  to 
the  general  principles  of  law,  and  in 
accordance  with  the  rules  it  has  itself 
prescribed.     Inside  of  the  age  of  eigh- 
teen years  the  government  can  make 
no  contract  with  a  recruit,  and  although 
a  parent  or  guardian  may  waive  his 
rights  to  the  minor,  and  as  to  the  past 
be  concluded,  the  claim  is  not  lost  by 
mere  delay,  nor,  perhaps,  by  any  act 
which  does  not  carry  with  it  a  clear 
indication  of  consent  and  recognition, 
both  past  and  prospective.     (Id.) 

4.  Where  charges  for  desertion  have  been 
preferred  against  a  recruit,  who  has 
served  in  the  army,  and  he  is  under 
arrest,  awaiting  the  action  of  a  court 
martial,  the  parent  or  guardian  can- 
not make  an  application  on  habeas  cor- 
pus for  his  discharge,  and  take  him 
from  the  jurisdiction  to  which  he  has 
voluntarily  subjected  himself,  on  the 
ground  that  he  is  under  eighteen  years 
of  age,  and  took  a  false  oath  when  he 
enlisted.     When  the  government  has 
vindicated  its  authority,  such  an  appli- 
cation may  be  sustained.     (Id.) 

5.  A  minor  over  eighteen  years  of  age 
can  enlist  in  the  naval  service  of  the 
United  States,  to  serve  not  exceeding 
five  years,  without  the  consent  of  his 
parents  or  guardian.     (Matter  of  Col- 
lins, ante,  157.) 

See  HABEAS  CORPUS. 
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ESTOPPEL. 

1.  In  a  libel  in  the  United  States  dis- 
trict  court  against  a  vessel,  praying 
that  she  be  sold  to  satisfy  the  amount 
of  a  bottomry  bond,  and  the  several 
claimants  filed  their  claim  and  answer 
disputing  the  validity  of  the  bottomry 
bond,  and  thereafter  one  of  the  claim- 
ants applied  for  the  discharge  of  the 
vessel  under  the  provisions  of  the  act 
of  congress,  and  gave  a  bond  to  the 
marshal  as  security  for  that  purpose, 
executed  by  a  third  person,  and  also 
by  one  of  the  defendants  by  his  attor- 
ney, and  the  district  court  proceeded 
and  made  a  decree  against  the  vessel 
for  a  certain  amount,  and  rendered  a 
summary  judgment  in  ptrsonam  under 
the  statute  against  the  obligors  of  the 
bond  for  the  penalty :     (  Gardner  agt. 
Tyler,  ante,  215.) 

2.  Held,  in  an  action  in  the  state  court 
against  the  (defendants)  obligors  of  the 
bond,  upon  said  decree  claiming  a  cer- 
tain amount  due  thereon  from  these 
defendants,  that  upon  one  of  the  de- 
fendants putting  in  an  answer  denying 
all  liability,  Ac.,  he  was  not  estopped 
by  the  decree  of  the  district  court  from 
proving   that  he   never  executed   the 
bond   upon  which   the  vessel  waa  dis- 
charged, and  never  authorized  its  exe- 
cution, and  therefore  the  district  court 
never  had  jurisdiction  to  render  a  judg- 
ment in  pcrsonam  against  him.    (Id.) 

See  ADMISSIONS,  1.  2. 
See  USURY,  9. 


EVIDENCE. 

1.  In  an  action  for  damages  for  false  re- 
presentations  in  conveying  leasehold 
premises,  the  objection  that  oral  proof 
of  the  representations  is  inadmissible 
on  the  ground  that  it  tends  to  contra- 
dict the  written  lease,  cannot  prevail, 
where  the  evidence  offered  is  not  for 
the  purpose  of  showing  that  it  was  in- 
tended to  pass  something  which  by  the 
terms  of  the  lease  did  not  pass,  but  for 
the  purpose  of  showing  what  the  terms 
of  the  lease  would  have  passed  if  the 
representations  had  been  true.  (Sharp 
agt.  Mayor,  tfC.  of  Aeic  York,  ante, 
389.) 

2.  Where,   on  a  question  of  fact,   the 
plaintiff  swears  one  way,  and  two  de- 
fendants swear  directly  the  other  way, 
(under  the   liberal   provisions  of  the 
Code,)  it  is  a  conflict  of  evidence  which 
cannot  be    reviewed  on    appeal — the 


conclusion  of  the  court  below  on  the 
question,  though  in  favor  of  the  plain- 
tiff, is  final.  ( (Jut  t  if  on  agt.  Craw- 
ford, ante,  405.) 

3.  Where  a  chattel  mortgage  recites  a 
present  absolute  indebtedness  on  the 
part  of  the  mortgagor,  and  is  condi- 
tioned for  its  payment  at  a  particular 
time,  parol  evidence  is  not  admissible 
to  show  that  the  object  and  intent  of 
the  mortgage  was  to  secure  the  mort- 
gagee for  his  contingent  liability  as 
indorser    of    the     mortgagor's     notes 
thereafter  to  be  made.     (McKinster 
agt.  Babcock,Zl  Barb.,  265.) 

4.  Mere    speculative    opinions  are    not 
competent  evidence,  unless  in  the  case 
of  experts.     In  respect  to  unprofes- 
sional persons,  opinions,  to  be  compe- 
tent evidence,  must  be  such  as  to  con- 
stitute, in  some  degree,  knowledge  of 
existing  facts.     Thus,  the  opinions  of 
witnesses   properly  qualified  to  speak 
upon   the  subject  are  competent  evi- 
dence to  aid  in  establishing  how  much, 
or  what  proportion  of  the  grain  was 
left  upon  the  straw,  by  a  tenant,  after 
threshing    buckwheat.     (Harpending 
agt.  Shoemaker,  37  Barb.,  270.) 

5.  Where  the  issue  was  whether  a  certain 
bond  had  been  paid  by  the  obligor  in 

1857,  the  plaintiff  is  not  permitted  to 
prove  an  indorsement  on  the  bond  in 
the  handwriting  of  the  obligee  in  1858 
of  a  payment  of  interest  then  due ;  nor 
the  declarations  of  the  obligee  made  in 

1858,  in   the  absence  of  the  obligor, 
that  the  bond  was  still  unpaid,  and 
that  he  was  going  to  see  the  obligor  to 
get  the  interest  on  it.     They  were  ncta 
and  declarations  of  a  party,    in  the 
absence  -if  his  adversary,  as  evidence 
in  his  own  favor;   not  being  in  any 
sense  a  part  of  the  res  gestae.     (  H'il- 
*o»agt.  Pope,  37  Barb.,  321.) 

6.  The  declarations  of  the  payee  of  a 
note  are  not  evidence  against  one  who 
subsequently  becomes  the  bolder.     In 
an  action  upon  a  promissory  note,  evi- 
dence of  a  prior  agreement  between  the 
parties   thereto,  which   has  not  been 
performed,  for  the  settlement  of  the 
injury  complained  of,  and  for  which 
the  note  in  suit  was  given,  is  inadmis- 
sible.    Without  actual  satisfaction  and 
accord  the  evidence  constitutes  no  de- 
fence.      (Osborn    agt.    Robbins,    37 
Barb.,  481.) 

7.  A  party  by  successfully  objecting  to 
hearsay   evidence    is    concluded   from 
opposing  his  adversaries'  objection  to 
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the  admission  of  similar  evidence  from 
the  same  witness.  (Fields  agt.  Mow/, 
15  Abb.,  6.) 

8.  It  is  not  competent  on  the  question  of 
the  value  of  a  chattel  bought  in  mass 
with  a  number  of  others,  to  prove  the 
value  of  the  others  in  order  to  deter- 
mine the  cost  of  the  first  by  deducting 
the  value  of  the  others  from  such  pur- 
chase price.     (Wells  agt.  Kelsey,  15 
Abb.,  54.) 

9.  Proof  of  an  oral  declaration  by  a  land- 
lord, that  on  payment  of  rent  to  a  par- 
ticular date,  he  would  release  the  ten- 
ant from  further  liability,  accompanied 
by  proof  of  payment  of  such  rent,  is 
not  sufficient  evidence  of  the  surrender 
of  the  premises  held  under  a  written 
lease.      (Goelet  agt.  Ross,  15  Abb., 
251.) 

10.  Where,  on  the  trial,  the  plaintiff  as 
a  witness  in  his  own  behalf,  on  cross- 
examination,  was  asked,  "  Did  you  at 
any  time  previous  to  the  1st  of  April, 
1860,  give  the  defendant  permission  to 
remain  on  the  premises  in  question  for 
the  said  term  of  six  weeks,  from  and 
after  the  1st  of  April,  1860,  himself 
and  family,  and  also  a  right  to  keep 
his  horses  and  cattle  on  the  premises  in 
question  for  said  term  of  six  weeks?" 
(Boynton  agt.  Boynton,  ante,  490.) 

11 .  Held,  that  the  objection  of  the  plain- 
tiff to  the  question,  that  it  did  not  ap- 
pear whether,  if  any  such  license  was 
given,  it  was  in  writing  or  by  parol, 
and  if  in  writing,  the  writing  must  be 
produced,  which  was  sustained  by  the 
justice,  was  clearly  error.     A  material 
question  calling  for  material  evidence 
cannot  be  legally  excluded,  whether  in 
writing  or  not.     (Id.) 

12.  In  an  action  to  compel  the  determi- 
nation of  claims  to  real  property  in 
certain  cases,  under  the  statutes,  proof 
that    the   premises   in   question   were 
assessed  to  the   plaintiff  as  owner,  is 
admissible,  as  tending  to  show  a  claim 
thereto  on  his  part,  somewhat  open  and 
notorious,  and  to  give  practical  charac- 
ter to  his  assertion  of  title.     (Hager 
agt.  Hager,  38  Barb.,  92.) 

13.  In  an  action  upon  a  judgment,  where 
the  defendant  puts  in  issue  the  exist- 
ence of  a  regular,  valid  and  legal  judg- 
ment, any  evidence   tending  to  show 
the  judgment  illegal  or  void,  is  compe- 
tent.    Therefore,   a   certified  copy  of 
the  judgment  record  showing  that  since 
joining  of  the  issue  the  judgment  has 


been  vacated,  is  admissible.     (Kinsey 
agt.  Ford,  38  Barb.,  195.) 

14.  Although  courts  have  received  evi- 
dence of  the  price  paid  for  the  identi- 
cal property  or  article  in  suit,  as  some 
evidence  of  its  value,  yet  where  a  large 
number  of  articles  are  sold  in  the  aggre- 
gate for  a  given  sum,  the  opinion  of 
witnesses  as  to  the  value  of  a  part  of 
the  articles  will  not  be  received  for 
the  purpose  of  ascertaining  the  value 
of  the  other  part,  in  an  action  for  the 
conversion  of  the  latter.  ({Veils  agt. 
Kelsey,  38  Barb.,  242.) 

See  ADMISSIONS,  1.  2.  3. 

See  ESTOPPEL,  1.  2. 

See  APPEAL,  4. 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS,  7.  8.  9. 
See  JUDGMENT,  6. 

See  SALE  OF  PERSONAL  PROPERTY, 

5. 

See  TRIAL,  5. 
See  CORPORATIONS,  6. 
See  NEW  TRIAL,  1. 
See  REFEREES  AND  R,EPORTS,11.12. 
See  PUBLIC  OFFICE,  1. 
See  PROMISE  OF  MARRIAGE. 
See  CORPORATIONS,  12. 


EXCEPTIONS. 

1.  An  objection  that  under  the  allega- 
tions of  the  complaint  the  plaintiff  was 
not  entitled  to  recover  for  the  cause  of 
action  which  he  has  proved,  must  be 
distinctly  taken  at   the  trial,   or  the 
court  on  appeal  will  deem  that  it  was 
disregarded  as  immaterial,  or  that  the 
complaint  was    treated    as    amended. 
(Manice  agt.  Brady,  15  Abb.,  173.) 

2.  This  rule  applies  where  in  an  action  for 
breach  of  the  conditions  of  a  lease  the 
plaintiff  recovered  rent  for  use  and  oc- 
cupation.    (Id.) 

3.  When   a  case  comes  before  the  court 
upon  exceptions  ordered  to  be  heard  in 
the  first  instance  at  the  geueral  term, 
no  question  of  fact  can  be  discussed ; 
nor  the  point  that  the  decision  of  the 
jury  is  against  the  weight  of  evidence. 
(Hotchkins   agt.   Hodge,    38    Barb., 
117.) 

4.  In  order  to  make  an  exception  on  ac- 
count of  the  rejection  of  evidence  avail- 
able, the   party  should  make  his  offer 
in  such  plain  terms  as  to  leave  no  room 
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for  doubt  as  to  what  is  intended.  If 
the  offer  it  open  to  two  constructions, 
he  cannot,  on  appeal,  insist  upon  that 
construction  which  is  more  favorable  to 
himself,  unless  it  appears  that  it  was 
•o  understood  by  the  court  who  rejected 
the  evidence.  (Jiutton  agt.  McCau- 
ley,  38  .Barb. ,413.) 

5.  It  is  well  settled  that  an  exception  to 
the  refusal  of  the  court  to  dismiss  the 
complaint  cannot  be  sustained  on  ac- 
count of  the  deficiency  of  any  proof 
that  might  have  been  supplied  upon 
the  trial  had  the  attention  of  the  court 
and  of  the  opposite  party  been  called 
thereto.  (Shotwell  agt.Mo/i,  38  Barb., 
445.) 

See  TRIAL,  1. 
See  APPEAL,  7. 


EXCISE  LAW. 

1.  A  provision  in  the  village  law  of  the 
village  of  Cohoes,  passed  in  1855,  reads 
as    follows:    "§90.    No  person    shall 
sell  or  give  any  spirituous  or  intoxica- 
ting liquors  within  the  bounds  of  said 
village  upon  the   Sabbath  day."     And 
after  stating  other  provisions,  it  says : 
"  Every  person  offending  against  either 
of  these  provisions  shall  be  subject  to  a 
fine  of   $26."      (Village  of   Cohoes 
agt.  Moran,  ante,  385.) 

2.  The  general  excise  law  of  1857  (§  13) 
imposes  a  penalty  of  $50   for  selling 
any  strong  or  spirituous  liquors  in  quan- 
tities less  than  five  gallons  without  a 
license;  and  by  §  14  a  similar  penalty 
for  selling  the  same  in  any  quantity  to 
be  drank  in  the  seller's  house,  shop, 
outhouse  or  garden  ;  and  by  §  21  makes 
it  a  misdemeanor  for  any  tavern  keeper 
or  licensed  person  to  sell  or  give  away 
any   intoxicating  liquors  or  wines  on 
Sunday  ;  held,    that  the   provision  in 
the  village  law  might  be  upheld  as  a 
valid  police  regulation,  applicable  to 
that  particular  locality,  without  coming 
in  collision  with  any  of  the  provisions 
of  the  general   law ;  that  the  village 
law  was  not  repealed  by  the  general 
law  by  implication.     (Id.) 

3.  Therefore  held,  that  the  trial  and  con- 
viction of   the  defendant,    under   the 
village  law,  for  giving  or  selling  spir- 
ituous liquors  on  the  Sabbath,  could  be 
sustained  where  a  verdict  or  judgment 
finding  him  guilty  of  giving  away  the 
liquor  could  not  be  properly  set  aside 
for  want  of  evidence.     (Id.) 


EXECUTION. 

1.  A  creditor's  action  cannot  be  main- 
tained where  it  is  brought  within  sixty 
days  allowed  by  law  for  the  return  of 
execution  issued  upon  the  judgment. 
(This  u  a  decision  of  the  seventh  dis- 
trict in  accordance  with  that  of  th» 
Jifth,  and  adverse  to  those  of  the  first 
and  eighth  districts.     (Renaud  agt. 
O'Brien,  ante,  67.) 

2.  Returning    an    execution    within    7 
(seven)  days,  is  not  an  irregularity; 
and  supplementary  proceedings  may  be 
at  once    commenced.      (Forbes    agt. 
Walter,  ante,  166,  court  of  appeals.) 

3.  The  arrest  and  detention  of  a  judg- 
ment debtor  under  an  execution  against 
his  person  upon  the  judgment,  is  a  sat- 
isfaction of  the  judgment  for  the  time 
being.     (Fassett  agt.  Tallmadge,  15 
Abb.,  205.) 

4.  Where  an  execution  is  issued  against 
joint  debtors,  it  has  priority  over  an 
attachment    issued    for  a   joint  debt 
against    one    of    the    joint    debtors. 
(  Abels  &gt.  WesterveU,  lb  Abb.,  230.) 

5.  Defects  in  an  execution  which  would 
be  amendable   on    motion    cannot  be 
taken  advantage  of  by  a  creditor  with 
a  junior  execution.     (Id.) 

6.  Taking  the  body  of  a  debtor  in  exe- 
cution is  the  highest  form  of  satisfac- 
tion of   a   judgment.     (Diminy  agt. 
fay,  38  Barb.,  18.) 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 6. 

See  EXEMPT  PROPERTY,  1.  2. 
See  CREDITOR'S  ACTION,  1. 
See  TITLE,  1. 
See  MARRIED  WOMEN,  14. 
See  CBATTLE  MORTGAGE,  1. 


EXECUTORS    AND     ADMINISTRA- 
TORS. 

1.  When  a  citation  has  been  issued  against 
both  the  administrators  of  an  estate, 
to  render  an  account,  upon  its  return, 
one  or  both  of  them  has  a  right  to  ask 
for  a  citation  to  the  persons  interested 
in  the  estate,  to  attend  the  final  set- 
tlement of  the  accounts  of  the  admin- 
istrator or    administrators    applying, 
which  will  bring  in  and  conclud'e  all 
the  parties.     (People  agt.  Townsend, 
37  Barb.,  520.) 

2.  It  is  no  answer  to  an  application  for 
an  order  compelling  the  filing  of  an 
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inventory,  that  the  executor  has  assets 
to  a  large  amount  over  and  above  all 
debts  which  may  be  recovered  against 
him  or  the  estate ;  or  that  it  would  be 
troublesome  and  expensive  to  make  an 
inventory ;  or  to  allege  that  the  cred- 
itor, in  asking  for  an  inventory,  is  actu- 
ated by  curiosity  and  a  design  to  abuse 
the  process  of  the  court.  (Forsyth 
agt.  Burr,  37  Barb.,  540.) 

3.  Where  an   action  is  brought  against 
several  executors,  such  of  them  as  are 
first  served  with  process,  or  first  appear, 
are  entitled,  under  the  statute,  to  an- 
swer for  the  estate ;  and  it  is  irregular 
for  a  co-executor  thereafter  to  put  in 
an   answer.      Neither    does    collusion 
between  the  plaintiff  and  the  executor 
who  first  answers,  give  a  co-executor 
the  right  to  answer,  of  course.   (Salters 
agt.  Pruyn,  5  Abb.,  224.) 

4.  A  judgment  filed  and  docketed  after 
the  decease  of  the  defendant  does  not 
become  a  lien  upon  or  bind  real  estate. 
It  is  merely  a  debt  to  be  paid  in  the 
due  course  of  administration.   (  Clark's 
case,  15  Abb.,  227.) 

5.  Where  there  is  a  surplus  fund  in  court 
arising  from  foreclosure  of  a  mortgage 
against  executors,  a  creditor  who  has 
obtained  a  surrogate's  decree  against 
the  estate,  will  be  preferred  to  lega- 
tees, who  claim  the  fund.     (Id.) 

6.  The  statute  which  directs  that  exe- 
cution against  executors  and  adminis- 
trators as  such  shall  be  issued  by  the 
surrogate  alone,  does  not  apply  to  judg- 
ments in  actions  originally  commenced 
against  the  decedent.     (Thacher  agt. 
Bancroft,  15  Abb.,  243.) 

See  REFEREES  AND  REPORTS,  9. 

See  ATTACHMENT,  2. 

See  SHERIFF,  8. 

See  WITNESS,  6. 

See  SURROGATE,  1.  2.  3. 


EXEMPT  PROPERTY. 

1.  Property  of  a  householder,  which  is 
exempt  by  the  law  of  1842,  is  liable 
for  the  purchase  money  of  other  pro- 
perty also  exempt  by  that  law.    (This 
seems  to  be  adverse  to  Hickox  agt.  Fay, 
36  Barb.,  9.)     (Craft  agt.   Curtiss, 
ante,  163.) 

2.  The    necessary  wearing    apparel   of 
every  debtor  is  exempt  from  levy  and 
sale    on    execution.       (Bumpus    agt. 
Maynard,  38  Barb.}  626.) 


FRAUDULENT  REPRESENTA- 
TIONS. 

1.  Upon  the  authority  of    the  case  of 
Bennett  agt.  Judson,   (21  N.   Y.  R., 
238,)  it  must  now  be  considered  as  set- 
tled law,  that  if  a  party  makes  repre- 
sentations in  such  a  manner  as  to  im- 
port a  knowledge    in    him  of    facts, 
whilst  in  fact  he  has  no  knowledge  of 
the  facts,  and  the  representations  are 
made  with  the  intent  that  another  shall 
rely  on  them,  and  that  other  does  rely 
on   them,   and    those   representations 
turn  out  to  be  false,  it  is  as  much  a 
fraud  as  if  the   party  making  them 
knew  them  to  be  untrue.     (Sharp  agt. 
Mayor,  4~c.  of  New  York,  ante,  389.) 

2.  Where  a  complaint  states  the  repre- 
sentations   that    were    made — stating 
them  as  representations  of  fact  made 
by  the  defendants  of  their  own  know- 
ledge, and  not  as  expressions  of  opin- 
ion or  belief,  that  those  representations 
were  false ;  that  the  plaintiff  relied  on 
them,    and  that  he  suffered    damage 
thereby;    held,   that   proof   of    these 
facts  would  be  sufficient  to  entitle  the 
plaintiff  to  recover,  unless  the  defend- 
ants  could  in  some  mode  justify  the 
representations.     Upon  these  facts  the 
law  adjudges  fraud ;   and  it    is  not 
therefore  indispensable  that  the  com- 
plaint should  in   terms  allege  fraud  ; 
and  its  omission  does  not  substantially 
vary   the  cause  of  action.     If  mate- 
rial, however,  the  complaint  could  be 
amended  on  the  trial  by  inserting  the 
allegation.     (Id.) 

3.  In  such  case  a  judgment  would  not  be 
reversed,  although  the  amendment  had 
not  been  actually  made.     (Id.) 

4.  In  an  action  for  damages  for  false  rep- 
resentations   in    conveying    leasehold 
premises,  the  objection  that  oral  proof 
of  the  representations  is  inadmissible 
on  the  ground  that  it  tends  to  contra- 
dict the  written  lease,  cannot  prevail, 
where  the  evidence  offered  is  not  for  the 
purpose  of  showing  that  it  was  intended 
to  pass  something  which  by  the  terms 
of  the  lease  did  not  pass,  but  for  the 
purpose  of  showing  what  the  terms  of 
the  lease  would  have  passed  if  the  rep- 
resentations had  been  true.    (Id.) 

5.  The  principal  is  liable  for  the  false 
representations  of  the  agent  made  in 
and  about  the  matter  for  which  he  was 
appointed  agent;    and   whatever    the 
agent  does  or  says  in  and  about  that 
matter,  is  the  act   and   declaration  of 
the    principal,  for  which  the  principal 
is  just  as  liable  as  if  he  had  personally 
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done  the  act  or  made  the  declaration. 
(Id.) 

6.  And  there  is  no  principle  of  the  com- 
mon  law   by  which   the  incidents  at- 
taching to  the  appointment  of  an  agent, 
when  that  appointment  is  made  by  a 
corporation,  are  more  restricted  than 
when  the  appointment  is  by  an  indi- 
vidual.    (Id.) 

7.  If  the  corporation  of  the  city  of  New 
York  have  power  to  negotiate  a  lease 
of  a  slip  in  that  city,  and  in  the  course 
of  such   negotiation  to  render    itself 
liable  for  any  misrepresentation  made 
in  relation  thereto,  it  has  aleo  power  to 
appoint  an  agent  (a  committee  of  the 
common  council)  to  conduct  such  nego- 
tiation;   and  from  such  appointment 
there  flows  to  the  agent  the  power  to 
render  the  corporation  liable  for  any 
misrepresentation.     (Id.) 

8.  False  statements  made  by  a  person  in 
regard   to   articles    manufactured    by 
others,  for  the  purpose  of  preventing 
sales  by  them  of  such  articles,  which 
do  in  fact  prevent  such  sales  and  injure 
the  manufacturers  in  their  business, 
constitute  a  cause  of  action.     (Snow 
agt.  Judson,  38  Barb.,  210.) 

9.  Any  one  furnishing  another  with  a 
false  and   fraudulent  document  pur- 
porting to  show  title  in  the  latter  to 
any  property,  is  liable  to  any  person 
sustaining  damage   in  consequence  of 
reposing    confidence   therein.     (Shot- 
well  agt.  Mali,  38  Barb.,  445.) 

See  INSOLVENT  DEBTORS. 

See  ARREST. 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS. 
See  CORPORATIONS,  10. 
See  USURY,  9. 

See  SALE  PERSONAL  PROPERTY,  6. 
See  TITLE,  1. 

GAS  LIGHT  COMPANY. 

1.  Where  a  surety  signs  with  his  princi- 
pal the  usual  application  to  a  ga-s 
light  company  for  a  supply  of  gas  at  a 
designated  house,  he  is  only  liable  to 
the  company  for  the  gas  furnished 
there  to  his  principal.  He  is  not  liable 
for  any  gas  furnished  to  the  successor 
of  the  principal,  after  a  change  in  the 
proprietorship  of  the  house,  even 
though  the  company  has  had  no  notice 
of  a  change  of  proprietors.  (Man- 
hattan Gas  Light  Co.  agt.  Ely,  ante, 
237.) 


GUARANTY. 

1.  A  guaranty  of  collection  implies  that 
a  note   or  other  evidence  of  debt  is 
good,  or  good  and  collectible  against 
the  principal  debtors;  and  this  means 
collectible  by  due  course  of  law.     Yet 
it  is  not  absolutely  indispensable  that 
legal  proceedings  should  be  resorted  to, 
to  test  the  collectibility  of  the  obliga- 
tion, if  it  otherwise  satisfactorily  ap- 
pears that  a  resort  to  such  proceedings 
would  be  entirely  ineffectual.     Legal 
proceedings  are  not  absolutely  a  con- 
dition precedent  to  the  liability  of  the 
guarantor ;  but  equivalent  evidence  of 
the  inability  to  collect  any  part  of  the 
debt  will  suffice.     ( Cady  agt.  Sheldon, 
38  Barb.,  103.) 

2.  Where  a  mortgagee  assigns  the  mort- 
gage, and  the  bond  accompanying  the 
same  to  another  covenanting  in   the 
assignment    that  they  shall   be    paid 
when  due,  a  subsequent  assignee  of  the 
bond,  with  a  guaranty  of    payment, 
must  first  attempt  the  collection  of  the 
debt,  from  the  obligee  and  mortgagee, 
before  he  can  resort  to  the  guarantor 
on  his  guaranty.     (Id.) 

See  MARRIED  WOMEN,  2. 

GUARDIAN. 

1.  A  county  judge  has  power  to  appoint 
a  guardian  ad  lit  em  for  an  infant  de- 
fendant   in    an    action  for  partition 
brought  in  the  supreme  court.    ( This 
seems  to  be  directly  adverse  to  Lyle 
agt.  Smith,  13  How.  Pr.  R.,  104,  and 
Varian  agt.   Stevens,  2  Duer,  635.) 
(Towsey  agt.  Harrison,  ante,  266.) 

2.  Where  a  guardian  fails  to  render  his 
annual  accounts,  he  may  be  cited  to  do 
ao ;  but  in  a  proceeding  for  that  purpose, 
where  there  is  no  prayer  for  the  sup- 
pression  or  removal  of  the  guardian, 
and  the  ward  is  not  of  age,  the  surro- 
gate has   no   jurisdiction  to   make  a 
decree  for  the  final  settlement  of  the 
account.     (Diaper  agt.  Anderson,  37 
Barb.,  168.) 

3.  Under  the  statute  which  provides  that 
on  the  removal  of  a  guardian,  the  sur- 
rogate may  proceed  and  appoint  a  new 
one,  the   new  guardian  must  be  ap- 
pointed by  the  surrogate  ordering  the 
removal,  without  regard  to  the  residence 
of  the  infants.     (People  ex  rel.  Dela- 
mater  agt.  H'amslcy,  15  Abb.,  323.) 

HABEAS  CORPUS. 
1.  The  city  judge  in  and  for  the  city  and 
county  of  New  York  has  no  authority 


558 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


or  power  to  issue  a  writ  of  habeas  cor- 
pus.    (Matter  of  Nash,  ante,  307.) 

2.  Every  citizen  of  the  state  is  under  the 
protection  of  the  shield  of  the  writ  of 
habeas  corpus,  by  the  constitution  of 
the  United  States,  as  well  as  that  of 
the  state.     No  conflict  of  jurisdiction 
between  civil  courts  of  the  state  and 
general  government  arises  or  can  arise 
on  habeas  corpus,  unless  the  prisoner 

•  has  been  committed  by  the  direction  of 
&  federal  judge.  (Matter  of  Barrett, 
ante,  380.) 

3.  The  state  courts  may  therefore   pro- 
perly issue  this  writ  to  inquire  whether 
a  prisoner  claimed  to  be  held  as  a  de- 
serter, and  a  substitute  duly  mustered 
into  a  regiment,  by  a  provost  marshal, 
ever  lawfully  became   a  soldier,  and 
whether  he  is  lawfully  in  the  custody 
of  an  officer  of  the  federal  government. 
(Id.) 

4.  Martial  law  has  never  been  proclaimed 
in  New  York,  and  the  civil  courts  are 
in  the    full    administration    of   their 
powers    for  dispensing   justice.      The 
military  arm  is  subordinate  here  to  the 
civil  authority.     (Id.) 

5.  In  Ableman  agt.  Booth,  the  marshal 
held  the  prisoner  on  the  process  of  the 
federal  court  after  conviction,  and  the 
state    court    had  therefore    no    juris- 
diction to  grant  a  writ  of  habeas  cor- 
pus.    It  would  probably  be  a  surprise 
to  the  judges  who  decided  that  case,  to 
learn  that  the  principles  they  there  de- 
clared constituted  authority  for  every 
recruiting  officer  or  captain  of  a  mili- 
tary company  in  the   service   of   the 
general  government,  to  claim  that  he 
held  the  men  under  him  by  virtue  not 
of  the  jurisdiction  of   any  court,  but 
of  the  military  authority  of  the  United 
States,  and  refuse  to  submit  to  an  in- 
quiry on  habeas  corpus  by  a  state  court 
whether  any  of  his  men  had  been  duly 
enlisted  or  were  lawfully  held  by  him. 

(WO 

6.  The  proclamation  of  the  President  of 
the  United  States,  dated  15th  Septem- 
ber, 1863,  suspending  the  writ  Of  ha- 
beas corpus,  appears  to  be  retroactive 
in  its  operation.     That  is,  it  suspends 
all  proceedings  pending  upon   habeas 
corpus,   which  was  issued  and  served 
prior  to  the  date  of  the  proclamation. 
(Matter  of  Dunn,  ante,  467.) 

HARBOR  MASTERS. 
1.  The  act  of  1850  (Sess.  Laws  1850,  p. 
81)  providing  for  the  appointment  of 


harbor  masters  in  the  city  of  New  York, 
and  their  fees  or  compensation,  fyc., 
does  not  conflict  with  the  provisions  of 
the  constitution  of  the  United  States 
giving  power  to  congress  to  collect 
duties  and  regulate  commerce.  (Bene- 
dict agt.  Vanderbilt,  ante,  209.) 

2.  The  harbor  masters'  fees  are  exacted, 
not  for  entering  or  anchoring  in  the 
harbor,  but  using  the  soil    "  by  load- 
ing or  unloading,  or  making  fast  to 
wharves."      They  are  in  their  nature 
and  intent  local  port  charges  for  ser- 
vices rendered  to  vessels  and  cargoes  in 
port.     (Id.) 

3.  It  is  no  part  of  the  design  of  the  law 
to  levy  a  tonnage  duty  or  to  lay  an 
impost  on  imports  or  exports  under  the 
name  of  fees  or  compensation  to  be 
paid  to  the  harbor  masters.     (Id.) 

HUSBAND  AND  WIFE. 

1.  In   an  action  between   husband  and 
wife  for  divorce  for  adultery,  one  of 
them  cannot  be  a  witness  against  the 
other.     (A.  A.  C.  agt.  T.  C.,  ante, 
432.) 

2.  Whatever  construction,  in  other  re- 
spects, may  be  given  to  §  399  of  the 
Code,  it  does  not  affect  the   common 
law  rule  that  husband  and  wife  cannot 
be  witnesses  against  each  other.     (Id.) 

3.  Judgments  recovered  against  husband 
and  wife  during  coverture  and  for  a 
cause  of  action  accruing  after  marriage, 
will  not  bind  the  wife's  separate  estate. 
A  contract  entered  into  between  hus- 
band and   wife   before   marriage,   al- 
though void  at  law,  will  be  recognized 
and  enforced  in  equity.     ( Tisdale  agt. 
Janes,  38  Barb.,  523.) 

See  MARRIED  WOMEN. 

See  WITNESS,  4.  8. 

See  CAUSE  OP  ACTION,  10. 

IMPRISONED  DEBTOR. 

1.  Where  a  judgment  debtor  is  impri- 
soned on  execution  against  his  person, 
he  is  not  entitled  to  his  discharge  from 
imprisonment  under  the  Revised  Sta- 
tutes, (2  R.  S.,  31,)  where  he  is  at 
large  on  the  limits.      (Bylandt  agt. 
Comstock,  ante,  429.) 

2.  By  the  court  omitting  to  adjourn  the 
proceedings  from  the  time  noticed  for 
the   application,  that   is,  a  failure   to 
have  a  day  assigned  during  the  same 
term  in  which  the  application  is  made, 
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when  it  would  hear  the  applicant,  the 
proceedings  were  discontinued  —  the  | 
court  lost  jurisdiction  in  the  matter 


INFANT. 

1.  Under  2  Revised  Statutes  195,  §§  174, 
175,  empowering  the  court  to  direct  the 
disposition  of  an  infant  s  real  estate  for 
his  support,  maintenance  and  educa- ! 
tion,  and  in  a  summary  manner  bj  | 
reference  to  inquire  into  the  merits  of 
the  application,  the  court  may  proceed 
auinrnarily  without  a  reference,  if  the 
facts  show  a  clear  case,  where  the  dis- 
posal of  the  estate  is  necessary  and 
proper  for  any  of  the  purposes  indi- 
cated by  the  statute.  (Matter  of 
Mcllvaine,  15  Abb.,  91.) 

See  ENLISTMENT,  1.  2.  3.  4.  5. 

See  GUARDIAN,  I.  3. 

See  MORTGAGE  FORECLOSURE, 10. 


INJUNCTION. 

1.  To  entitle  a  court  of  equity  to  inter- 
fere to  restrain  the  collection  of  a  judg- 
ment obtained  without  fraud  or  mis- 
take, upon  issue  joined,  it  must  appear 
1st:  that  to  allow  the  judgment  to  be 
executed  would  be  contrary  to  equity  , 
and  good  conscience ;  and  2d,  that  the 
facts  which  render  it  inequitable  were  i 
not  available  as  a  defence  in  the  action 
in  which  the  judgment  was  recovered. 
(C/w/eagt.  Potter,  37  Barb.,  199.) 

2.  Want  of  jurisdiction  in  the  court  over 
the  subject  matter  of  the  action  does 
not  deprive  the  defendant  of  the  right 
to  damages  on  the  injunction  in  the 
action  issued  against  him.    (  The  Cum-  j 
berland  Coal  fy  Iron  Co.  agt.  Hoffman 
Steam  Coal  Co.,  15  .Abb.,  78.) 


cuum  me  damages  provmea  lur  in  me  < 
undertaking  given  on  the  issuing  of 
such  injunction.  (Id.) 


4.  Where  the  plaintiff  moves  for  an  in- 
junction, without  offering  security  for 
defendant's  damage*,  the  court  will  re- 
quire the  plaintiff  to  make  out  a  case 
free  from  all  reasonable  doubt.     (Du- 
bois  agt.  Hudlong,  15  Abb.,  445.) 

5.  In  an  analogy  to  the  practice  of  the 
late  court  of  chancery,  an  injunction 
will  be  dissolved  on  the  coming  in  of 
the  answer  of  the  defendant  denying 


the  whole  merits  and  equities  of  the 
complaint.  An  exception  to  this  rule 
exists  in  eases  that  demand  immediate 
relief  to  prevent  irrepaiabli  injury. 
(Id.) 

See  NUISANCE,  4. 
See  AGREEMENT,  1.  2.  3. 
See  POLICE,  2. 
See  DAMAGES,  2. 

INSOLVENT  DEBTORS. 

.  The  creditors  of  a  failing  or  insolvent 
party  are  justly  entitled  to  his  property, 
and  every  disposal  of  it,  by  which  cred- 
itors are  prevented  from  reaching  it,  or 
delayed  in  subjecting  it  to  the  payment 
of  their  debts,  is  void,  as  a  fraud  upon 
their  just  rights.  (Angrave  agt.  Stone, 
ante,  167.) 

,  Held,  that  npon  the  evidence  in  this 
action,  the  transaction  sought  to  be 
impeached  was  surrounded  by  most  of 
the  circumstances  which  ordinarily  at- 
tend transfers  of  property  in  fraud  of 
creditors,  and  which  are  regarded  as 
badges  of  fraud.  That  no  sale  or  trans- 
fer has  been  allowed  to  stand,  which 
has  been  accompanied  by  so  many  preg- 
nant evidences  of  fraudulent  intent — 
an  intent  to  prejudice  creditors  by 
hindering  and  delaying  them  in  the 
collection  of  their  debts;  an  intent  on 
the  part  of  the  debtor  to  contest  or  di- 
rect the  disposition  of  his  property  for 
the  benefit  of  himself  and  family,  and 
dictate  the  time  and  manner  of  its  ap- 
plication to  the  payment  of  his  debts, 
or  determine  whether  it  should  at  all  be 
so  appropriated.  (Id.) 

.  The  vendors  in  this  case  were  insolvent, 
or  at  lea.-t  in  failing  circumstances,  un- 
able to  meet  their  engagements  or  go 
on  with  their  business  in  May,  1861, 
or  at  the  time  of  the  alleged  transfers. 
(Id.) 

.  If  they  were  not  actually  insolvent, 
but  were,  or  supposed  they  were,  able 
to  pay  their  debts  if  time  could  be  ob- 
tained for  the  conversion  and  appro- 
priation of  their  assets,  the  force  of  the 
circumstance,  as  evidence  of  fraud, 
was  not  diminished;  on  the  contrary, 
the  evidence  is  then  conclusive  that  all 
the  arrangements  and  transfers  were 
with  the  sole  intent  and  purpose  of 
obtaining  this  time,  without  the  assent 
of  their  creditors,  by  placing  the  pro- 
perty beyond  their  present  reach,  and 
thus  delaying  them  contrary  to  law. 
(Id.) 
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5.  Suits  had  been  commenced  and  judg- 
ments were    to  be  rendered    against 
them.     (Id.) 

6.  The  principal  vendor  and  assignor,  by 
transfers  in  quick  succession,  conveyed 
to  his  children  al  1  his  real  property  and 
real  estate  securities.     (Id.) 

1.  A  grantee  of  a  well  known  insolvent 
debtor,  who  cannot  show  that  he  paid 
some  present  consideration  at  the  time 
of  the  conveyance,  or  that  he  then  se- 
cured, or  undertook  by  some  promise 
to  pay  in  future,  cannot  claim  to  be 
ignorant  of  the  fraudulent  intent  of 
the  grantor  against  his  creditors. 
(Wood&gt.  Hunt,  38  Barb.,  302.) 

8.  The  complicity  of  the  grantee  in  the 
fraud  of  the  grantor  deprives  him  of 
any  right  to  relief  in  respect  to  volun- 
tary payments  to  parties  having  de- 
mand against  the  grantor,  from  a  court 
of  equity.  (Id.) 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS. 
See  TRUSTEE,  8.  9.  10.  11. 
See  ANSWER,  1. 


INSURANCE  COMPANIES. 

1.  An  assessment  by  the  receiver  of  a 
mutual  insurance  company,  organized 
under  the  general  insurance  companies' 
act  of  April  10,  1849,  in  form,  need 
not  specify  the  name  of  the  party  bound 
to  contribute,  nor  the  amount  of   the 
note.     (Sands  agt.  Sanders,  ante,  82, 
court  of  appeals.) 

2.  A  general  assessment  is  good  by  which 
a  receiver  declares  that  each  premium 
note  is   assessed  to  the  full    amount 
thereof.     (Id.) 

3.  All  the  notes  of  a  mutual  insurance 
company  constitute  its  capital,  although 
assigned  to  different  departments,  to 
pay  losses  in  particular  classes,  and  if 
necessity  exists,  resort  may  be  had  to 
the  entire  fund.     (Id.) 

4.  Upon  the  question  whether  it  was  a 
sufficient  notice  to  authorize  the  assess- 
ment to  publish  it  in  two  newspapers 
printed  in  the  county,  when  the  by- 
laws of  the   company  required  it  to  be 
published  in   three  such   papers,    the 
judges  were  equally  divided  in  opinion 
— four  and  four.     (Id.) 

5.  If  after  the  assured  has  transferred 
his  interest  in  the   property  insured, 
and  in  the  policy,  without  the  written 
consent  of  the  company,  the  company 


choose  to  ratify  the  transfer,  and  to 
continue  the  insurance,  the  policy  will 
not  be  absolutely  void,  even  though 
the  policy  provides  that  the  interest  of 
the  assured  is  not  assignable  without 
the  consent  of  the  insurers  in  writing. 
And  if  after  notice  of  such  transfer, 
the  company  treat  the  assignee  as  a 
member  of  the  company,  they  will  be 
estopped  from  denying  such  ratification 
and  approval.  (Hyatt  agt.  Wait,  37 
Barb.,  29.) 

6.  It  is  well  settled  that  at  common  law, 
as  well  as  under  the  statute  of  betting 
and  gnming,  a  policy  of  fire  insurance 
is  void,  unless  the  party  insured  has  at 
the  time  an  insnrable  interest  in  the 
property  insured.  (Freeman  agt.  Ful- 
ton Fire  Ins.  Co.,  38  Barb.,  247.) 

7.  If  an  insurance  company  accepts  from 
the  assured  the  premium  for  a  renewal, 
and  renews   the  insurance,  it  will  be 
deemed  to  have  declared  the  contract 
of  insurance  to  be  valid,  and  to  have 
waived  the  forfeiture,  if  any  has  oc- 
curred by  reason  of  the  omission  of  the 
insured   to  give  notice   of  other  insu- 
rances, and  have  them  indorsed  on  the 
policy.     (Carroll  agt.    Charter   Oak 
Ins.  Co.,  38  Barb.,  402.) 

8.  A  policy  of  insurance  is  not  rendered 
absolutely  void  by  the  omission  of  the 
assured  to  specify  in  his  application, 
all  the  buildings  within  ten  rods  of  the 
insured  property,    but    it    is    merely 
voidable   at  the   election  of  the  com- 
pany. (Huntley  agt.  Perry,  38  Barb., 
569.) 

9.  After  the  company  has  chosen  to  as- 
sert  the   validity  of    the   policy,   by 
bringing  an  action  upon  the  premium 
note,  to  recover  an  assessment,  the  in- 
sured cannot  be  permitted  to  set  up  the 
falsity  of  his   own  statements   in  the 
application  as  a  defence.     (Id.) 

See  CORPORATIONS,  3. 
See  COMPLAINT,  11. 


INTERPLEADER. 

1.  The  Code  (§  122)  introduces  no  new 
cases  of  interpleader;  it  merely  pro- 
vides a  summary  mode  of  relief,  which 
is  limited  to  the  same  cases  in  which  a 
bill  of  interpleader  was  allowed  in 
chancery.  A  bailee  or  agent  cannot 
dispute  the  original  title  of  his  princi- 
pal from  whom  he  has  received  pro- 
perty, and  is  not  entitled,  in  respect  to 
such  property,  to  an  interpleader  to 
settle  the  conflicting  claims  of  the 
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principal  with  a  stranger,  who  claims 
the  property  by  a  distinct  and  inde- 
pendent title.  (Vottntrgk  agt.  Hunt- 
ington,  15  Abb.,  254.) 

2.  In  an  action  to  recover  specific  per- 
sonal property,  it  is  a  sufficient  answer 
for  an  interpleader  that  the  defendant 
if  not  in  a  position  to  deposit  the  pro- 
perty in  court.  (Id.) 


JAIL  LIMITS. 

1.  Where  a  judgment  debtor  U  impri- 
soned on  execution  against  bis  person, 
he  is  not  entitled  to  his  discharge  from 
imprisonment  under  the  Revised  Stat- 
utes,   (2   R.   £.,  31,)  where  he  in  at 
large  on*  the  limits.     (Bylandt  agt. 
Comstock,  ante,  429.) 

2.  By  the  court  omitting  to  adjourn  the 
proceedings  from  the  time   noticed  for 
the  application,  that  is,   a   failure  to 
have  a  day  assigned  during  the  same 
term    in   which    the    application   was 
made,  when  it  would   hear  the  appli- 
cant,   the    proceedings    were   discon- 
tinued— the  court  lost  jurisdiction  in 
the  matter.     (Id.) 


JOINT  DEBTORS. 

1.  Upon  a  judgment  against  joint  debtors 
recovered  in  an  action  in  which  a  part 
only    were    served    with    summons    a 
creditor's  action  can  be  maintained  to 
reach  the  joint  property  of  all ;  though 
it  could  not  be  maintained  to  reach  the 
separate  property  of  those  not  served. 
(Hillhofer  agt.    Hurback,    15  Abb., 
143.) 

2.  A  creditor's  action  may  be  commenced 
before  the  lapse  of  sixty  days  from  the 
issuing  of  execution  where  the  execu- 
tion has  been  returned  unsatisfied  with- 
in that  time.     (Id.) 

3.  Subdivision  2  of  §  136  of  the  Code— 
which  provides  if  the  action  be  against 
defendants  severally  liable  the  plaintiff 
may   proceed    against    the   defendant 
served  in  the  same  manner  as  if  they 
were  the   only  defendants — is  not  re- 
stricted to  common  law  actions  on  con- 
tract.    (IJ.) 

See  EXECUTION,  4.  5. 


JUDGMENT. 

1.  The  statement  made  in  the  confession 
of  judgment,  in  this  case  was,  sub- 
stantially, that  the  indebtedness  arose 


for  lumber  sold  and  delivered  by  the 
plaintiffs  to  the  defendants  in  the  year 
1855,  and  before  the  date  of  the  state- 
ment, (which  date  was  October  15, 
1855;)  that  the  quantity  of  lumber  so 
sold  and  delivered  during  that  time 
was  about  685,OUO  feet,  and  that  the 
same  was  of  the  value  of  about  $6,500, 
and  that  the  amount  remaining  due  and 
unpaid  from  the  defendant*  to  the 
plaintiffs  for  said  lumber  was  $3,500, 
held,  that  the  statement  was  sufficient. 
A  review  of  the  several  reported  cases 
taken,  concluding  with  the  opinion 
that,  in  the  supremo  court,  some  of  the 
judges  and  courts  have  carried  the  doc- 
trine on  the  subject  of  the  statement 
of  facts,  out  of  whbh  the  indebtedness 
arose,  to  an  unwarrantable  degree  of 
strictness.  (Curtis  agt.  Corbitt,  ante, 
58.) 

2.  Where  the  fcenrra!  term,  on  a  common 
law  certiurari,  reversed  a  decision  of  a 
county   judge  and  referees  upon  the 
question  of  laying  out  a  private  road, 
without  any  directions  as  to  costs,  and 
a   judgment  was  entered   with  costs, 
against  the  county  judge  and  referees 
and  the  appellant  who  brought  the  ap- 
peal to  the  county  judge,  from  the  de- 
cision  of  the   commissioners  of  high- 
ways;   held,    that  the   judgment   was 
irregular    and    unauthorized  —  there 
should  have  been  a  special  application 
to  the  court  for  the  award  of  costs. 
Such  application  should  properly  have 
been   made   at  the  general  term,  al- 
though the  special  term  has  unques- 
tionably authority  to  hear  such  a  mo- 
tion.      (The  People  agt.   Robinson, 
ante,  345.) 

3.  The  special  terra  on  motion,  having 
corrected  the  judgment  of  the  general 
term  by  allowing  costs  against  the  ap- 
pellant who  brought  the  appeal  from 
the  commissioners    of    highways   and 
whose  lands  were   taken  for  the  road, 
and  disallowed   costs    as  against    the 
county  judge   and  referees  ;  held,  on 
appeal  from  the  order  of  the  special 
term  that  the  general  term  would  not 
review  the  decision  of  the  special  term, 
as  the  question  was  one  resting  in  the 
discretion  of  the  judge  holding  special 
term.     (Id.) 

4.  A  release  of  part  of  the  real  estate 
from  the  judgment,  deprives  the  ap- 
pellnnt    from    making   the    judgment 
"secured   on   appeal."      (H'c//*  agt. 
Kelsey,  384.) 

5.  A  judgment  concludes  the  parties  to 
it  only  as  to  the  grounds  covered  by  it, 
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and  the  facts  necessary  to  uphold  it. 
In  order  to  make  a  record  evidence  to 
conclude  any  matter,  it  should  appear 
that  such  matter  was  in  issue.  (People 
agt.  Johnson,  37  Barb.,  502.) 

6.  To  enable  a  party  to  question  the  bona 
fides  of  a  judgment  by  confession,  it 
must  appear  that  he  is  a  judgment 
creditor  of  the  party  confessing  the 
judgment.  (JJently  agt.  Goodwin,  15 
Abb.,  82.) 

I.  The  clerk  has  power,  under  the  well 
settled  practice  of  the  court,  to  enter 
judgment  under  a  conditional  order  of 
the  court,  upon  proof  of  the  non-com- 
pliance with  the  condition.     (Hanna 
agt.  Dexter,  15  Abb.,  135.) 

8.  To  authorize  the  clerk  to  enter  judg- 
ment upon  an  offer  under  section  385 
of  the  Code,  the  offer  must  be  absolute, 
not  conditional.      Hence,   where    the 
offer  provides  that  on  proof  of  default 
of   payment  of   certain   securities  the 
clerk  of  the  court  should  enter  judg- 
ment in  an  action  theretofore  pending, 
the  clerk  has  no  power  to  pass  upon 
such  default,  and  a  judgment  entered 
by  him  thereon  is  irregular.      (Pink- 
ney  agt.  Childs,  15  Abb.,  137.) 

9.  Taking  of   the  body  of  a  debtor    in 
execution  is  the  highest  form  of  satis- 
faction of  a  judgment.    (Diminy  agt. 
Fay,  38  Barb.,  18.) 

10.  A  statement  on  confession  alleging 
that  the  judgment  is  for  "cash  loaned 
to  defendant  for  his  use  in  the   year 
1854,  and  there  is  unpaid  on  said  loan 
$1000,"    is  insufficient.       (McDowell 
agt.  Daniels,  38  Barb.,  143.) 

II.  A  statement  alleging  that  the  judg- 
ment is  for  cash  loaned  the  defendant, 
and  paid  for  his  use  and  at  his  request 
and  interest  thereon;  stating  various 
sums  or  items  with  sufficient  particu- 
larity as  to  time,  making  up  the  sum 
for  which  judgment  is  confessed;  but 
not  stating  which  items  or  sums  were 
loaned  to  the    defendant,   and  which 
were  paid  for  his  use ;  and  not  distin- 
guishing at  all  between  the  sums  loaned 
to  the  defendant  and  the  sums  paid  for 
his  use;  nor  stating  to  whom  any  item 
or  sum  was  paid  for  the  use  of  the  de- 
fendant, is  insufficient.     (Id.) 

12.  Judgments  entered  by  confession  on 
insufficient  statements,  being  by  the 
statute  pronounced  void,  as  to  other 
judgment  creditors,  cannot  be  sup- 
ported by  affidavits,  on  a  motion  to  set 
them  aside  for  irregularities.  (Id.) 


See  EXECUTION,  3. 

See  COSTS,  10.  11. 

See  INJUNCTION,  1. 

See  SALE  PERSONAL  PROPERTY,  4. 

See  CREDITOR'S  ACTION,  2. 

See  EVIDENCE,  13. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 4.  5. 

See  LIEN,  1. 

See  ATTACHMENT,  3. 

See  SUPPLEMENTARY  PROCEEDINGS, 
6.  7. 


JUKISDICTION. 

1.  A  court  of  equity  in  this  state,  having 
obtained  jurisdiction  of  the  person  of  a 
defendant,  by  the  service  of  process  on 
him  here,  can  compel  him  to  execute 
to  a  receiver  or  purchaser  such  formal 
conveyance  or  assignment  of  real  estate 
owned  by  him  out  of  the  state  as  may 
be  necessary  to  pass  the  title  thereto, 
under  the  laws  of  the  state  where  it  is 
situated,    and   in   default  thereof,  he 
may  be   punished  as   for  a   contempt. 
The  same  power  may  be  exercised  by 
a  justice  of  this  court,  or  county  judge, 
in  proceedings  supplementary  to  exe- 
cution.     (Fenner    agt.   Sanborn,   37 
Barb.,  610.) 

2.  The  constitution  of  1846  and  the  Code 
of  Procedure,  by  necessary  implication, 
have  abolished  every  limitation  in  re- 
spect to  the    amount  in  controversy, 
which  was  required  to  give  jurisdiction 
in  actions  of  an  equitable  nature  such 
as   were  formerly  entertained   only  in 
the    court    of   chancery.       (Sarsjield 
agt.  Van  Vaughner,  15  Abb.,  65.) 

3.  No  rule  was  revived  by  the  repeal 
(Laws  of  1862,  859,  ch.  460,  §  39,)  of 
the   provisions  of  2   Revised  Statutes, 
173,  §  37,  in  relation  to  the  jurisdic- 
tion of  the  court  of  chancery.     (Id.) 

4.  The  decision  of  a  general  term  should 
be   followed  by   the  general  terms  of 
other  districts,  unless,  apparently  made 
through   some  mistake,   or  so  clearly 
erroneous  as  to  leave  no  hesitation  con- 
cerning the  error.  (Bentley  agt.  Good- 
win, 15  Abb.,  82.) 

5.  The  district  (justices')   courts  in  the 
city  of  New  Tork  have  jurisdiction  in 
cases  where  both  plaintiffs  and  defen- 
dants are  non-residents.     (Evans  agt. 
Wood,  15  Abb.,  416.) 

6.  Where  a  party  applying  to  a  magis- 
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trute  baring  general  jurisdiction  of  the  : 
subject  matter,  for  a  warrant  of  arrest, 
under  the  act  of  April.  1857,  "  to  pun- 
i.-h  nui-unces  and  malicious  trespasses 
on  lands,'  does  no  more  than  to  state 
hid  case  to  the  magistrate,  in  an  affida- 
vit, without  bad  faith  or  malice,  he  is 
not  liable  in  an  action  for  false  im- 
prisonment, or  for  the  consequent  ac- 
tion of  the  magistrate  even  though  it 
be  erroneous.  (  Von  Latham  agt.  Lib- 
by,  38  Barb.,  339.) 

7.  The  constitution  of  1846,  and  the 
Code,  hare  by  necessary  implications 
abolished  erery  limitation  in  respect 
to  the  amount  in  controversy  thereto- 
fore required  to  give  jurisdiction  in 
actions  of  an  equitable  nature,  former- 
ly entertained  only  in  a  court  of  chan- 
cery. But  the  question  of  costs  may 
be  affected,  where  the  amount  in  con- 
troversy is  under  $50.  (Sarsfield  agt. 
Van  Vaughner,  38  Barb.,  444.) 

See  ESTOPPEL,  1.  2. 

See  COUNTY  COURTS,  1.  2.  3. 

See  HABEAS  CORPUS,  1. 

See  JUDGMENT,  3.  8.  9. 

See  IMPRISONED  DEBTOR,  1.  2. 

See  APPEAL,  9.  10.  11. 

See  SUPPLEMENTARY  PROCEED- 
INGS, 2. 

See  GUARDIAN,  2. 
See  JUSTICES'  COURTS,  2. 

JUSTICE'S  COURT. 

1.  Recorery  in  a  justice's  court  of  money 
lost  at  play  (1  Rev.  Slat.,  662)  sus- 
tained. (Belts  agt.  Hillman,  15  Abb., 
184.) 

2.  Where  a  defence   accrues    after  the 
closing  of  the  testimony,  on  a  trial  in 
a  justice's  court,  but  before  the  case  is 
submitted,    it    should    be  set    up   by 
amendment.       An  objection   that  the 
justice  had  not  jurit<diction  to  render 
judgment,   in  consequence  of  having 
by  consent  adjourned   the  cause  from 
the  court  room  to  his  office,  is  not  arail- 
able  in  a  collateral  proceeding.  (Price 
agt.  Peters,  16  Abb.,  197.) 

See  COSTS,  8.  7.  8.  9. 

See  ARREST,  7. 

See  JURISDICTION,  5.  6. 

LANDLORD  AND  TENANT. 

1.  Where  an  individual  lessee  took  a 
lease  of  premises  iu  his  own  name  for , 


the  benefit  of  and  in  trust  for  an  unin- 
corporated association,  and  such  com- 
pany as  might  be  thereafter  formed  to 
succeed  them  in  their  *aid  business, 
and  the  association,  under  an  agree- 
ment with  the  lessee,  assumed  for  them- 
selves and  the  said  company  all  the 
covenants  in  the  lease,  and  agreed  to 
perform  them;  and  subsequently  the 
company  became  incorporated  (not  en- 
tirely of  th*  same  members)  and  took 
a  general  assignment  from  the  associ- 
ation of  all  their  property,  and  subse- 
quently an  assignment  from  the  lessee- 
of  the  lease  in  question ;  and  there- 
after for  several  years  occupied  and 
paid  the  rent  aud  all  assessments  upon 
the  premises  thus  leased,  when  the 
corporation  sold  and  assigned  the  lease 
and  all  their  inteiest  in  and  to  the  pre- 
mises leased,  to  a  third  person.  (  Van 
Schaick  agt.  Third  Avenue  Railroad 
Co.,  ante,  446.) 

2.  Held,  that  the  liability  of  the  corpo- 
ration for  rent,  ceased  at  law,  when 
they  assigned  the  lease  and  terminated 
their  occupation.  Nor  could  they  be 
bv\din  equity  &gcestuique  trusts.  (Id.) 

J.  The  act  of  receiving  an  assignment  of 
the  lease  subject  to  rents,  Ac.,  by  the 
corporation,  devolved  no  extraordinary 
or  equitable  liability  on  them,  in  the 
absence  of  any  act  on  their  part  that 
could  be  deemed  equivalent  to  an  agree- 
ment or  promise  to  become  liable  as 
lessees,  or  as  indemnitors  of  the  origi- 
nal lessee.  (Id.') 

L.  Where  a  lessor  of  premises,  baring  at 
least  an  implied  license  to  go  into  the 
upper  part  of  the  demised  tenement 
with  a  lighted  candle,  and  soon  after, 
the  tenement  takes  fire  and  is  consumed 
with  its  contents,  no  action  will  lie 
against  the  lessor  in  favor  of  the  tenant, 
for  the  ralue  of  the  property  of  the 
latter  destroyed,  in  the  absence  of  any 
pooof  of  carelessness  or  negligence  on 
the  part  of  the  lessor.  The  presump- 
tion is  that  the  lessor  used  ordinary 
care.  (Lansing  agt.  Stone,  37  Barb., 
15.) 

>.  In  the  absence  of  any  fraudulent  rep- 
resentations or  concealment  by  the 
lessor,  as  to  the  state  and  condition  of 
the  premises  let,  and  their  fitness  for 
the  purpose  for  which  they  were  hired ; 
it  is  no  defence  to  an  action  for  the 
rent,  that  the  premises  were,  and  con- 
tinued to  be,  unhealthy,  noisome, 
offensive  and  unsuitable  for  a  dwelling. 
Upon  a  letting  of  lands  or  tenements, 
there  is  no  implied  warranty  that  they 
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are  fit  for  the  use  for  which  the  lessee 
requires  them.  (McGlashan  agt. 
Tallmadge,  37  Barb.,  313.) 

6.  The  owner  of  land  agreed  with  another 
person  that  the  latter  might  temporarily 
use  it  and  should  make  certain  improve- 
ments, providing  that  if  he  fulfilled  his 
agreement  he  should  pay  no  rent ;  but 
if  not  he  was  to  pay  rent  at  the  rate 
of  $200  a  year,  in  addition  to  the  ex- 
pense of  restoring  the  premises.  Held, 
that  it  appearing  that  the  sum  named 
was  a  fair  rent  for   the   premises   in 
question  it  was  not  to  be  deemed  as  a 
penalty   or  even    liquidated  damages 
but  the  rent  from  which  the  tenant  was 
to  be  exonerated  in  a  certain  contin- 
gency.    (Manice&gt.  Brady,  15  Abb., 
173.) 

7.  Under  the  statute  which  provides  that 
in  summary  proceedings  by  a  landlord 
to  recover  land,   six  jurors  shall   be 
drawn,  in  like  manner  as  jurors  in  jus- 
tices' courts,  no  right  to  a  peremptory 
challenge   to  any  such  jurors  exists. 
(People  ex  rel.  Livermore  agt.  Ham- 
ilton, 15  Abb.,  328.) 

8.  Where  a  judgment  in  summary  pro- 
ceedings to  recover  possession  of  lands 
is  reversed  in  favor  of  the   landlord, 
restitution  will  not  be  awarded  where 
the  reversal  is  on  the  ground  of  irregu- 
larities, and  it  appears  that  the  land- 
lord should  again   prevail  in  regular 
proceedings.     (Id.) 

9.  The  failure   of  a  tenant  to  pay   the 
taxes  which  he  has  covenanted  to  pay 
in  his  lease,  in  addition  to  the  rent  re- 
served,  does  not    authorize  summary 
proceedings   to  dispossess  him  for  the 
non-payment  of  rent.     (People  ex  rel. 
Wilson  agt.  Swayze,  15  Abb.,  432.) 

10.  After  an  agreement  by  the  landlord 
to  repair  is  broken,  it  becomes  a  chose 
in  action  in  the  tenant's  favor,  upon 
which    he    can    maintain     an    action 
against  the    landlord.     (Merick  agt. 
Bashford,  38  Barb.,  191.) 

11.  If  a  grantee  in  fee  of  the  landlord 
refuses  to  recognize  any  liability  to  re- 
pair, and  the  tenant,  with  notice  of 
such  refusal,  attorns  to  him  and  pays 
him  rent,  the  grantee  is  not  liable  on 
the  landlord's   contract  to  repair,   if 
such    contract   was    broken,   and   the 
landlord's  liability  for  the  breach  was 
complete,  before  the  grantee  had  ac- 
quired any  legal  estate  in  the  prem- 
ises. (Merick  agt.  Bashford,  38  Barb., 
191.) 


12.  If  after  a  purchaser  from  the  land- 
lord   has    repudiated    the    landlord's 
covenant  to  repair,  and  refused  to  per- 
form it,  the  tenant  avowing  his  inten- 
tion to  hold  the  lessor  upon  his  cove- 
nant,   continues    in  possession   of  the 
premises,  attorning  to  the  purchaser, 
without  objection,  it  is  evidence  prima 

facie  of  a  waiver  by  the  tenant  of  any 
claim  upon  the  purchaser,  on  the  land- 
lord's covenant  to  repair.  (Id.) 

13.  The  word   "tenement,"  within  the 
meaning  of  the  statute  concerning  sum- 
mary proceedings  to  recover  the  pos- 
session of    lands,   signifies  everything 
which  may  be  holden,  if  it  be  of  a 
permanent  nature ;  and  a  wharf  or  pier 
is  so  permanent  that  it  becomes  a  part 
of  the  soil  and  freehold  itself.  (People 
agt.  Kelsey,  38  Barb.,  269.) 

14.  The  failure  of  the  lessor  to  construct 
a  pier  in  conformity  with  the  stipula- 
tions of  the  agreement,  though  it  may 
constitute  a  good  defence  to  an  action 
upon  the  lease  to  recover  the  rent,  is 
no  defence  or  answer  to  the  claim  of 
the   landlord    to  have  the  possession 
restored  to  him.     (Id.) 

See  EVIDENCE,  9. 
See  COMPLAINT,  7. 
See  RECEIVER,  3. 

LIEN. 

1.  When  a  mortgage  or  judgment  hai 
been  once  paid  and  the  lien  discharged, 
the  parties  cannot  restore  the  lien,  to 
the  prejudice  of  third  persons,  who  are 
then  incumbrancers.  If  the  mortgagor 
can  become  the  absolute  owner  in  his 
own  right  of  the  bond  and  mortgage, 
the  debt  will  be  extinguished  and  tho 
lien  of  the  mortgage  discharged  by  an 
unconditional  assignment  of  the  mort- 
gage to  him ;  and  it  is  not  in  the  power 
of  the  assignor  and  assignee  by  any 
arrangement  they  may  make,  to  restore 
the  lien  of  the  mortgage,  so  that  it 
shall  have  priority  over  a  junior  mort- 
gage. (Angel  agt.  Banner,  38  Barb., 
425.) 

MARRIED  WOMEN. 

1.  This  court  has  the  power  to  collect  a 
judgment  against  a  married  woman  for 
costs,  by  execution,  whether  that  power 
be  based  upon  section  287  or  not.  The 
execution,  however,  must  direct  the 
collection  of  the  amount  stated  in  it, 
out  of  her  separate  estate.  (Moncriej 
agt.  Ward,  ante,  94.) 
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2.  Where  a  married  woman  purchased 
certain  farming  stock  and  implements 
upon  a  certain  farm,  and  gave  a  chattel 
mortgage  thereof,    signed   by  herself 
and  others  as  security  for  the  purchase 
money,  and  on  the  next  day  purchased 
said  farm  as  her  separate  estate,  held, 
in  an  action   to  charge   her  separate 
estate  on  failure  to  pay  the  purchase 
money  for  said  chattel  property,  which 
property  it  was  alleged  she  had  con- 
verted and  disposed  of,  that  there  was 
no  equitable   principle   upon   which  a 
court  should   enforce  the  payment  of 
the  plaintiff's  debt  out  of  the  separate 
property  of  the  defendant  generally. 
The  fact  was  not  found  that  the  chattels 
were  purchased  and  the  debt  incurred 
by  the  defendant  for  the  benefit  of  her 
separate  estate  or  any  particular  part 
or  portion  of  it.     Besides,  the  plaintiff 
had  a  remedy  at  law  on  the  guaranty 
of    payment   annexed   to  the  chattel 
mortgage.      (Ledeliey   agt.    Powers, 
ante,  240.) 

3.  Where  a  married  woman  brought  an 
action  against  her  husband  and  others, 
for  an    accounting  of    the    rents  and 
profits  of  certain  leasehold  premises  on 
which  she  claimed  to  have  erected  cer- 
tain buildings  with   her  own  means, 
(but  not    at  her   husband's  request, 
or  upon   any  understanding  between 
them,)  and  alleged  that  tor  upwards  of 
two  years  past,  her  husband  being  a 
"  shiftless  and  improvident  person,  and 
unwilling  to  make  any  exertion  for  the 
support  of  the  plaintiff  and  her  child, 
left  her  and  has  not  since  resided  on 
said  premises,"  and  for  five  months  had 
not  contributed  a  dollar  to  her  support 
or  her  child  residing  with  her,  although 
he  has  always  received  the  rent  of  the 
premises ;  also  alleged  that  her  husband 
combined  with  one  of  the  other  defen- 
dants to  defraud  her  of  her  right  in  the 
buildings    and  procured    her  removal 
from  apartment*  occupied  by  her,  and 
for  that  purpose  he  put  such  defendant 
in  possession  of  a  part  of  the  buildings 
whereof  the  latter  claimed  to  be  land- 
lord, and  he  had  resorted  to  summary 
proceedings  to  dispossess  the  plaintiff, 
and  that  said  defendant  was  irrespon- 
sible :  (Kaael  agt.  Becker,  ante,  373.) 

4.  Held,  1st.  That  the  allegations  in  the 
complaint  first  referred   to   might  be 
sufficient  to  sustain  an  action  for  the 
purpose  of  procuring  a  separation  or 
maintenance.      As  auxiliary   to   such 
relief,  if  the  husband  was  engaged  in 
fraudulently  secreting  or  disposing  of 
bis  property  in  collusion  with  others, 
to  evade  the  making  a  proper  allowance 


for  bis  wife,  the  court  would  hare  a 
right  to  interfere  by  injunction  to  pre- 
vent such  disposition  if  not  made,  or 
annul  it  if  made.  (Id.) 

5.  2d.  Unless  the  plaintiff  had  alleged 
and  prima  facie  established  a  right  in 
herself  to  the  legal  ownership  of  the 
premises,  or  a  right  of  possession  to  a 
definite  part  thereof,  or  some  equity 
to  remain  in  posaetsion  separate  from 
any  rights  at  a  tq/e,  the  summary  pro- 
ceedings taken  against  the  plaintiff's 
husband  alone  were  of  no  importance. 
The  warrant  issued  on  such  proceedings 
would  not  authorize  the  officer  to  eject 
the  plaintiff  if  she  had  any  separate 
interest,   without   in    opportunity  of 
being  heard  in  her  defence.     (Id.) 

6.  3d.  There  was  nothing  in  the  com- 
plaint or  affidavit  establishing  any  right 
of  the  plaintiff  in  the  premises  or  claim 
to  them,  or  the  possession  of  any  part 
thereof  independently  of  any  general 
rights  she  might  have  as  a  wife  to  a 
suitable  maintenance.    Her  application 
of  her  means  to  build  a  bouse  on  them 
without  any  understanding  with  her 
husband,  gave  her  no  right  in  a  lien  on 
the  premises,  and  did  not  afford  any 
ground  to  sustain  an  injunction  to  pro- 
tect her  equitable  rights.     (Id.) 

7.  4th.  The  case  being  thus  stripped  of 
the  aspect  of  an  action  to  sustain  an 
equitable  right  to  the  lease  of  the  pre- 
mises, or  the  possession  of  part  thereof, 
brought  against  the  legal  owner  end  a 
fraudulent  grantee,  with  notice  of  the 
rights  of  the  equitable  owner,  to  whom 
the  latter  could  never  be  tenant,  could 
only  be  sustained  upon  the  ground  of  a 
proceeding  to  enforce  a  maintenance. 
And   that  right   would  not    give  the 
plaintiff  the  privilege  of  selecting  a 
particular  portion  of  her  husband's  pro- 
perty and   insisting  it  should  be  set 
apart  for  her;   on   the  contrary,  the 
amount    and  means  of    maintenance, 
and  the  mode  of  securing  it,  is  entirely 
within    the    discretion  of    the    court. 
Complaint   allowed   to    be   amended. 
(Id.) 

8.  A  married  iroman  cannot  be  held  to 
bail  in  an  action  of  assault  and  battery, 
under  the  Code.      The  Code  has  not 
changed    the    law    in    this    respect. 
(Schaus  agt.  PUscher,  ante,  463.) 

9.  Where  a  conveyance  made  by  a  hus- 
band to  his  wife,  without  fraud,  was 
no  more  than  a  jnst  equivalent  for  the 
money  borrowed  by  him  of  her,  held, 
that  the  conveyance,  although  executed 
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after  a  debt  had  been  incurred  by  the 
husband,  was  supported  by  the  ante- 
cedent equitable  obligation  and  con- 
sideration. (Schaffner  agt.  Renter, 
37  Barb.,  44.) 

10.  Where  a  married  woman  purchases 
goods  on  her  own  account  and  on  her 
own  credit  and  responsibility — she  be- 
ing at  the  time  a  trader  doing  business 
in  her  own  name  and  for  her  own  per- 
sonal benefit  and  advantage,  and  con- 
trary to  the  fact,  holding  herself  out 
as  an  unmarried  woman,  and  the  vendor 
of   the  goods   being  ignorant  of   her 
marriage,   the  debt    created  by   such 
purchase  does  not  become  the  debt  of 
the  husband.     (Goulding  agt.  David- 
son, ante,  483,  court  of  appeals.) 

11.  The  moral  and  equitable  obligation 
resting  upon  the  wife  to  pay  such  debt 
is  a  sufficient  consideration  to  support 
an  express  promise  to  pay  it,  made 
after  she  became  sole  by  the  death  of 
her  husband,  and  on  such  promise  she 
is  legally  liable.     (Id.) 

12.  Where  the  maker  of  a  promissory 
note  intermarries  with  the  payee  and 
holder  it  operates  to  discharge  the  note 
and  the  maker  from  all  liability  on  it. 
Where  the   plaintiff  purchased  of  the 
defendant  a  note  made  by  the  defend- 
ant's wife,  with  knowledge  that  it  was 
made  by  her  while  she  was  sole,  and 
that  she  had  intermarried  with  the  de- 
fendant while  he  was  the  owner  and 
holder  thereof,  held,  that  there  was  no 
implied  warranty  in  respect  to  the  vali- 
dity of  the  note.    ( Curtis  agt.  Brooks, 
37  Barb.,  470.) 

13.  The  contract  of  a  married  woman  to 
pay  a  debt,   charging  the  same  upon 
her  separate  estate,  does  not  require, 
under  the  act  of  1860,  the  assent  of 
her  husband.     (  Ward  agt.  Servoss,  15 
Barb.,  279.) 

14.  The   provision  of  the  Code   (§  287) 
that  an  execution  against  a  married 
woman  shall  direct  the  levy  and  col- 
lection of  the  amount  against  her  from 
her  separate  property,  and  not  other- 
wise, is  directory  merely-     (Thompson 
agt.  Sargent,  15  Abb.,  452.) 

15.  Proceedings   supplementary  to  exe- 
cution can  be  taken  upon  a  judgment 
against  a  married  woman.     (Id.) 

16.  A  married  woman,  living  with  her 
husband,  and  having  no  separate  estate, 
cannot,  in  the  absence  of  her  husband, 
and  without  his  knowledge  or  consent, 
enter  into  an  agreement  in  writing,  for 
the  purchase  of  real  estate  on  credit. 


Such  an  agreement  is  a  mere  nullity ; 
conferring  no  rights,  and  imposing  no 
obligations  upon  either  party.  Hence 
the  possession  of  the  premises  is,  in 
law,  the  possession  of  the  husband, 
and  in  no  respect  that  of  the  wife. 
She  is,  therefore,  improperly  joined 
with  her  husband  in  an  action  by  the 
vendor,  to  recover  the  possession  of  the 
premises  for  a  default  in  the  payment 
of  the  purchase  money.  (Rune  agt. 
Bell,  38  Barb.,  25.) 

17.  Where  a  complaint  in  ejectment,  al- 
leged that  a  defendant  was  in  possession 
claiming  in  right  of  his  wife,  when  it 
appeared  by  the  evidence  that  he  was 
in  possession  claiming  in  his  own  right, 
held,  that  it  was  a  variance  not  mate- 
rial to  the  merits  as  respected  the  hus- 
band, and  the  court  might  have  directed 
the  fact  to  be  found  according  to  the 
evidence,  and  ordered  an  amendment  of 
the  complaint  accordingly.     (Id.) 

18.  Where  land  was  purchased  for  a  mar- 
ried woman  by  her  husband,  as  a  home- 
stead,  with   her  separate  means,  and 
she  went  into  possession  and  made  valu- 
able improvements   thereon  with  her 
own  separate  funds,  held,  that  the  ar- 
rangement  between  the  wife  and  her 
husband  in  respect  to  such  purchase, 
being  without  any  fraudulent  intent, 
was  lawful   and  should   be  sustained. 
And  that,  notwithstanding  the  convey- 
ance of  the  property  so  purchased  was, 
by  mistake,  made  to  the  husband,  in- 
stead of  the  wife,  her  equity  was  su- 
perior to  that  of  a  creditor  of  the  hus- 
band whose  debt  matured  and  whose 
judgment  was  recovered,  long  after  the 
title  to  the  property  had  passed  from 
the  husband  and  wife,  by  conveyances 
to  bona  fide  purchasers.     (Damon  agt. 
Hall,  38  Barb.,  136.) 

See  TRUSTEE,  6. 

See  HUSBAND  AND  WIFE. 

See  WITNESS,  4. 

See  ANSWER,  6. 


MEDICAL  SOCIETY. 

1.  Irregularity  in  the  medical  profession 
by  advertising  in  a  newspaper  a  special 
practice — as  that  of  a  peculiar  treat- 
ment of  throat  and  lung  diseases — by 
a  physician  who  has  never  become  con- 
nected with  a  .medical  society  of  the 
county  where  he  resides,  and  who  has 
not  been  served  by  the  president  of 
such  society  with  the  statutory  notice ; 
when  the  irregularity  has  been  aban- 
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doned  at  the  time  of  application  being  • 
made  for  admission,  cannot  be  consid-  i 
ered   by  the  society  as  *  ground   fur 
permanent  exclusion  from  membership. 
(People  ex  rel.  Bartlett  agt.  Medical 
Society  of  Erie,  ante,  333.) 

2.  Such  a  practitioner  will  be  allowed  a 
reasonable  locus  penitent  Ue,  and  hav- 
ing  suitably    repudiated    bis    former 
course,  he  will  be  regarded  as  entitled 
to  admission.     (Id.) 

3.  If  he  resumes  his  obnoxious  practice 
after  having  connected  himself  with 
the  society,  he  may  be  tried  for  such 
offence  under  the  regulations  provided 
by  law.     (Id.) 


MORTGAGE  FORECLOSURE. 

1 .  Where  a  bond  and  mortgage  were  given 
to  secure  a  loan  of  $4,000,  and  by  an 
agreement  executed  by  the  mortgagee 
to  the  mortgagor  at  the  same  time,  it 
was  recited   that  the  mortgagor  had 
agreed  to  accept  of  the  mortgagee  then 
only  $2,000,  and  the  balance  of  $2,000 
at  the  time  of  the  completion  of  the 
house  in  the  course  of  erection  on  the 
mortgaged  premises,  to  the  satisfaction 
of  the   mortgagee;  that   the  sum  of 
$2,000,  actually  advanced,  should  bear 
interest  from  the  date  of  the  loan,  and 
that  the  balance  of  $2,000  should  not 
bear  interest  until  it  should  be  advanced 
by  the  mortgagee,  notwithstanding  the 
provisions  of  the  bond  and  mortgage : 
(Freeman  agt.  Auld,  ante,  327.) 

2.  Held,  it  appearing  that  the  balance  of 
$2,000  never  had  been  advanced  to  the 
mortgagor,   that   the   assignee  of  the 
bond  and  mortgage  could  not  foreclose 
and  collect  the  whole  $4,000  of  the 
mortgage  money,  although  the  mort- 
gagor bad  sold  the  premises  subject  to 
the   payment  by  the   grantee  of  the 
whole  amount  of  the  mortgage  money 
($4,000)  as  a  part  of  the  consideration 
for  the  purchase,  and  the  assignee  bad 
paid  the  mortgagee  the  sum  of  $2,000 
for  the  assignment  of  the  bond  and 
mortgage,  and  had  made  an  agreement 
with  the  mortgagor  to  credit  him,  and 
had  actually  given  such  credit  for  the 
other  $2,000  which  had  not  been  ad- 
vanced.   (LEONARD,  J.,  dissenting.) 
(Id.) 

3.  The  plaintiff  stood  as  the  naked  as- 
signee of  the  bond  and  mortgage,  and 
was  only  entitled  as  such  to  recover 
the  actual  sum  due  upon  them.     lie 
took  them  subject  to  the  equities  ex- 


isting between  the  original  parties. 
(Id.) 

Where  mortgaged  premises  lay  to- 
gether, contiguous  and  adjoining,  and 
appear  to  have  always  been  controlled 
by  a  single  person,  it  is  in  the  sound 
discretion  of  the  referee  to  sell  such 
premises,  on  a  foreclosure  of  the  mort- 
gage, together  or  in  parcels.  And  the 
careful  and  honest  exercise  of  such  dis- 
cretion will  not  be  disturbed  by  the 
court.  (Whitbeck  agt.  Roice,  ante, 
403.) 

5.  Where,   after   a   sale  of  mortgaged 
premises,  the  mortgagor  and  a  judg- 
ment creditor  make  application  for  a 
resale  on  the  ground  of  a  previous  col- 
lusive and  fraudulent  agreement  and 
combination  between  bidders,  affecting 
the  sale,  such  agreement  and  combi- 
nation  must  be  established  by  proof 
beyond  a  reasonable  doubt,  to  autho- 
rise the  court  to  order  a  resale  of  the 
premises.     (Id.) 

6.  Where  a  sale  of  mortgaged  premises 
has  been  conducted  fairly  and  in  good 
faith,  and  it  appears  from  evidence 
that  they  brought  their  real  value  at 
the  time,  a  resale  will  not  be  ordered 
on  the  ground  of  surprise  and  disap- 
pointment in  the  proceedings  at  the  sale, 
where  there  is  no  satisfactory  evidence 
of  any  misconduct  on  the  part  of  the 
purchaser,   or  from    any  other  cause 
such  surprise,  mistake  or  misappre- 
hension has  occurred.     (Id.) 

7.  There  is  no  rule  of  equity  which  per- 
mits the  courts  to  set  aside  a  sale  in  the 
absence  of  fraud,  misconduct,  surprise 
or     well-grounded     misapprehension, 
simply  because  a  higher  price  can  be 
reasonably  anticipated  on  a  resale  of 
the  premises.     (Id.) 

8.  A  condition  in  a  mortgage  that  upon 
default  in  the  payment  of  interest  for 
twenty  days  after  the  time  limited  for 
the  payment  thereof,  the  whole  princi- 
pal sum  and  interest  shall,  at  the  op- 
tion of  the  mortgagee,  become  due  and 
payable,  is  an  agreement  which  the 
parties  have  a  right  to  make;  and  in 
the  absence  of  fraud,  this,   like  any 
other  contract,  will   be  enforced  by  a 
court  of  equity.     (  Valentine  agt.  Kan 
Wagner,  37  Barb.,  «0.) 

9.  Prior  to  the  amendment  of  section  132 
of  the  Code  of  1862,  (Latcs  of  1802, 
860,  ch.  460,  §  6,)  the  grantee  of  the 
equity  of  redemption  was  not  charged 
with  notice  of  the  commencement  of  an 
action  of  foreclosure  of  the  mortgage, 
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although  a  Ms  pendens  had  been  filed, 
unless  the  summons  had  been  served  on 
his  grantor  before  the  conveyance. 
(Butler  agt.  Tomlinson,  15  Abb.,  88.) 

10.  An  order  vacating  a  sale  and  opening 
the  judgment  in  a  mortgage  forclosure 
suit,   renders  invalid  the  title  of  the 
purchaser  and   his  grantees.     But  in- 
fants are  specially  entitled  to  protec- 
tion  by  the  court  in  regard  to   their 
claims  upon  the  mortgaged  premises,  or 
the  surplus   moneys  arising  from  the 
sale.     (Freeman  agt.  Munns,  15  Abb., 
468.) 

11.  In  an  action  for  foreclosure  of  mort- 
gage commenced  previous  to  the  amend- 
ment of  the  132d  section  of  the  Code 
in  1862,  a  grantee  of  the  premises  was 
not  charged  with  constructive  notice  of 
the   commencement   of    the   suit,    al- 
though a  Us  pendens  had  been  filed, 
unless  also    the    summons   had    been 
served  on  his  grantor  before  the  con- 
veyance of    the   land.      (Butler  agt. 
Tomlinson,  38  Barb.,  641.) 

See  GUARANTY,  2. 
See  REFEREES  AND  REPORTS,  11. 
12. 

MOTION. 

1.  Where,  on  a  special  motion,  no  papers 
are  served  or  read  in  opposition  to  the 
motion,  every  intendment  must  be  pre- 
sumed in  favor  of  the  statements  con- 
tained in   the  moving  affidavits  read 
upon  the  motion.   (Jackson  agt.  Smith, 
ante,  476.) 

2.  To  take  advantage  of  a  mere  irregu- 
larity it  is  necessary  to  move  at  the 
earliest    opportunity,  or  to   show    an 
oxcnse  for  not  doing  so.     Unreasonable 
delay  in  moving  is  a  sufficient  answer 
to  a  motion  to  vacate  an  attachment 
issued  as  a  provisional  remedy.     (Law- 
rence agt.  Jones,  15  Abb.,  110.) 

3.  The  issuing  of  an  attachment  against 
a  debtor  on  the  ground  that  he  is  a 
non-resident,    while  he    is  in    fact   a 
resident,  is  an  irregularity  merely,  and 
a  motion  to  discharge  the  attachment 
does  not  involve  the  merits.     (Id.) 

See  STAY  OF  PROCEEDINGS,  5. 
See  ANSWER,  4.  5. 
See  DEIIURRER,  3. 
See  APPEAL,  24. 

NEGLIGENCE. 

1.  The  owner  of  a  cow,  who  voluntarily 
suffers  her  to  go  at  large  in  the  public 


street  of  a  city,  with  no  person  to  take 
charge  of  her,  and  to  stray  upon  a 
railroad  track  therein,  at  a  time  when 
cars  are  passing,  is  guilty  of  careless- 
ness, and  cannot  recover  for  injuries  to 
the  cow,  happening  through  the  negli- 
gence of  the  railroad  company,  not 
amounting  to  gross  negligence.  (Bow- 
man agt.  Troy  and  Boston  Railroad 
Co.,  37  Barb.,  516.) 

See  LANDLORD  AND  TENANT,  4. 
See  RAILROADS,  1. 


NE  EXEAT. 

1 .  The  writ  of  ne  exeat  is  abolished  by 
the  Code  of  Procedure.  (This  agrees 
with  the  decision  of  this  court  in  Fuller 
agt.  Emeric,  2  Sand.,  626,  and  is  ad- 
verse to  the  decisions  of  the  supreme 
court  in  Forrest  agt.  Forrest,  5  How., 
125,  and  10  Barb.,  46;  Bushnell  agt. 
Bushnell,  7  How.,  389,  and  15  Barb., 
399;  and  Neville  agt.JVeville,  22  How., 
500.)  (Johnston  agt.  Johnston,  ante, 
181.) 


NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  on  ac- 
count of  testimony  erroneously  exclu- 
ded,  where   conclusive  evidence  upon 
the  same  point  was  admitted  at  another 
stage  of  the  trial,  and  it  appears  that 
the   moving  party  is  not  injured  by 
such    exclusion.      (Park  Bank  agt. 
Tilton,  15  Abb.,  384.) 

2.  What  irregularities  in  the  conduct  of 
a  jury  will  not  be  sufficient  grounds  for 
a  new  trial.     (Hager  agt.  Hager,  38 
Barb.,  92.) 


NON-SUIT. 
See  APPEAL,  7. 

NOTICE. 

See  SALE  OF  PERSONAL  PROPERTY, 

4. 

See  COMPLAINT,  5. 
See  SUPPLEMENTARY  PROCEEDINGS, 


ft. 


NUISANCE. 


1.  The  building  of  a  crib  or  pier  in  the 
waters  of  the  harbor  of  New  York  city 
is  a.  public  nuisance,  unless  it  is  autho- 
rized by  some  power  competent  to  cou- 
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fcr  such  authority.    (People  agt.  Van- 
derbilt,  ante,  139,  court  of  appeal*.) 

2.  By  a  resolution  of  the  mayor  and 
common  council  of  New  York,  in  May, 
l.sjS,  permission  was  given  to  the  de- 
fendant to  widen  a  small  pier  on  the 
south  side  of  pier  No.  1,  North  river, 
on  the  southerly  side,  go  aa  to  make  the 
same  forty  feet  wide,  and  that  it  be 
extended  parallel  with  pier  No.  1  to 
the  exterior  line,  at  a  distance  of  150 
feet  from  said  pier,  under  the  direction 
of  the  street  commissioner.  Held,  that 
the  mayor  and  common  council  had  no 
authority  to  grant  the  defendant  such 
permission.  It  was  an  erection  in  a 
public  harbor  for  private  purposes, 
which  obstructed  the  right  of  the  public 
to  the  use  of  navigable  waters,  and 
constituted  a  purpresture,  and  per  se 
was  a  public  nuisance.  (Id.) 

3  The  "Act  to  provide  for  the  expense 
of  extending  the  battery,  in  the  city  of 
New  York,  and  for  other  purposes," 
passed  March  27th,  1821,  did  not  au- 
thorize the  common  council  to  pass  such 
resolution,  because  the  erection  was  for 
private  purposes,  and  not  for  extending 
the  battery.  (Id.) 

4.  The  remedy  to  prevent  the  erection 
of  a  purpresture  and  nuisance  in  a  bay 
or  navigable  river,  is  by  injunction  at 
the  suit  of  the  attorney  general.  (Id.) 

See  STREETS  AXD  HIGHWAYS,  7. 


PARTIES. 

1.  Where  a  firm  of  brokers  had  an  agree- 
ment with    a    bank,    that    the    bank 
should  receive  the  bills  which  they  de- 
posited, and  send  them  to  the  bank  of 
redemption  as  agents  of  the  firm ;  and 
the  bank  was  not  to  count  the  money, 
but  simply  to  receive  the  packages  and 
send  them  through  to  the  bank  of  re- 
demption, and  in  no  event  to  be  respon- 
sible for  any  loss,  miscount  or  counter- 
feit bills;  and  that  when  a  deposit  was 
made,  the  firm  had  a  right  to  draw 
against  the  amount,  and  allowed  and 
paid  to  the  bank  at  the  time  of  eac*h 
deposit    a    certain    rate   of  discount: 
( Bostirick  agt.    Hank  of  Mutual  Re- 
demption, ante,  314.) 

2.  Held,  in  an  action  by  the  firm  against 
the  bank  of  redemption,  to  recover  a 
certain  amount  of  money   which   the 
latter  had  returned  short  in  plaintiffs'' 
package   to  the   bank   which   acted  as 
plaintiffs'  agent,  that  it  wns  error  to 
nonsuit  the  plaintiffs  on  the  ground  that 


the  action  should  have  been  brought  in 
the  name  of  the  agent  bank,  and  was 
not  brought  in  the  name  of  the  real 
party  in  interest.  (Id.) 

3.  It  having  been  proven  on  the  trial 
that  before  the  commencement  of  the 
action  the  agent  bank  returned  to  the 
plaintiffs  the  package   as  received  by 
them,  and  that  the  plaintiffs  paid  the 
bank  the  deficiency,  it  was  sufficient  to 
submit  to  the  jury  the  question  whether 
the  agent  bank  had  not,  by  returning 
the  package  as  soon  as  the  mistake  was 
discovered,  refused  to  accept  the  same 
under  the  contract,  and  if  so,  whether 
the  title  was  not  still  in  the  plaintiffs. 
(Id.) 

4.  To  render  a  former  adjudication  a  bar 
it  must  appear  that  the  litigation  was 
between    the  same    parties    or    their 
privies.     (Goddard  agt.    Benson,    15 
Abb.,  191.) 

5.  By  privies  are  meant  persons  who  are 
represented   by   the   parties   and   who 
claim  under  them  or  in  privity  with 
them  who  have  mutual   or  successive 
relationship  to  the  game  right  or  thing. 
(Id.) 

0.  A  defence  that  in  action  by  one  K. 
against  plaintiff  they  set  up  the  same 
matter  and  cause  of  action  and  that  K. 
had  verdict  and  judgment,  held,  bad  as 
not  showing  privity  between  K.  and 
defendants.  (Id.) 

7.  An  order  of  court  does  not  conclude 
persons  who  are  not  parties  or  privies 
to  the  proceeding.  (Clark's  case,  15 
Abb.,  227.) 

See  TROSTEB,  8.  9.  10.  11. 

See  CAUSE  OP  ACTION,  2. 

See  WARRANTY,  1.  2. 

See  SALE  OF  PERSONAL  PROPERTY, 

4. 

See  MARRIED  WOMKN,  16. 
See  COMMON  CARRIER,  2. 
See  CORPORATIONS,  13. 


PARTNERS. 
See  JOINT  DEBTORS. 
See  WARRANTY,  1.  2. 

PLEDGE. 

1.  Where,  on  a  loan  of  money,  the  bor- 
rower pledged  certificates  of  stock  to 
the  lender  as  security,  the  full  par 
value  of  which  was  equal  to  the  amount 
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of  money  loaned,  and  the  stock  there- 
upon was  transferred  to  the  pledgee  on 
the  books  of  the  company,  and  it  was 
agreed  that  in  default  of  payment  of 
the  half-yearly  interest  by  the  pledger, 
or  of  the  principal  sum  loaned,  as  in 
the  agreement  specified,  the  stock  was 
to  become  absolutely  and  exclusively 
the  property  of  the  pledgee;  and  noth- 
ing had  been  paid  on  account  of  either 
principal  or  interest  for  a  number  of 
years,  and  both  pledger  and  pledgee 
had  treated  the  stock  as  forfeited  under 
the  agreement  to  the  pledgee,  who  then 
held  it,  but  had  never  taken  any  pro- 
ceedings to  foreclose  the  pledge  :  (Sto- 
ker agt.  Cogswell,  ante,  267.) 

2.  Held,  in  an  action  by  a  judgment 
creditor  of  the  pledgor,  brought  more 
than  four  years  after  the  pledge,  that 
so  long  as  the  stock  remained  with  the 
pledgee,    the  debt  existed,    and    the 
pledge   was   collateral   to   it,  and  the 
stock   liable   to  be  redeemed   by   the 
pledgor.     To  this  equity  of  redemption 
the  plaintiff  was  entitled  as  the  credi- 
tor of  the  pledgor,  having  exhausted 
his  remedy  at  law.     And   the   rights 
and  equities  of  the  pledgor  were  pre- 
cisely those  of  the  plaintiff.     (Id.) 

3.  The  parties,  borrower  and  lender,  at 
the  time  of  the  loan  resided,  and  still 
reside,   in  Nova   Scotia.     The  money 
was  loaned  there,  and  in  the  currency 
of  that  country,  and  no  place  of  pay- 
ment being  fixed  by  the  parties,  held, 
that  the  law  makes  the  domicil  of  the 
creditor  the  place  at  which  payment  is 
to  be  made  to  the  creditor  on  redemp- 
tion by  the  plaintiff.     (Id.) 


POLICE. 

1.  Where  the  superintendent  of  police 
preferred,  to  the  board,  charges  against 
the  relator  Cook  of  "  neglect  of  duty," 
and  specified  as  the  ground  thereof  that 
said  "  Cook  was  absent  from  duty  and 
from  the  station-house  of  the  ninth 
precinct,  from  October  26th,  1861,  to 
the  8th  day  of  January,  1863,"  and  on 
a  trial  judgment  of  the  board  was 
rendered  against  Cook,  deducting  by 
fine  the  pay  of  the  relator  during  that 
period,  held,  on  a  coinmqn  law  certio- 
rari  to  review  such  judgment,  where 
it  appeared  that  the  relator  had  been 
removed  from  the  police  force  by  the 
judgment  of  the  board  prior  to  the 
alleged  absence,  and  that  the  judgment 
of  removal  continued  in  force  till  just 
before  the  preferring  of  the  present 
charge,  when  the  order  of  removal  was 


reversed  by  this  court,  and  Cook  re- 
turned to  his  prior  position  on  the 
force,  that  to  impose  a  fine  for  not 
doing  what  the  board  had  ordered  the 
relator  not  to  do — for  not  acting  as  a 
member  of  the  force  after  the  board 
had  turned  him  out — shocks  one's 
sense  of  justice.  There  being  no  law 
when  the  charge  was  made,  or  when 
the  judgment  ivas  pronounced  to  up- 
hold it,  it  was  an  entirely  erroneous 
proceeding  on  the  part  of  the  board. 
Proceedings  reversed.  (People  ex  rel. 
Cook  agt.  Board  of  Metropolitan  Po- 
lice, ante,  79.) 

2.  An  injunction  will  not  be  granted  to 
restrain  police  officers  from  exercising 
supervision  over  citizens  within  the 
line  of  their  duty  as  officers  of  the 
peace,  although  the  performance  of 
their  supervision  may  be  in  an  arbi- 
trary and  unlawful  manner.  A  remedy 
is  proper,  either  by  an  action  for  dam- 
ages, or  by  a  criminal  prosecution. 
(Sterman  agt.  Kennedy,  15  Abb.,  201.) 

PRINCIPAL  AND  AGENT. 

1.  Where  a  firm  of  brokers  had  an  agree- 
ment with  a  bank,  that  the  bank  should 
receive  the  bills  which  they  deposited, 
and  send  them  to  the  bank  of  redemp- 
tion as  agents  of  the   firm;  and   the 
bank  was  not  to  count  the  money,  but 
simply   to  receive   the   packages   and 
send  them  through  to  the  bank  of  re- 
demption, and  in  no  event  to  be  respon- 
sible for  any  loss,  miscount  or  counter- 
feit bills;  and  that  when  a  deposit  was 
made,  the   firm  had  a  right  to  draw 
against  the  amount,  and  allowed  and 
paid  to  the  bank  at  the  time  of  each 
deposit    a    certain   rate    of   discount : 
(Bostwick  agt.  Hank  of  Mutual  Re- 
demption, ante,  314.) 

2.  Held,  in  an  action  by  the  firm  against 
the  bank  of  redemption,  to  recover  a 
certain  amount   of   money   which  the 
latter  had   returned  short  in  plaintiffs' 
package  to  the  bank  which  acted  as 
plaintiffs'  agent,  that  it  was  error  to 
nonsuit  the   plaintiffs  on  the  ground 

•that  the  action  should  have  been 
brought  in  the  name  of  the  agent 
bank,  and  was  not  brought  in  the  name 
of  the  real  party  in  interest.  (Id.) 

3.  It  having  been  proven   on  the  trial 
that  before  the  commencement  of  the 
action  the  agent  bank  returned  to  the 
plaintiffs  the  package   as   received  by 
them,  and  that  the  plaintiffs  paid  the 
bank  the  deficiency,  it  was  sufficient  to 
submit  to  the  jury  the  question  whether 


NEW  YORK  PRACTICE  REPORTS. 


571 


the  agent  bank  bad  not,  by  re  taming 
the  package  u  roon  as  the  mistake  wan 
discovered,  refused  to  accept  the  same 
under  the  contract,  and  if  so,  whether 
the  title  was  not  still  in  the  plaintiffs. 
(Id.) 

4.  The  principal  is  liable  for  the  false 
representation*  of  the  agent  made  in 
and  about  the  matter  for  which  he  was 
appointed  agent;  and  whatever  the 
agent  does  or  sajs  in  and  about  that 
matter,  is  the  act  and  declaration  of 
the  principal,  for  which  the  principal 
is  just  as  liable  as  if  he  had  personally 
done  the  act  or  made  the  declaration. 
(Sharp  agt.  Mayor,  tgc.,  Keic  York, 
ante,  38V.) 

6.  And  there  is  no  principle  of  the  com- 
mon law   by  which   the   incidents  at- 
taching   to    the    appointment   of   an 
agent,  when  that  appointment  is  made 
by  a  corporation,  are   more  restricted 
than  when  the  appointment  is  by  an 
individual.     (Id.) 

8.  If  the  corporation  of  the  city  o/A'etr 
York  have  power  to  negotiate  a  lease 
of  a  slip  in  that  city,  and  in  the  course 
of  such  negotiation  to  render  itself 
liable  for  any  misrepresentation  made 
in  relation  thereto,  it  has  also  power  to 
appoint  an  azent  (a  committee  of  the 
common  council)  to  conduct  such  ne- 
gotiation ;  and  from  such  appointment 
there  flows  to  the  agent  the  power  to 
render  the  corporation  liable  for  any 
misrepresentation.  (Id.) 

7.  Where  an  agent  is  prosecuted  and  a 
judgment  obtained  against  him  for  an 
act  done  in  obedience   to  instructions 
from  his  principal,  such  act  being  done 
in  good   faith,  and   under  the   belief 
that  the  instructions  were  reasonable, 
and  the  act  lawful,  he  is  entitled  to  re- 
imbursement from  his  principal,  for  all 
the  damages  he  has  sustained.     And  it 
is  immaterial  whether  the  act  for  which 
the  recovery  was  had  against  the  agent 
was  in  fact  lawful  or  unlawful ;  the  in- 
structions being,  on  either  hypothesis, 
the  proximate  cause  of  the  action  and 
recovery.     (Hove  agt.  Buffalo,  A*.  Y. 
4-  Erie  Railroad  Co.,  38  Barb.,  12  f) 

See  SHERIFF,  6. 

See  ARBITRATION  AXD  AWARD,  1. 

See  INTERPLEADER,  1.  2. 


PRINCIPAL  AND  SURETY. 

1.  Where  a  svrety  signs  with  his  princi- 
pal the  usual  application  to  a  gas  lifht 
company  for  a  supply  of  gas  at  a  desig- 


nated house,  he  is  only  liable  to  the 
company  for  the  gas  furnished  there  to 
his  principal.  He  is  cot  liable  for  any 
gas  furnished  to  the  svccessor  of  the 
principal,  after  a  change  in  the  pro- 
prietorship of  the  house,  even  though 
the  company  has  had  no  notice  of  a 
change  of  proprietors.  (Manhattan 
Gas  Light  Company  agt.  Ely,  ante, 
237.) 

See  As8ioyvx3r  FOB  TBB  BEHEFIT 
or  CREDITORS,  10. 


PROMISE  OF  MARRIAGE. 

1.  A  wrong  done  to  the  female,  inch  u 
sexual  intercourse  with  her,  by  her 
alleged  suitor,  will  not  make  a  promise 
to  marry,  founded  thereon  or  arising 
therefrom,  invalid  or  inoperative.  It 
is  too  late,  after  the  frequent  adjudi- 
cations in  our  own  state  and  elsewhere, 
to  consider  the  question  whether  long 
bestowed  and  particular  attentions, 
having  apparently  an  honorable  object, 
furnish  sufficient  evidence  from  which 
the  jury  may  imply  a  promise  of  mar- 
riage. It  is  not  indispensable  that  a 
promise  to  marry  should  be  express. 
It  may  be  implied  from  circumstances ; 
and  it  may  rest  partly  on  'both. 
(Hotchkins  igt.Hodge,  38  flarb.,117.) 


PUBLIC  OFFICE. 

1.  Proof  that  an  individual  is  reputed  to 
be,  and  baa  acted,  notoriously  u  a 
public  officer,  is  prima  facie  evidence 
of  his  official  character,  without  the 
production  of  bis  appointment.  In  an 
action  against  a  person  for  an  act  which 
he  had  no  right  to  do  unless  an  officer, 
he  must  show  that  he  was  prima  facie 
an  officer  dejure.  Proof  of  acting  as 
such  under  color  of  authority,  and  of 
reputation,  is  admissible  evidence  for 
that  purpose,  and  if  proved  is  sufficient 
in  a  collateral  proceeding,  to  establish 
that  character.  (Cotton  agt.  Beards- 
ley,  38  Barb.,  29.) 


QUO  WARRANTO. 

1.  In  proceedings  upon  9110  \carranto  to 
try  the  title  to  an  elective  public  office, 
the  parties  interested  have  a  right  to 
go  back  of  the  ballot  box  and  inquire 
into  the  lesal  qualifications  of  the 
voters  who  voted  for  the  office;  and  in 
ease  any  such  voters  were  disqualified 
by  a  want  of  residence  for  four  months 
in  the  county;  or  were  minor*,-  or  were 
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aliens,  their  votes  are  to  be  discarded 
•where  it  will  change  the  result  of  the 
election.  And  hearsay  evidence  of 
such  disqualification  may  be  received 
to  establish  it,  as  well  as  the  oath  of 
the  voter  himself.  (People  ex  rel. 
Smith  agt.  Pease,  ante,  495.) 


RAILROADS. 

1.  The  statute  protects  railroad  corpo- 
rations from  liability  for  damages,  after 
the  fences  and  cattle  guards,  which  the 
corporation  are  required  to  make,  are 
duly  made  and  maintained,  by  being 
kept  up  and  in  repair,  only  where  the 
damages  are  not  done  negligently  or 
willfully:  (McDowell  agt.  N.  Y.  Cen- 
tral Railroad  Co.,  37  Barb.,  195.) 

2.  Where  an  action  is  brought  under  the 
10th   section  of   the   general  railroad 
act  of  1850  against  a  stockholder  in  a 
railroad  company  to  recover  for  services 
performed  for  the    corporation,   it  is 
essential  to  state  or  show  in  the  com- 
plaint that  the  cause  of  action  prose- 
cuted, is  due  or  owing  to  a  laborer  or 
servant  of  the  corporation  for  services 
performed  for  the  corporation.     (Bout- 
well  agt.  Townsend,  37  Barb.,  205.) 

3.  In  an  action  for  an  injury  to  property 
alleged  in  the  complaint  to  have  been 
caused  by  the  negligence  of  the  de- 
fendants' agents,  an  answer  denying 
every  allegation  in  the  complaint  puts 
in  issue  the  defendants,  and  it  is  not 
necessary  to  aver  that  the  injury  was 
done  by  other  persons  who  were  respon- 
sible therefor,  and  not  the  defendants. 

(Schular  agt.   Hudson  River  R.  R. 

Co.,  38  Barb.,  653.) 

4.  D.  and  M.  had  an  absolute  contract 
•with  a  railroad  company  to  draw  its 
cars  over  a  certain  portion  of  the  road, 
to  furnish  the   horses  and  drivers  for 
that  purpose,  and  to  assume  the  entire 
control  of  the  work.     Held,  that  while 
D.  and  M.  were  in  the  performance  of 
this   contract,   the   railroad    company 
could  not  be  made  liable  for  the  negli- 
gent acts  of  D.  and  M.'s  employees. 
(Id.) 

See  STREETS  AND  HIGHWAYS,  1.  2. 

3.  4.  5. 

See  LANDLORD  AND  TENANT,  1.  2.  3. 
See  NEGLIGENCE,  1. 


RECEIVER. 

1.  The  receiver  of  an  insolvent  moneyed 
corporation  has  all  the  powers  and  au- 


thority conferred  by  law  upon  the  trus- 
tees of  insolvent  debtors,  and  is  subject 
to  all  the  duties  and  obligations  imposed 
on  them.  (Matter  of  Van  Allen,  37 
Barb.,  225.) 

2.  A  receiver,  in  supplementary  proceed- 
ings, does  not  become  invested  with  the 
title  to  any  property  acquired  by  the 
debtor  subsequent  to  the  order  appoint- 
ing the  receiver,  and  perhaps  not  to 
any  not  belonging  to  the  debtor  when 
the   proceedings   resulting  in  his   ap- 
pointment were  commenced.    (Gruff 
agt.  Bonnett,  ante,  470.) 

3.  Where  rents  from  the  under  tenants 
of  a  judgment  debtor,  come  into  the 
hands  of  a  receiver,  they  are  subject 
to   the  payment  of  the   claim  of  the 
original  landlord  for  rent,  before  they 
can   be   distributed  among    creditors. 
Where  property  in  the  possession  of  a 
receiver  is  claimed  by  a  third  person, 
the  proper  course  for  the  latter  is  to 
apply  to  the  court  who  appointed  the 
receiver  for  an  order  to  pay  or  deliver 
it  over  to  the  rightful  party.     (Riggs 
agt.  Whitney,  15  Abb.,  388.) 

See  ASSIGNMENT  FOR  THE  BENEFIT 

OF  CREDITORS,  7.  8.  9. 
See  JURISDICTION,  1. 


REFEREES  AND  REPORTS. 

1.  The  report  of  a  referee  made  after 
sixty  days  from  the  time  the  action 
shall  have   been   finally  submitted  to 
him,  is  not  rendered  absolutely  null 
and  void  under  §  273  of  the  Code,  (as 
amended  in  1862,)  so  that  one  party 
can  proceed  at  once  and  notice  the  ac- 
tion for  trial  at  the  circuit,  as  though 
no  reference  had  been  ordered.     (Liv- 
ingston agt.  Gidney,  ante,  1.) 

2.  The  amendment  to  this  section  was 
intended  to  expedite  decisions  in  refer- 
red cases,  and  to  enable  either  party  to 
enforce   promptness,  but   not  to  take 
away  from  parties  and  the  courts  the 
control  of  the  practice  in  such  suits. 

0Id.) 

3.  A  notice,  any  time  after  the  expiring 
of  the  sixty  days,  that  the  party  giving 
it  takes  advantage  of  the  section  and 
declines  to  be  bound  by  any  report  that 
may  be  thereafter  made,  would  render 
the    subsequent    making  of    a  report 
irregular;    and  the  report  would   be 
liabfe   to   be  set  aside,  of  course,  on 
motion.     But  if  the  report  be  made,  it 
cannot  be  said  to  be  void,  so  as  to  re- 
quire neither  notice  aor  motion.     (Id.) 
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4.  Where  the  parties  at  the  hearing  be- 
fore the  referee  verbally  agree  to  gire 
him  such  time  at  he  may  need,  such  an 
agreement  can  be  enforced.    (Id.) 

5.  Where  the  action  was  properly  referred 
to  a  referee  at  special  term  in  Decem- 
ber, 1861— on  the  10th  of  March,  1862, 
the  case  was  heard  before  the  referee 
and  submitted  on  that  day  by  the  par- 
ties, and  on   the   20th  of  March   the 
referee  wrote  a  letter  to  the  defendant 
stating  that  he  had  decided  the  action, 
and  that  upon  the  receipt  of  his  fees 
he  would  send  him   his  report;    and 
subsequently,  at  the  request  and  on 
application  of  the  plaintiff,  the  referee 
consented  to  hear  a  reargument  of  the 
case,  and  granted  an  order  appointing 
the  21st  of  May,  1862,  for  that  pur- 
pose; on  that  day  the  parties  appeared, 
and  upon  the  application  and  request  of 
the  defendant  the  reargument  was  post- 
poned to  the  31st  of  May,  on  which 
day   the  parties  again   appeared  and 
reargued  the  case  before  the  referee, 
and  it  was  on  that  day  finally  submitted 
to  him :     ( Litch  agt .  Brother  son,  ante, 
407.) 

6.  Held,  on  a  motion  made  by  plaintiff, 
a  notice  of  which  was  served  on  the 
defendant  on  the  llth  of  August,  1862, 
for  the  appointment  of  a  new  referee, 
and  to  set  aside  a  report  of  the  referee 
dated  the  2K/A  of  March,  but  which 
appeared  not  to  have  been  signed,  de- 
livered nor  filed  until  after  the  plain- 
tiff's motion  papers  had  been  served, 
that  the  cause  must  be  considered  as 
finally  submitted  to  the  referee  on  the 

3UI  day  of  May,  and  that  the  amend- 
ment to  §  273  of  the  Code,  which  be- 
came and  took  effect  as  a  law  on  the 
13th  of  May,  1862,  applied  to  the  cote. 
(Id.) 

7.  It  was  therefore  ordered  that  the  re- 
port of   the  referee  be  set  aside,  not 
having    been    "made  and    delivered 
within  sixty  days  from  the  time  the 
action  was  finally  submitted,"  and  that 
a  new  referee  be  appointed.     (Id.) 

8.  On  a  question  of  fact,  where  on  the 
trial  before  a  referee  the  witnesses  con- 
tradict each  other  upon  several  mate- 
rial points,  no  other  course  can  be  pur- 
sued than  to  hold  that  the  conclusion 
of  the  referee,  in  whose  presence  the 
witnesses    were    examined,    is  final. 
(Monell  agt.  Marshall,  ante,  425.) 

9.  The  mode  of  reviewing  a  report  of  a 
referee  upon  a  reference  to  settle  claims 
made  against  executors  and  adminis- 
trator!, is  either  by  an  appeal  to  the 


general  term  directly  from  the  judg- 
ment on  the  report  of  the  referee,  and 
upon  a  ease,  or  case  and  exceptions 
making  a  part  of  the  record;  or  by 
motion  for  a  new  trial  at  the  special 
term,  by  way  of  opposing  the  motion 
to  confirm  the  report.  A  judgment 
given  at  a  special  term,  upon  a  motion 
made  to  confirm  the  report  of  the 
referee,  in  such  a  case,  setting  the  re- 
port aside  and  directing  the  payment 
of  costs  by  th«  claimant,  is  erroneous 
and  nnauthoriied.  (Coe  agt.  Coe, 
37  Barb.,  232.) 

10.  In  an  action  by  a  purchaser  of  land, 
in  which  the  only  relief  specified  in  the 
complaint  was  that  the  vendor  be  com- 
pelled  to  perform  the  agreement  by 
conveying,  and  it  appeared   that  the 
defendant  had  never  been  able  to  per- 
form   his    agreement:    held,    that    a 
compulsory    reference    could    not    be 
ordered  in  such   a  case.     (Stecenson 
agt.  Buxton,  15  Abb.,  352.) 

11.  A  referee  cannot  receive  as  proof  of 
a  fact   which   the   order  of  reference 
directs  him  to  decide,  an  affidavit  sworn 
to  before  a  commissioner.     The  witness 
must  be  sworn    before    the    referee. 
(Security  Fire  Ins.  Co.  agt.  Martin, 
15  Abb.,  479.) 

12.  It  is  the  duty  of  a  referee  in  fore- 
closure, in  cases  of  default  to  answer, 
to  take  the  usual  proofs,  and  to  ascer- 
tain the  amount  due,  and  to  attach  to 
his  report  an  abstract  of  the  documen- 
tary evidence  before  him.     (Id.) 

See  TRIAL,  2. 


SALE  OF  PERSONAL  PROPERTY. 

1.  Where   there  is  an  absolute  and  un- 
qualified sale    of   personal   property, 
there   is  an  implied  warranty  by  the 
vendor  of  title  in  himself,  both  of  the 
property   and  of  the  rifht  to  use  it. 
(Carman  agt.  Trade,  ante,  440.) 

2.  Where  the  plaintiff  sold  to  defendant, 
for  $90,  a  patent  ice  safe,  and  stated 
to  defendant  that  he  owed  the  patentee 
$25,  for  the  use  of  the  safe,  and  it  was 
agreed  that  the  defendant  should  pay 
to  the  patentee  that  sum  as  a  part  of 
the  purchase  price  of  the  article ;  and 
subsequently,  on  learning  that  the  $25 
was  to  be  paid  by  the  plaintiff  to  the 
patentee  for  one  year's  use  of  the  safe, 
and  that  if  he  used  it  another  year  he 
was  to   pay  $25  more,   the  defendant 
refused  to  pay  the  $25  remaining  un- 
paid—upon which  the  plaintiff  brought 
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an  action  against  him  to  recover  that 
with  other  indebtedness  :     (Id.) 

3.  Held,  it  appearing  on  the  trial  that  the 
plaintiff's  right  of  use  of  the  safe  was 
for  the  current  year  only,  that  there 
was  a  clear  breach  of  the  implied  war- 
ranty, and  the  defendant  was  not  bound 
to  return  the  property  nor  surrender 
his  right  of  use  which  he  had  purchased. 
And  the  amount  of  damages  which  the 
defendant  was  entitled  to  recover,  on 
account  of  such  breach  of  warranty,  was 
$25,  as  he  could   make  his  right  per- 
petual by  the  payment  of  that  sum, 
which  was  the  difference   between  the 
value  of  the  right  actually  transferred 
and  the  one  warranted  to  exist.   (Id.) 

4.  The  purchase  of  a  judgment  from  the 
judgment  creditor,   eo  nomine,  is   not 
affected  by  equities  between  him  and 
his  partner,  without  notice  thereof  to 
the  assignee.     It  is  not  enough  that  a 
latent  claim  is  urged  against  a  pur- 
chase in  good  faith,  without  notice.  — 
(McCotter  agt.  McCotter,  ante,  478.) 

5.  Where  the  owner  voluntarily  delivers 
possession  of  merchandise  to  a  vendee, 
subsequent  bonafide  purchasers   from 
the  vendee,  and  those  incurring  liabili- 
ties, and  making  advances  on  the  faith 
of  such  possession,  are  entitled  to  pro- 
tection against  the  claims  of  the  former 
owner,  although  the  sale   was   condi- 
tional and  the  purchase   price  had  not 
been  paid.     So  also,  evidence  or  indicia 
of  the    ownership   of    merchandise  in 
writing,   transferred  by  assignment  or 
delivery,  as  the  nature  of  the  instru- 
ment or  usage  may  require,  may  be 
sufficient  evidence  of  the  sale  and  de- 
livery   of     merchandise.       (  Western 
Transportation  Co.  agt.  Marshall,  37 
Barb.,  509.) 

6.  To  justify  a  vendor  in  treating  a  sale 
of  personal   property   as  void,  and  in 
retaking  the  property  on  the  ground  of 
false  and  fraudulent  representations, 
such  representations  must  be  made  to 
him,  or  made  for  the  purpose  of  being 
communicated  to   him,   and  with   the 

.  design  of  influencing  /MS  conduct.  False 
statements  made  to  a  stranger,  without 
any  intent  to  influence  the  conduct  of 
the  plaintiff,  cannot  be  made  the  pre- 
text for  avoiding  a  sale  made  by  the 
plaintiff  himself.  (Van  Kleeck  agt. 
Barb.,  544.) 


7.  Where  it  was  held  in  an  action  to 
recover  the  value  of  goods  that  if  the 
intent  of  the  purchaser  was  fraudulent 
(which  it  was  for  the  jury  to  determine) 
then  the  production  at  the  trial  of  a 


note  given  by  him  at  the  time  of  the 
sale,  for  a  part  of  the  price,  and  an 
offer  to  surrender  it,  was  in  season ; 
even  if  it  should  be  found  that  the 
sale  was  partly  upon  credit.  And  this, 
although  the  note  might  have  been,  at 
some  period,  out  of  the  hands  of  the 
plaintiff;  provided  the  possession  and 
exclusive  interest  was  in  him  at  the 
time  of  the  trial.  This  is  the  rule 
where  the  note  is  that  of  the  fraudu- 
lent vendee,  and  not  the  note  of  a  third 
party.  (Pequeno  agt.  Taylor,  38 
Barb.,  375.) 

See  AGREEMENT,  1.  2.  3.  8. 
See  EVIDENCE,  8.  14. 
See  DAMAGES,  3. 
See  WARRANTY,  1.  2. 


SHEEIFF. 

1 .  A  sheriff  is  not  required  to  exercise 
any  greater  diligence  in  taking  care  of 
property  in  his  custody,  than  a  bailee 
for  hire — the  degree  of  diligence  each 
is  bound  to  exercise  is  the  same.  (Moore 
agt.  Westervelt,  ante,  277,  court  of 
appeals.) 

2.  When  a  sheriff  takes  goods  in  execu- 
tion or  by  attachment,  or  in  an  action 
where   the   plaintiff  seeks  to  recover 
possession  of  them,  he  becomes  a  bailee 
for  the  benefit  of  all  parties,  and  must 

exercise  ordinary  diligence  in  taking 
care  of  the  property  he  has  in  trust ; 
and  that  diligence  and  care  are  such 
as  every  person  of  common  prudence 
takes  of  his  own  concerns.  (Id.) 

3.  Where,  in  an  action  for  the  possession 
of   a  cargo  of    coal,    brought  by  the 
plaintiff  against  the  master  of  a  vessel 
lying  at  a  pier  in  the   city  of  New 
York,    the  sheriff  declined  to  deliver 
the  coal  to  the  plaintiff  until  his  sure- 
ties should  justify,  and  put  a  keeper  in 
charge  of  the  coal,  with  the  consent  of 
the   master — the  vessel   sunk    at    the 
wharf  during  a  violent  storm,  and  the 
plaintiff  brought  this  action  to  recover 
of  the  sheriff  the  damages  sustained  to 
the  coal,  and  the  expense  of  raising  it : 
held,   that  the  sheriff  was  not  an  in- 
surer of  the  property;  and  being  re- 
sponsible as  a  bailee  for  hire  for  the 
property  in  his  custody,  he  was  not  re- 
sponsible for  more  than   ordinary  care 
in  taking  care  of  it.     (Id.) 

4.  The  court  below  at  general  term  hav- 
ing found  that  the  verdict  of  the  jury 
in  the  case  was  not  against  evidence, 
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this  eonrt  would  not  review  that  ques- 
tion.    (Id.) 

6.  It  is  not  necessary,  in  order  to  render 
a  sheriff  liable  for  the  acts  of  his  dep- 
uty, that  he  should  be  sued  in  his  offi- 
cial capacity  an  sheriff,  and  facU  suffi- 
cient to  charge  him  by  virtue  of  that 
relation  be  set  out  in  the  complaint. 
The  sheriff's   liability   for  the  acts  of 
his  deputy  in  the  execution  of  process, 
rests  upon  the  doctrine  of  principal  and 
agent;  and  in  all  such  oases,  it  is  es- 
sential to  prove   the   agency  upon  the 
trial,  if  that  fact  is  denied  by  the  an- 
swer.   (Curtis  agt.   Fay,  37  Barb., 
64.) 

<J.  A  bond  taken  by  the  sheriff,  on  the 
arrest  of  a  defendant  upon  an  attach- 
ment issued  in  supplementary  proceed- 
ings, with  only  one  surety,  is  not  within 
the  purview  of  the  statute  prohibiting 
the  taking  of  any  bond,  Ac.,  by  a 
sheriff  or  other  officer,  colore  officii,  in 
any  other  case  or  manner  than  such  as 
are  provided  by  law.  Such  a  bond  is 
not  utterly  void  as  forbidden  by  statute, 
or  taken  corruptly,  colore  officii.  It  is 
merely  irregular,  and  the  plaintiffs  are 
not  bound  to  receive  it.  (Morton  agt. 
Campbell,  37  Barb.,  179.) 

7.  The  remedy  by  action    against   the 
sheriff   for  an   escape,   has    not  been 
abolished  by  the   Code.      Where    the 
action   is  against  the  sheriff  for  an  es- 
cape  merely,  and  not  against  him  as 
bail,    the  measure  of  damages  is  the 
actual  loss  or  injury  sustained  by  the 
plaintiff.     (Daguerre  agt.    Orsen,  15 
^W.,113.) 

8.  The  neglect  of  a  sheriff  to  arrest  the 
debtor  upon  an  execution  issued  against 
his  person,  is  a  wrong  to  the  property, 
rights  or  interests  of    the    judgment 
creditor,   which   would  survive   to   his 
executors    or    administrators,   and    is 
therefore  assignable.      (Dininny  agt. 
Fay,  38  Barb.,  18.) 

9.  In  an   action  on   the  case  against  a 
sheriff,  for  neglecting  to  take  the  body 
of  a  defendant  in  execution,  the  sheriff 
should  be  allowed  by  way  of  mitigation 
of   damages,  to  prove  the   pecuniary 
circumstances  and  condition  of  the  de- 
fendant in  the  execution.     (Id.) 


SPECIFIC  PERFORMANCE. 

1.  Equity  will  not  compel  a  specific  per- 
formance, where  the  parties  have  after- 
wards aareed  to  rescind  the  contract. 
And  where  the  evidence  upon  that 


point  is  conflicting,  the  finding  of  the 
judge  at  the  trial  is  conclusive,  and 
cannot  be  reversed.  (Arnoux  agt. 
Uomans,  ante,  427.) 

2.  The  court  has  no  power  to  direct  the 
specific  performance  of  a  contract  to 
convey  lands,  where  the  party  has 
never  been  able  to  convey.  (Stevenson 
agt.  Buxton,  15  Abb.,  362.) 

See  AGREEMENT,  1.  2.  3. 


STATUTE  OF  FRAUDS. 

1 .  Where  the  holder  of  a  note  made  by 
a  third  person  turns  it  out  in  payment 
of  his  own  debt,  or  for  property  pur- 
chased, and  agrees  that  the  note  is  good 
or  will  be  paid  at  maturity,  or  will  be 
collected  by  due  process  of  law  against 
the  maker,  it  is  an  undertaking  entirely 
for  his  own  benefit,  and  the  contract  is 
valid  even  though  it  rest  entirely  in 
parol ;  and  is  not  within  the  statute  of 
frauds.  (Dauber  agt.  Buckney,  38 
Jiarb.,  432.) 

See  AGREEMENT,  7. 


STATUTE  OF  LIMITATIONS. 

1 .  It  is  a  sufficient  signing  of  an  instru- 
ment to  save  a  claim  from  the  statute 
of  limitations  under  the  Code,  (§  110,) 
if  it  is  evident  from  any  part  of  the 
instrument  that  the  debtor  named  in  it, 
has  given  hi*  assent  to  it.  (Rowe  agt. 
Thompson,  15  Abb.,  377.) 

See       SfPPLEME.VTART       PROCEED- 
INGS, 7. 


STAY  OF  PROCEEDINGS. 

1.  Where  an  appeal  to  the  court  of  ap- 
peals has  been  brought  by  the  defend- 
ants from  a  judgment  awarding  a  pe- 
remptory mandamus,  the  perfecting  of 
the  appeal,  by  complying  with  §  334 
of  the  Code,  stays  all  further  proceed- 
ings in  the  court  br/oic.     (People  ex 
rel.    Thomas  agt.    Commissioners  of 
Highways,  ({C.,  ante,  257.) 

2.  A  peremptory  mandamus  accordingly 
set  aside  for  irregularity,  where  it  had 
been  issued  after  the  perfecting  of  an 
appeal  to  the  court  of  appeals.     (Id.) 

3.  Where  the  plaintiffs  recovered  judg- 
ment in  a  district  court  in  New  York 
city,  against  the  defendant,  from  which 
an  appeal  was  taken  by  the  defendant 
to  this  court,  and  the  undertaking  re- 


576 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


quired  by  §§  354  and  356  of  the  Code 
was  duly  approved  and  filed ;  and  af- 
terwards the  plaintiffs  issued  execution 
to  the  sheriff,  on  the  judgment,  on  the 
ground  that  the  undertaking)  not  hav- 
ing been  served  on  the  respondent  or 
his  attorney,  their  proceedings  were  not 
stayed,  held,  on  appeal,  that  the  order 
of  the  special  term  vacating  and  set- 
ting aside  the  execution,  with  $10 
costs,  be  affirmed,  with  costs.  There 
is  no  provision  of  law  or  practice  re- 
quiring the  undertaking  to  be  served 
on  the  respondent  or  his  attorney. 
(Jackson agt.  Smith,  ante,  476.) 

4.  The  giving  of  an  undertaking  under 
§  241  of  the  Code  to  obtain  the  return 
of  property  attached,  does  not  preclude 
the  defendant  from  subsequently  mov- 
ing to  set  aside  the  attachment.   (Gar- 
bult  agt.  Hauff,  15  Abb.,  189.) 

5.  A  motion  to  stay  proceedings  until  the 
costs  of  a  previous  action  for  the  same 
cause  are  paid,  cannot  be  heard  after 
judgment.      Semble.      But  the  court 
may  entertain  and  decide  such  motion 
along  with  a  motion  to  vacate  the  judg- 
ment  for  irregularity.     (Salters  agt. 
Ralph,  15  Abb.,  273.) 

6.  The  court  will  not  stay  plaintiff's  pro- 
ceedings  until   the   costs  of  a  former 
unsuccessful  suit,  brought  in  another 
state,    for   the   same   cause  of  action, 
shall  have  been  paid.     (Julio  agt.  In- 
galls,  15  Abb.,  429.) 

See  COUNTY  COURT,  2.  3. 
See  APPEAL,  9.  10.  11. 


STOCKS. 

1.  Stocks  of  the  United  States,  constitu- 
ting a  part  or  the  whole  of  the  capital 
stock  of  a  bank  organized  under  the 
banking  laws  of  the  State  of  New 
York,  are  not  subject  to  taxation  by 
the  State.  (Reversing  the  decision  in 
this  case,  and  overruling  the  decision 
of  the  court  of  appeals  of  New  York, 
in  the  case  of  People  ex  rel.  Bank  of 
Commonwealth  agt.  Commissioners  of 
Taxes,  fyc.,  23  N.  Y.  JR.,  192.)  (Peo- 
ple, fyc.,  agt.  Commissioners  of  Taxes, 
4'C.,  ante,  9,  U.  S.  court.) 

See  PLEDGE,  1.  2.  3. 
See  CORPORATIONS,  10. 


STREETS  AND  HIGHWAYS. 

1.  The  act  of  April  9,  1860,  conferring 
authority  on   the  defendants   to  con- 


struct, operate  and  use  a  railroad 
(known  as  the  Seventh  Avenue  rail- 
road) for  the  conveyance  of  passengers 
for  compensation  through,  upon  and 
along  certain  streets  and  avenues  in 
the  city  of  New  York,  is  not  an  invalid 
exercise  of  legislative  power  in  the  ab- 
sence of  any  constitutional  inhibition 
or  restraint.  (People  agt.  Kerr,  ante, 
258,  court  of  appeals.) 

2.  The  constitutional  inhibition  which 
forbids  the  taking  of  private  property 
for  public  use  '-'without  just  compen- 
sation," does  not  apply  on  the  ground 
that  the  act  makes   no   provision   for 
compensation  to  the  corporation  of  the 
city  or  to  the  oivners  of  lots  fronting 
on  the   streets,   because,    1st.  If  the 
corporation  owns  the   streets — if  the 
absolute  fee  be  in  the  corporation,  and 
it  assents  to  the   construction   of  the 
railroad  track,  as  it  is  alleged   they 
will,  it  removes  any  constitutional  ob- 
jection to  the  law.     (Id.) 

3.  2d.  The  plaintiffs,  other  than  the  peo- 
ple, have  no  property,  estate  or  inte- 
rest in  the  land  forming  the  bed  of  the 
streets  in    front   of    their    respective 
premises  to  be  protected   by  the  con- 
stitutional limitation  upon  the  right  of 
eminent    domain,    because    the   178th 
section  of  the  act  of  1813,  relating  to 
the  city,  provided  for  the  ' 'relinquish  - 
ment  of  the  lands  and  premises"  con- 
stituting such  streets,  by  the  original 
proprietors,  and  that,  upon  the  final 
confirmation  by  the  supreme  court  of 
the  report  of  the  commissioners  of  esti- 
mate and  assessment,  the  corporation 
should  become  and  be  seized  in  fee 
simple  of  said  lands   and  premises. 
Thereafter  no  property,  estate  or  inte- 
rest in  the  land  included  in  the  streets 
opened  under  the  act,  remained  in  the 
adjacent  proprietors.   (Id.) 

4.  3d.  But  the  streets  in  question  are  not 
owned    by    the    corporation    of   New 
York.     They  cannot  sell  or  dispose  of 
them,  or  even  divert  them  to   private 
use.      Any  and   all   title   or  interest 
which  the  city  has  in  them  is  held  in 
trust  for  public  use;  is  public  property, 
and  not  private  or  municipal.     The 
city  corporation  has  no  property  in  the 
streets  of  a  character  to  be  protected 
by  the  constitutional  limitations  upon 
the  right  of  eminent  domain;  conse- 
quently no  property  in  the  soil  of  the 
streets  to  be  constitutionally  protected 
against  the  acts  of  the  state  in  regula- 
ting thtir  use.     (Id-) 

5.  All  public  streets  or  highways  are  for 
the  use  of  the  people  of  the  whole  state, 


NEW  YORK  PRACTICE  REPORTS. 


577 


MfMfc 


whether  located  in  town  or  country. 
The  interest  in  such  use,  or  the  owner- 
ship thereof,  is  ptMici  jurin;  and  the 
powerof  governing  and  regulating  such 
uses  is  vested  in  the  legislature  as  the 
representative  of  the  \chole  people. — 
(Id.) 

6.  A  road  may  be  dedicated  by  the  owner 
of  land  as  a  public  highway  )>y  an  im- 
mediate act  of  dedication,  and  it  will 
become  a  legal  highway  win-never  it  i.- 
laid  out  as  such  by  the  constituted  au- 
thorities.    l!ut  a  road  opened  by  an 
individual  and  used  by  the  public  less 
than  twenty  years,  is  not  a  highway 
within   the   meaning  of  the   highway 
acts,  until  it  ha*  been  laid  out  as  such 
by  the  proper  highway  officers.  ( Trus- 
tees of  Jordan  agt.O/is,  37  liarb.,  50.) 

7.  A   mere   encroachment    on  a   public 
highway,  by  a  fence,  will  not  autho- 
rize the  removal  of  the  fence  by  an  in- 
dividual unless  it  hinders,  impedes  or 
obstructs  the  use  of  the  road  by  the 
public.     If  there  be  a  nuisance  in   a 
public  highway,  a  private  individual 
cannot  of  his  own  authority  abate  it, 
unless  it  does   him  a  special   injury ; 
and  he  can  only  interfere  with  it  so  far 
as  it  necessary  to  exercise  his  right  of 
passing  along  the  highway,  doing  no 
unnecessary  damage.    (Harroirer  agt. 
RUson,  37  Barb. ,301.) 

See  Cuiirou  ATIOXS,  7.  8.  9. 


SUMMONS. 

1.  In   actions   to    recover    damages  for 
fraud  and  deceit,  the  summons  should 
demand  relief  under  subdivision  2  of 
section  128  of  the   Code.     (Hartshorn 
agt.  Aeirman,  15  Abb.,  63.) 

2.  Where  an  action  \r  brought  to  recover 
dninages  for  having  induced  plaintiff  to 
buy  a  promissory  note  by  t'ai.-i  1  y  rep- 
resenting it  to  be  a  businetw  note,  the 
summons  demanding  judgment  for  a 
specified  sum,  according  to  subdivision 
1  of  section  128,  is  irregular.     (Id-) 

3.  In  an  action  for  unliquidated  damages 
upon  breach  of  a  contract,  e.  g.  an  un- 
dertaking of  bail,  the  summons  should 
demand  relief  under  sub.  2  of  £  128  of 
the  Code.      (Levy  agt.  Nicholas,   15 
Abb.,  63.) 


SUPPLEMENTARY   PROCEEDINGS. 

1.  On  issuing  an  on) cr  for  the  examina- 
tion of  a  jiiitzmeiit  debtor,  in  proceed- 
ings supplementary  to  execution,  the 


judge  has  jurisdiction,  and  the  require- 
ment* cf  the  Code  are  satisfied,  if  th« 
judgment  debtor  "/uw  a  place  of  bvsi- 
neits"  in  the  county  where  the  oni<-r  :- 
issued,  although  his  residence  and 
principal  place  of  business  may  be  in 
an  adjoining  county.  (McEican  agt. 
Ilurge**,  ante,  92.) 

.  When  an  execution  is  issued  to  the 
sheriff  of  the  county  where  the  debtor 
resides,  the  debtor  cannot  by  changing 
hu  place  of  re*idence  afterwards,  de- 
prive the  creditor  of  the  right  to  an 
order  for  his  examination.  The  order 
must  require  the  debtor's  appearance 
in  the  county  "  to  which  the  execution 
bad  been  issued."  Where  a  judgment 
debtor  appears  before  a  referee  and 
submits  to  an  examination,  it  amounts 
to  a  waiver  of  any  irregularity,  and  is 
sufficient  to  give  jurisdiction  for  the 
appointment  of  a  receiver,  Ac.  ( Bing 
ham  agt.  Disbrmr,  37  Barb.,  24.) 

.  Where  an  order  for  the  examination 
of  a  judgment  debtor  in  supplementary 
proceedings  was  mode  returnable  before 
one  of  the  justices  of  the  court,  in- 
stead of  before  the  judge  making  the 
order,  this  objection  was  held  to  be 
waived  by  neglecting  to  take  it  on  the 
return  day,  and  consenting,  without 
appeal  to  an  order  denying  the  motion 
to  set  aside  the  proceedings.  (Ammi- 
don  agt.  Wolcott,  15  Abb.,  314.) 

4.  It  is  discretionary  with  the  justice 
entertaining  proceedings  under  j§  294, 
297,   of   the   Code,   against  a   person 
having  property  of  a  judgment  debtor, 
•whether  notice  of  any  step  in  the  pro- 
ceedings shall  be  given  to  the  judgment 
debtor.     A  final  order  made  in   such 
proceedings  without  notice  to  the  debt- 
or, although   it   might  be  vacated  for 
good  cause  by  the  judge  who  made  it, 
if  injustice  has  been  done,  is  not  void 
or  irregular,  and  cannot  be  diregurded 
in  the  proceedings  against  the  debtor. 
(Ward   agt.  Jtetbe,    15    Abb.,    372.) 
(  This  is  adverse  to  the  case  of  Gibson 
agt.  Haggarty,  23  How.  Pr.  R.,  260.) 

5.  Proceedings  supplementary  to  exeeu- 
t  ifii   can   be   taken   upon  a  judgment 
against  a  married  woman.     (Thompson 
agt.  Sargent,  15  Abb.,  452.) 

6.  An  order  for  the  examination  of  a 
judgment  debtor  in  supplementary  pro- 
ceedings, is  a  substitute  for  a  creditor '• 
bill,  and  is,  in  all  its  essential  features, 
equivalent  to  a  new  rait.      (Driggs 
agt.  Williams,  15  Abb.,  477.) 

7.  The  presumption  of  the  payment  of 


VOL.  XXV. 


07 
91 


578 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


any  judgment,  after  the  lap?e  of  twenty  I 
years  (2  R.  S.,  301,  §  47)  does  not 
operate  to  abate  suppiementary  pro- 
ceedings upon  such  judgment  instituted 
before  the  expiration  of  the  twenty 
years.  (Driggs  agt.  Williams,  15 
Abb.,  477.) 

See  EXECUTION,  2. 
See  RECEIVER,  2. 
See  JURISDICTION,  1. 


SURROGATE. 

1.  Upon  a  settlement  of  the  accounts  of 
an  administrator  de  bonis  non  with  the 
will    annexed,    before   the    surrogate, 
legatees  should  not  be   charged  with 
the  sums  decreed  by  the  surrogate  to 
be  paid  to  them  respectively,  upon  the 
final  settlement  of  the  accounts  of  su- 
perseded executors,  but  only  with  the 
advances  charged  to  them  in  the  will 
and   the   money  actually   received  by 
them  from  the   estate.      (Clapp  agt. 
Meserole,  38  Barb.,  661.) 

2.  A  decree  of  the  surrogate,  ascertain- 
ing the  amount  of  money  in  the  hands 
of  executors  for  distribution,   and  di-    « 
reeling  in  what  manner  it  shall  be  dis- 
tributed, is  not  a  satisfaction  or  ex- 
tinguishment of  the  claims  of   those 
to  whom  the  money  is  payable,  to  the 
extent  of  such   amounts  respectively. 
(Id.) 

3.  Though  the  decree   of  the   surrogate 
gives   to  each    distributee    a  remedy 
against   the   executor   personally,    for 
his  proportion  of  the  fund  found  to  be 
in  the  hands  of  the  executoi',  this  is 
only    cumulative,    and   will   not    im- 
pair the  remedy  against  the  fund  it- 
self.    (Id.) 


the  state.  (Reversing  the  decision  in 
this  case,  and  overruling  the  decision 
of  the  court  of  appeals  of  New  York, 
in  the  case  of  People  ex  rel.  Rank  oj 
Commonwealth  agt.  Commissioners  oj 
Taxes,  $c.,  23  N.  Y.  R.,  192.)  (Peo- 
ple, £fc.,  agt.  Commissioners  of  Taxes, 
$c.,  ante,  9,  U.  S.  court.) 

.  A  lease  given  by  the  corporation  of 
the  city  of  New  York,  furnishes  no 
evidence  of  the  existence  of  the  facts 
necessary  to  warrant  proceedings  to 
effect  a  sale  of  land  for  taxes  or  as.-ess- 
ments;  but  after  those  facts  have  been 
established  and  the  proceedings  for  a 
sale  of  the  premises  have  been  ordered 
and  commenced  by  advertisement,  any 
irregularity  which  may  occur  in  the 
proceedings,  will  be  cured  by  the 
lease.  (Sanders  agt.  Lcavey,  38 
Earb.,  70.) 


See  COSTS,  2.  3.  4.  5. 
See  GUARDIAN,  2.  3. 
See  EXECUTORS  AND  ADMINISTRA- 
TORS. 
See  WILL,  4. 

SURVIVOR. 
See  SHERIFF,  8. 

TAXES. 

1    Stocks  of  the    United  States,  consti- 
tuting a  part-  or  the  uhole  of  the  capi- 
tal stock  of  a  bank  organized  under  j 
the  banking  laws  of  the  state  of  New  ' 
York,  are  not  subject  to  taxation  by 


TENDER. 

,  The  congress  of  the  United  States  has 
power  to  authorize  the  issue  of  treasury 
notes  to  circulate  as  money.  (Hague 
agt.  Powers,  ante,  17.) 

,  It  has  also  power  to  make  such  treasury 
notes  lawful  money  and  a  legal  tender 
in  payment  of  public  and  private  debts. 
(Id.) 

1.  Therefore,  the  act  of  congress  passed 
February  25th,  1862,  authorizing  the 
issue  of  treasury  notes  to  the  amount 
of  $150,000,000,  and  declaring  that 
such  notes  "shall  be  lawful  money  and 
a  legal  tender  in  payment  of  all  debts, 
public  and  private,  within  the  United 
States,  except  duties  on  imports  and 
interest  on  bonds  and  notes  of  the 
United  States,"  is  not  in  conflict  with 
the  constitution  of  the  United  States, 
but  is  a  constitutional,  valid  law.  (Id.) 

-..  In  construing  the  constitution  of  the 
United  States,  it  is  a  settled  principle 
that  no  powers  are  to  be  assumed  as 
possessed  by  the  government,  except 
those  which  were  granted  by  the  states; 
and  that  all  other  powers  are  reserved 
to  the  states.  Congress  is  authorized 
to  pass  all  laws  "  which  shall  be  neces- 
sary to  carry  the  powers  granted  thereby 
into  execution;"  but  beyond  this  au- 
thority its  laws  have  no  force.  (Meyer 
agt.  Roosevelt,  ante,  97.) 

.  It  is  conceded  that  congress  has  power 
to  issue  paper  money;  but  it  has  no 
power  to  pass  a  law  declaring  such 
paper  money  to  be  a  legal  tender  in 


\K\V  YORK  I'KAlTirK 


579 


!>:_•    -'. 


payment  of  private  debit  created  before 
the  passage  of  such  late.     (Id.) 

6.  There  is  no  connection  between  the 
right  and    power  to  coin  money  and 
regulate  its  value,  and  the  power  to 
compel  persona  to  take  paper  money  in 
discharge  of  a  contract;  and  there  is 
no  ground  upon  which  the  act  of  con- 
gress of  February  liith,    1 862,  can  be 
sustained  in  connection  with  this  power. 
(Id.) 

7.  It  seems,  the  Cramers  of  the  constitu- 
tion never  int rmlrtl  that  congress  should 
have  authority  to  provide  that  a  tender 
might   be  made   in  any  other  money 
than    the   constitution  of  the   United 
States  permitted  the  states  to  designate 
by  law  for  that  purpose.     On  the  con- 
trary, the  presumption  from  this  re- 
striction on  the  legislation  of  the  states 
is,  that  it  was  intended  to  make  coin, 
and  nothing  else,  the  medium  to  be 
used  for  a  legal  tender  in  payment  of 
debts.'   (The  decision  in  this  case,  it 
will  be  seen,  is  directly  adverse  to  that 
of  Hague,  agt.  Powers,  ante,  p.  17.) 

0*0 

8.  Tender  bars  an  action  to  recover  the 
debt    only    when    pleaded,    and   the 
amount  thereof  is  paid  into  court,  and 
notice  thereof  given  in  or  with  the  plea. 
(Sim/won  agt.  French,  ante,  464.) 

9.  Where  the  plaintiff  returned  the  de- 
fendant's answer  as  a  nullity,  and  as- 
signed as  reasons  that  the  answer  was 
not  accompanied  with  notice  of  pay- 
ment of  the  money  into  court,  and  that 
it  hod  not  in  fact  been  paid,  held,  that 
the  course  pursued  by  the  plaintiff  was 
in  accordance  with  the  practice  in  force 
when  the  Code  took  effect ;  and  there 
was  no  provision  of  the  Code  incon- 
sistent with  this  practice.     (Id.) 

10.  On  a  tender  mode  by  sureties  in  an 
undertaking  on  appeal,  of  costs  with 
which  they  are  chargeable,  the  amount 
must  be  brought  into  court  and  left  in 
the  power  of  the  party  to  whom  it  is 
due,  in  order  to  make  the  tender  equiv- 
alent to  payment.  (Halsey  agt.  Flint, 
15  Abb.,  367.) 


TITLE. 

1.  The  court  may  relieve  a  purchaser  at 
A  tale  under  execution,  where  the  pur- 
chase baa  been  induced  by  fraud  or 
misrepresentation,  although  the  pur- 
chaser is  not  a  party  to  the  record. 
(Dicight's  case,  15  Abb.,  259.) 


2.  In  an  action  for  entering  plaintiff  • 
)>rrtui«es  and  carrying  off  property, 
where  the  auswer  avem-U  that  tbe  entry 
was  with  the  consent,  knowledge,  ami 
approval  of  tin-  plaintiff,  :m<l  that  the 
plaintiff  held  the  premises  under*  lease 
mode  to  him,  but  for  the  benefit  of  the 
defendant,  who  paid  the  rent,  held, 
that  the  title  to  real  ppjperty  did  not 
come  in  question.  A  plea  of  a  license 
to  enter  upon  real  property,  does  not 
bring  tbe  title  to  land  in  question. 
Mutter  agt.  Bayard,  15  Abb.,  449.) 

See  COSTS,  8.  9. 

See  PARTIES,  1.  2.  3. 

See  INTERPLEADER,  1. 2. 

See  Quo  WABBARTO,  1. 

See  MORTGAGE  FORECLOSURE,  10. 


TRADE  MARK. 

1.  Where  the  plaintiff  has  the  right  to 
the  exclusive  use  of  a  trade  mark,  in 
a  particular  article  of  manufacture, 
any  labels,  devices  or  handbills  used 
by  the  defendants  which  are  calculated 
to  deceive  the  public  into  the  belief 
that  the  article  they  are  selling  is  the 
article  made  and  sold  by  the  plaintiff, 
will  be  restrained  by  injunction,  and 
the  plaintiff  fully   protected.     (II  il- 
liams  agt.  Spcncc,  ante,  366.) 

2.  In  an  action  to  restrain  the  infringe- 
ment of  a  trade  mark,  and  to  recover 
damages  by  reason  thereof,  the  defend- 
ant is  bound,  on  the  trial  and  on  de- 
mand, to  exhibit  his  books  in  relation 
to  all  sales  made  three  years  or  more 
before  the  trial.     The  statute  of  limi- 
tations   protects    him   from    criminal 
prosecution  for  his  acts  np  to  that  time. 
But  an  inquiry  or  demand  to  produce 
the  books,  which  is  not  confined  to  a 
period  prior  to  three  years  before  the 
inquiry,  is  too  broad,  and  will  not  be 
sufficient  ground  for  an  attachment,  in 
rase  of  refusal.     (H'o(/eagt.  Goulard, 
15  Abb.,  336.) 


TRESPASS. 

1.  To  constitute  a  cause  of  action  for 
trespass  on  land,  it  must  appear  that 
the  plaintiff,  at  the  time  of  the  alleged 
trespass  had  the  actual  possession  of  the 
land,  or  that  being  then  disseised,  he 
bad  since  regained  lawful  possession. 
(t'mrenhocen  agt.   City  of  Brooklyn, 
38  Jiarb.,  9.) 

2.  A  plaintiff  cannot  recover  damages  for 
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injuries  to  his  possession,  when  the 
allegations  contained  in  his  complaint 
negative  the  existence  of  such  posses- 
sion. (Id.) 


TRIAL. 

1.  It  is  &  mistrial,  for  the  judge  trying 
the  cause  to  direct  a  verdict  for  the 
plaintiff  subject  to  the  opinion  of  the 
court  at  general  term,  where  the  defend- 
ant has  taken  exceptions  to  the  rulings 
of  the  judge,  rejecting  evidence  offered 
by  him.     That  is,  where  the  facts  en- 
titling the  plaintitf  to  recover,  are  con- 
troverted.    (Purchase  agt.  Mattison, 
ante,  161,  court  of  appeals.) 

2.  In  an  action  for  the  specific  perform- 
ance of  an  agreement  to  sell  and  convey 
real  estate,  where   it  appears  on  the 
trial  at  special  term  that  the  defendant 
is  not,  and  never  has  been,  able  speci- 
lically    to  perform,  the  judge  should 
send  the  action  to  the  circuit  for  trial. 
The  defendant  has  a  right  to  have  the 
question  of  damages  tried  by  a  jury, 
and  he  cannot  be  deprived  of  it  by  a 
compulsory  reference.    (Stevens on  agt. 
Euxton,  37  Barb.,  13.) 

3.  Where  a  single  judge  without  a  jnry 
tries  an  action,  and  a  judgment  is  ren- 
dered for  plaintiff  with  a  direction  for 
a  reference  to  compute  the  amount  of 
the  recovery,  no  other  judge  has  power 
upon  the  coming  in  of  the  report  of  the 
referee  to  render  final  judgment  in  the 
action.      A  judgment   thus  rendered, 
containing  directions  not  contained  in 
the  findings  of  the  judge  who  tried  the 
cause,  is  unauthorized  and  will  be  re- 
versed.   (Chamberlain  agt.  Dempsey, 
15  Abb.,  1.) 

4.  If  after  issue  of  fact  has  been  joined 
the  plaintiff  neglects  to  bring  the  case 
to  trial,  the  defendant  may  move  for 
and  obtain  an  order  dismissing  the  com- 
plaint; unless  the  plaintiff  stipulates 
and  pays  costs,  or  excuses  his  neglect. 
(Champion  agt.  Webster,  15  Abb.,  4.) 

5.  Where  a  verdict  in  favor  of  one  of  the 
parties  would  be  set  aside  as  against 
evidence,  it  is  the  duty  of  the  judge  to 
direct  a  verdict  in  favor  of  the  adverse 
party.     (Goelet  agt.  Ross,  15  Abb., 
251.) 

6.  What  irregularities  in  the  conduct  of 
a  jury  will  not  be  sufficient  grounds  for 
a  new  trial.     (Hager  agt.  Hager,  38 
Barb.,  92.) 


See  PARTIES,  1.  2.  3. 

See  REFEREES  AND  REPORTS,  8. 

See  AGREEMENT,  4. 

See  CAUSE  OP  ACTION,  6. 

TRUSTEE. 

1.  Upon  the  death  of  a  sole  or  surviving 
trustee  of  an  express  trust,  the   trust 
vests  in  the  supreme  court;  and  it  is  the 
duty  of  the  court  to  appoint  another 
person  as  trustee  to  complete  its  exe- 
cution.    (Milbank  agt.    Crane,  ante, 
193.) 

2.  The  proper  mode  of  appointment  of 
the  new   trustee,  it  heing   necessarily 
summary  and  not  by  formal  bill,  is  by 
application  by  petition  under  the  stat- 
ute.    (Id".) 

3.  The  quasi  jurisdiction  in  rem,  a  power 
over  the  trust  which  the  court  has,  is 
not  acquired  by  the  service  of  .process 
upon  the  cestui  que  trust  or  other  per- 
son interested  in  the   trust  fund  or  its 
preservation;  and  although   it  is  un- 
doubtedly proper  and   usual   in   most 
cases  to  call  those  more   immediately 
interested  before  the  court,  that  they 
may  be  heard  in  the  appointment  of  a 
new  trustee,  yet  it  is  in  the  discretion 
of  the  court,  and  relates  to  the  orderly 
and  methodical  progress  of  the  petition 
or  other  proceeding.     (Id.) 

4.  The  notice  or  summons   is  not  in   the 
nature  of  process  to  bring  the  party  into 
court  and  give  jurisdiction  of  the  per- 
son; consequently,  the  appointment  of 
the   new   trustee   is   valid,  even   if  it 
should  be  thought  to  be  irregular,  or 
even  imprudent  and  indiscreet,  to  make 
it  without  formal  notice  to  and   sum- 
mons of  those  interested.     (Id.) 

5.  So,  too,  the  fitness  of  the  persons  na- 
med as   trustees  is  a  question   for  the 
tribunal  charged  with  the  appointment, 
and,  so  far  as  the  selection  rest*  in  the 
discretion  of  the  court,  the  exercise  of 
that  discretion  cannot  be  reviewed. — 
(Id.) 

6.  There  is  no  absolute  prohibition  of  the 
appointment  of  a  feme  covert  as  trus- 
tee.    She  is  not  disqualified;  and  when 
she   is  interested,   and   her  husband, 
who  is  disinterested,  is  united  with  her, 
it  may  be  a  very  fit  appointment  to 
make.     That  question  is  also   one  for 
the  discretion  of  the  court.     (Id.) 

7.  Where  a  devise  or  bequest  in  a  will 
embraces  a  fluctuating  class  of  persons, 
who,  by  tho  rules  of  construction,  are 


NEW  YORK  PRACTICE  REPORTS. 


581 


to  be  ascertained  at  some  future  peri- 
od, the  decease  of  any  of  sucti  persons 
before  the  time  fixed  will  occasion  no 
'loss  or  variations  in  tht  disposition. 
(Id.) 

8.  A  breach  of  trust,  in  equity,  creates  a 
debt  in  favor  of  the  ce-ntui  gut  trust. 
It  U  doubtful   whether  there   is  anj 
remedy  at  law  against  a  trustee  for  a 
breach  of  trust.     (A'erragt.  Blodgett, 
ante,  3U3.) 

9.  If  a  trustee  misapplies  or  wrongfully 
disposes  of  trust  funds,  the  cestui  quc 
trust  may,   1st,  either  take  the  secu- 
rity or  other  property  in  which   the 
funds  have  been  wrongfully  invested, 
or  demand  judgment  of  the  trustee; 
2d,  or  may  at  hid  election  either  look 
to  the  trustee   for  payment,  or  follow 
the  trust  funds  into  the   hands  of  any 
party  taking  them,  with  notice  of  the 
trust  and  of   such  misapplication  or 
wrongful  disposition.     (Id.) 

10.  An  action  calling  upon  the  assignees 
of  an  insolvent  debtor  to  account  for 
and  pay  over  the  trust  funds  can  be 
sustained,  notwithstanding    the  com- 
plaint, anticipating  the  defence,  im- 
properly contains  allegations  going  to 
show  that  a  prior  judgment  of  distri- 
bution was  obtained   against  the  as- 
signee by  collusion  and  fraud.     (Id.) 

11.  These    unnecessary  and    premature 
allegations  do  not  change  the  character 
of  the  action ;  and  therefore  the  objec- 
tion that  the  plaintiff  in  the  judgment 
of  distribution  is  not  made  a  party  to 
the  action  cannot  be  sustained.     (Id.) 

12.  The  court  will  not  accept  the  resig- 
nation of  a  trustee,  e.  g.  the  committee 
of  a  lunatic,  as  a  matter  of  course.    An 
order  of  reference  should  be  granted  to 
ascertain  the  facts  and   circumstances 
under  which  the  resignation  is  offered. 
(Matter  of  Miller,  15  Abb.,  277.) 

13.  The  authority  to  call  a  special  meet- 
ing to  fill   a  vacancy  in   the   office  of 
trustee   (of    a  school  district)    being 
rested  in  the  remaining  trustees,  and 
the   power  to  fill  it,  in   the   meeting 
when  assembled  under  such  call,  the 
act  of  the  trustees  in  calling  the  meet- 
ing, and  of  the  meeting  in  filling  the 
vacancy,  are  quasi  judicial  acts;  inas- 
much as  both  the    trustees   and  the 
meeting  must  first  have  exercised  their 
judgment  and  discretion,  and  adjudged 
and  determined  that  a  vacancy  exist- 
ed.   (Colton&gi.  Beardsley,  38  Barb., 
29.) 


14.  The  relation  between  directors  of  a 
corporation  and  its  stockholders,  i* 
that  of  trustee  and  cestuix  que  trust  ; 
and  if  the  directors  pay  over  the  funds 
in  their  hands  or  in  the  treasury,  to  an 
individual  upon  a  pretended  claim, 
which  they  know,  or  must  be  presumed 
to  know,  is  wholly  unfounded  in  law, 
it  is  a  breach  of  trust  on  their  part. 
(Buttx  agt.  Wood,  38  Barb.,  181.) 

See  RKCKIVER,  1. 
See  ASSIOXEK,  1. 


UNDERTAKING. 

1.  Where  the  plaintiffs  recovered  judg- 
ment in  a  district  court  in  New  York 
city,  against  the  defendant,  from  which 
an  appeal  was  taken  by  the  defendant 
to  this  court,  and  the  undertaking  re- 
quired by  §§  364  and  356  of  the  Code 
was  duly  approved  and  filed ;  and  after- 
wards the  plaintiffs  issued  execution  to 
the  sheriff,  on  the  judgment,  on  tho 
ground  that  the  undertaking,  not  hav- 
ing been  served  on  the  respondent  or 
his  attorney,  their  proceedings  were 
not  stayed,  held,  on  appeal,  that  the 
order  of  the  special  term  vacating  and 
setting  aside  the  execution,  with  $10 
costs,  be  affirmed,  icith  costs.  There 
is  no  provision  of  law  or  practice  re- 
quiring the  undertaking  to  be  served 
on  the  respondent  or  his  attorney. 
(Jackson  agt.  Smith,  ante,  476.) 

See  STAY  or  PROCEEDINGS,  4. 
See  TENDER,  10. 
See  APPEAL,  25. 


UNITED  STATES  REVENUE 
STAMPS. 

1.  A  summons  issued  without  a  United 
States  revenue  stamp  is  irregular  and 
void  ;  and  a  subsequent  affixing  a 
stamp  to  it  will  not  cure  the  defect. 
The  act  of  Congress,  of  July  1,  1862, 
requiring  such  stamps,  is  no  improper 
interference  with  the  powers  of  a  state 
court.  ( This  is  adverse  to  the  decision 
in  Walton,  agt.  Rryenth,  24  7/oir. 
Pr.  R.,  357.)  (The  German  Lieder- 
kranz  agt.  Schicmann,  ante,  388.) 


USURY. 

1.  An  agreement  is  not  per  se  usurious 
by  which  a  commission  merchant  is  to 
be  paid  or  to  have  five  per  cent,  com- 
mission, besides  interest,  for  accepting 
and  paying  drafts  drawn  npon  him  by 
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a  person  owning  property  sent  to  such 
merchant  for  sale  on  commission,  and 
for  the  sale  of  which  he  receives  a 
further  commission  of  five  per  cent. 
(Smith  agt.  Marvin,  ante,  317,  court 
of  appeals.) 

2.  Whether  such  an  agreement  is  usurious 
is  a  question  of  fact,  to  be  decided  by 
proot,  whether  the  live  per  cent,  com- 
mission  was  intended  as  a  mere  shift,  to 
cover  a  usurious   premium  for  the  use 
of  the  money  advanced  in  paying  the 
drafts,  or  as  a  just  and  reasonable  com- 
pensation for  the  trouble  and  expense 
the  merchant  is  put  to  in  accepting  and 
paying  the  drafts.     (Id.) 

3.  But  if  such  advances  are  made  pursu- 
ant to  a  usurious  agreement,  and  the 
drawer  of  the  drafts  subsequently  sends 
property  to  the  merchant,  who  sells  the 
same  on  commission,  and  with  the  net 
proceeds  thereof  repays  himself  such 
advances,  and  the  drawer  of  the  drafts 
and  owner  of  the  property  is  furnished 
with  a  statement  of  the   merchant's 
account  with  him,  showing  the  repay- 
ment— such  repayment  of  the  advances 
is  to  be  deemed  to  have  been  volun- 
tarily made  by  the  drawer  of  the  drafts 
and  owner  of  the  property,  if  he  does 
not  object  to  such  application  of  the 
proceeds  of  his  property  within  a  rea- 
sonable time  after  receiving  the  state-  | 
ment  of  the  account  showing  such  ap- 
plication.    (Id.) 

4.  Contracts  affected  by  usury  are  not  so  } 
utterly  void  but  that  they  may  be  rati- 
fied ;  and  therefore  if  a  borrower  repay 
a  loan  which  he  might  have  avoided 
for  usury,  he  cannot  recover  the  money 
back  again.     (Id.) 

5.  He  may,  however,  under  our  statute, 
recover  back  the  excess  which  he  has 
paid  beyond  the  legal  interest,  if  he 
bring  his  action  within  one  year  after 
paying  the  same.     (Id.) 

6.  It  seems,  he   may  still   recover  back 
such  excess,  at  common  law,  at  any 
time  within  six  vears  after  paying  it. 
(Id.) 

7.  Where  A.  at  the  request  of  B.  advances 
to  him  the  amount  of  a  month's  salary 
which  B.  has  to  earn,  and  agrees  to  pay 
at  the  expiration  of  the  month,  and 
takes   an   assignment   from   B.  of  his 
salary  as  security,  it  is  usury  for  A.  to 
take  over  7  per  cent,  per  annum  inte- 
rest  on  the  amount  of  sush  advance. 
(Rowe  agt.  Gunson,  ante,  360.) 

8.  It  is  not  the  case  where  the  lender  of 


money  assumes  a  risk  upon  the  loan  by 
which  repayment  is  hazarded,  and  upon 
which  it  is  not  usurious,  though  an  ex- 
cessive rate  of  interest  is  charged;  but 
it  is  only  the  security  which  depends 
upon  a  contingency,  B.  being  liable 
though  the  security  should  fail  to  yield 
anything.  (Id.) 

.  Where  the  holder  of  a  promissory  note, 
or  his  agent,  represents  on  a  sale  of  the 
note  that  it  was  given  for  a  valuable 
consideration — that  it  is  a  valid  busi- 
ness note,  and  the  purchaser  in  good 
faith  and  relying  upon  such  represen- 
tations purchases  it  at  an  illegal  rate 
of  discount,  the  holder  or  his  agent 
will  be  estopped  from  denying  such 
representations,  or  from  availing  them- 
selves of  the  defence  of  usury.  But  a 
mere  accommodation  guarantor  of  a 
note,  making  no  representations  in 
regard  to  the  character  of  the  note, 
may  set  up  the  defence  of  usury,  equally 
with  an  indorser  of  it.  (Parshall  agt. 
Lamareux,  37  Barb.,  189.) 

See  BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES,  3. 


WARRANTY. 

.  Where  one  copartner  makes  a  sale  of 
partnership  property,  in  his  own  name, 
and  without  discli  sing  the  name  of  his 
copartner  having  an  interest  therein, 
and  at  the  same  time  makes  a  warranty 
of  the  soundness  thereof,  an  action  may 
be  maintained  against  him  fora  breach 
of  the  contract  of  warranty,  without 
joining  his  copartner  in  the  action. 
(Cookingham  agt.  Lasher,  38  liarb., 
656.) 

.  A  partner  having  made  a  contract 
with  another  in  his  own  name,  cannot 
be  allowed  to  turn  the  other  party  over 
to  a  litigation  with  a  stranger  simply 
because  the  latter  has  an  interest  in 
the  property  sold.  (Id.) 

See  SALE  OP  PERSONAL  PROPERTY, 
1.  2.  3. 

See  LANDLORD  AND  TENANT,  5. 
See  MARRIED  WOMEN,  12. 
See  AGREEMENT,  8. 


WILL. 

1.  It  is  not  an  insuperable  objection  to 
the  valid  execution  of  a  will,  that  one 
of  the  subscribing  witnesses  makes  his 
mark  instead  of  writing  his  name.  It 
is  a  signing  of  his  name,or  subscription, 
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within  the  meaning  of  the  statute  in 

regard  to  the  execution  of  will*.  (Mor- 
ris agt.  KniJJin,  37  liarb.,  336.) 

2.  A  codicil  ia  not  A  revocation  of  a  will, 
further  than  in  respect  to  provisions  in 
tin-  will  iiH-'iiiM.-tenl  with  thoge  of  the 

K-il.     (Conorer  agt.   Hoffman,   15 
Abb.,  100,  court  of  appeal*.) 

3.  A  codicil  providing  a  different  dispo- 
sition of  the  testator  s  estate  from  that 
provided  by  the  will,  docs  not  operate 
to  revoke  a  power  of  sale  given  to  the 
executors  by  the  will.     (Id.) 

4.  The  decree  of  a  surrrogatc,  admitting 
a  will  to  probate,  determines  only  the 
sufficiency  of  its  execution.    In  respect 
i ••   that  question,   the   domicil  of  the 

•ator  ia  unimportant.      (Matter  of 
Oilman,  88  Barb.,  364.) 

See  TRUSTEE,  7. 

See  CAUSE  OP  ACTION,  2. 


WITNESS. 

1.  Whore  a  legatee  (one  of  the  children) 
of  the   testator   takes  from  the  execu- 
tors, as  a  portion  of  his   legacy  under 
the  will,  a  bond  anJ  mortgage  formerly 
given  to  the  tt-sliitor,  anil  held  in  trust 
by  the  executors,  tit**mort§*gor  is  a 
competent  iritneng  in  his  own  behalf  in 
an  action  to  foreclose  the  mortgage,  to 
prove  a  payment  on  the  bond  and  mort- 
gage  to   the  testator  in  his   lifetime. 
(M'/'/rfci;  agt.  Whitney,  ante,  75.) 

2.  In    an   action  between   husband  and 
wife   for  dicorce  for  adultery,  one  of 
them  cannot  be  a  icitnemt  against  the 
other.     (A.  A.   C.  agt.  '/'.  C.,  ante, 
432.) 

3.  Whatever  construction,   in   other  re- 
spcota,  may  be  given    to  §  3H9  of  the 
i'. .ilr.  it  does  not   affect   the  common 
Inw  rule  that  huxband  and  wife  cannot 
be  witnesses  against  each  other.  (Id.) 

4.  When  husband  and  wife  are  co-defend- 
ants, and  their  interests  arc  not  con- 


flicting, she  is  a  competent  witness  in 
her  own  behalf,  and  may  be  examined 
as  to  an  agreement  made  by  her  with 
her  husband;  not  being  required  to 
disclose  any  communication  between 
herself  and  her  husband.  (Schaffntr 
agt.  Reuter,  37  Barb.,  44.) 

5.  The  plaintiff  in  an  action  of  ejectment 
may  be  examined  as  a  witness  against 
a  defendant  who  is  in  possession  with- 
out title  or  right,  and  seta  op  an  out- 
standing title  in  others,  derived  from 
the  plaintiff  through  a  former  owner  or 
mortgagee,  now  deceased,  with  which 
title  the  defendant  is  in  no  way  con- 
nected     In  such  a  case  the  defendant 
is  not  in  any  sense  the  representative 
of  a  deceased   person.     (Schenck  agt. 
Warner,  37  Barb.,  258.) 

6.  On  the  settlement  of  the  accounts  of 
an  administrator,  before  the  surrogate 
in  1861,  the  administrator  offered  him- 
self as  a  witness   to  show  what  took 
place  between  himself  and  his  intestate 
in  reference  to  the  making  of  a  note, 
and  to  show  that  he  signed  the  note  at 
the  request  and  for  the  benefit  of  the 
intestate,  as    his    surety,    held,    that 
under  the  law  as  it  then  existed,  pre- 
vious to  the  amendment  of  §  399  of  the 
Code  in  1862.  he  was  a  competent  wit- 
ness.    (Button  agi.  Smcad,  38  Barb., 
141.) 

7.  On  a  trial  occurring  in  January,  1860, 
a  defendant  was  not  authorized  to  givo 
evidence  as  a  witness  in  his  own  be- 
half, in  a  suit  brought  by  an  executor 
of  a  deceased  person,  notwithstanding 
a  co-defendant  united  with  him  in  in- 
terest, had  been  previously  examined 
as  a  witness  for  the  plaintiff.     (Wood 
agt.  Hunt,  38  Barb. ,  302.) 

8.  The  Code  has  not  so  changed  the  law 
as  to  allow  a  husband  to  examine  his 
wife  as  a  witness,  in  a  case  in  which  he 
is  not  a  party.     (  White  agt.  Stafford, 
38  Barb.,  419.) 

See  EVIDEXCE,  4.  10.  11.  14. 
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A. 

ADMISSIONS. 

Whether  of  law  or  of  fact,  when  they 
create  an  estoppel 203 

AGREEMENT. 

When  for  a  year's  salary,  a  recovery  may 
be  had  before  the  expiration  of  the 
year,  for  the  amount  due,  where 
monthly  payments  have  been  made, 

465 

APPEAL. 

Cannot  properly  be  taken  to  the  court  of 
appeals,  from  a  judgment  by  default 
at  general  term,  and  therefore  cannot 
preclude  a  motion  to  open  the  default, 

438 

To  the  coart  of  appeals,  from  a  judgment 
awarding  a  peremptory  mandamus  with 
security  under  §  334,  stays  all  proceed- 
ings in  the  court  below 257 

The  general  term  will  not  review  a  special 
term  order  correcting  a  general  term 
judgment,  in  reference  to  costs...  345 

ARREST. 

A  stock  broker  may  be  arrested  for  mis- 
application of  funds  entrusted  to  him 
for  a  particular  purpose 417 

In  granting  an  order  of  arrest  upon 
information  and  belief,  the  sources  of 
information  must  not  only  be  stated, 
but  set  forth 419 

A  married  woman  cannot  be  held  to  bail 
in  an  action  of  assault  and  battery,  463 

When  circumstances  may  be  taken  into 
consideration  in  giving  credit  or  not,  to 
the  defendant's  positive  denial  of  all  the 
allegations  on  which  he  was  arrested, 

471 

Cannot  be  made  on  affidavits  upon  infor- 
mation and  belief  merely 164 

Not  necessary  that  the  copy  affidavit 
served  should  contain  copies  of  signa- 
tures of  party  or  officer 190 

ASSIGNEE  CREDITOR. 

Taking  an  assignment  from  the  debtors, 

absolute  on  its  face,  when  not  entitled 

to  commissions — his  legal  liability  in 

such  cose 175 


ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

Assigning  partnership  and  individual 
property,  when  fraudulent  and  void  by 
reason  of  a  provision  to  pay  the  une- 
qual individual  debts  of  the  assignors, 
after  payment  of  partnership  debts, 

When  prior  competition  deeds  given  to 
some  of  the  preferred  creditors  does  not 
vitiate  the  assignment 178 

A  certificate  of  acknowledgment  is  good 
for  the  schedule  although  it  precedes 
it — when  provision  in,  for  payment  of 
individual  debts  in  unequal  amounts 
does  not  invalidate 481 

When  some  provisions  in,  are  clearly 
void,  others  may  be  held  valid.. .  612 

ATTORNEY  AND  CLIENT. 
When  no  agreement  between  them  a*  to 
compensation,  court  will,  in  its  discre- 
tion, allow  the  attorney  more  than  the 
taxed  bill  of  cosu 200 


c. 

COMPLAINT. 

What  allegations  are  sufficient  to  consti- 
tute fraudulent  representations,  though 
fraud,  in  terms,  is  not  alleged  in  the 
complaint 389 

CONSTITUTIONAL  LAW. 
The  act  of  congress,  passed  February  25, 
1862,  making  United  States  treasury 
notes  a  legal  tender  in  payment  of 
public  and  private  debts,  held  consti- 
tutional   17 

The  law  of  U.  S.  congress,  of  February 
25,  1862,  declaring  the  treasury  notes 
issued  under  it  to  be  a  legal  tender  in 
payment  of  private  debts  created  prior 
to  its  passage,  is  unconstitutional,  97 

When  the  constitutional  inhibition,  which 
forbids  the  taking  of  private  property 
for  public  use,  without  just  compensa- 
tion, does  not  apply  to  an  act  of  the 
legislature  authoriung  the  use  of  the 
streets  in  the  city  of  New  York  for 
railroad  purposes 258 
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The  act  of  congress  of  July  1,  1862, 
requiring  a  revenue  stamp  on  all  pro- 
cess, not  an  interference  with  state 
courts 388 

COSTS. 

When  question  of  title  does  not  arise  on 
the  pleadings,  and  the  plaintiff  recov- 
ering a  verdict  of  $50  or  under,  is  en- 
titled to  costs 289 

Double  costs  does  not  apply  to  equity 
cases — what  costs  and  fees  are  taxable 
on  a  reference  to  ascertain  damages, 

340 

When  costs  improperly  inserted  in  a 
judgment  given  by  the  general  term, 
the  special  term  has  power  to  correct  the 
error,  and  the  general  term  will  not 
review  the  special  term  order 345 

No  limitation  to  the  number  of  term  fees 
in  the  court  of  appeals 368 

When  defendant  entitled  or  not  to  costs 

on  appeal  from  a  justice's  judgment, 

144,  158 

Extra  allowance  made  in  mortgage  fore- 
closure case,  where  no  sufficient  excuse 
for  litigation 1 

Surrogates,  under  the  Code,  have  no 
power  to  award  costs  in  their  courts — 
when  and  how  they  may  allow  costs,  5 

When  the  question  of  costs  before  a  sur- 
rogate will  be  reviewed  on  appeal,  5 

COUNTY  JUDGE. 

Has  power  to  appoint  a  guardian  ad  litem 
in  an  action  in  partition  in  the  supreme 
court 266 

CRIMINAL  TRIAL. 
When  a  legal  trial,  conviction  and  sen- 
tence for  murder  is  reversed  in  conse- 
quence of  a  repeal  of  the  statute  under 
which  the  sentence  is  to  be  executed, 
a  new  trial  of  the  prisoner  for  the  same 
murder  cannot  be  allowed — he  is  en- 
titled to  his  discharge 221 


D. 

DISCONTINUANCE. 
By  the  plaintiff  a  matter  of  course,  on 
payment  of  costs,  except  some  absolute 
rights   of  the  defendant   will   be   de- 
stroyed or  impaired  thereby 356 

DISCOVERY  OF  LOOKS  AND  PA- 
PERS. 

Order  for  or  against,  is  appealable — when 
discovery  should  and  should  not  be 
ordered. 522 


E. 

ENEMY'S  RIGHTS. 

A   citizen   of    Florida    engaged    in  war 

against  the  United  States  is  an  enemy, 

and  his  legal  rights  in  our  courts  aro 

suspended 144 

ENLISTMENT. 

Of  recruits  in  the  army  under  eighteen 
years  of  age,  the  rights  of  parents  and 
guardians  as  well  as  of  the  government, 

149 

Of  a  minor  over  eighteen  years  of  age  in 
the  naval  service,  is  valid  without  tho 
consent  of  his  parents  or  guardian,  157 

ESTOPPEL. 

When  admissions,  whether  of  law  or  of 
fact,  create  an  estoppel 203 

When  a  decree  in  personam  of  the  U.  S. 
district  court,  sued  in  the  state  court, 
does  not  estop  the  defendant  from 
showing  that  the  U.  S.  district  court 
never  had  jurisdiction  to  make  a  decree 
in  personam 215 

EVIDENCE. 

Equivocal,  on  the  trial,  not  excepted  to, 
cannot  be  reviewed  on  exceptions  to  a 
nonsuit 422 

Contradictory,  on  questions  of  fact,  on  a 
trial  before  a  referee  or  the  court, 
the  decision  of  the  referee  or  the  court 
thereon  is  final 425,  427,  465 

A  material  question  calling  for  material 
evidence  cannot  be  legally  excluded, 
whether  in  writing  or  not — a  witness 
in  possession  of  a  writing  is  bound  to 
produce  it  in  court  on  his  examination, 

490 

EXCEPTIONS. 

To  a  nonsuit  merely,  do  not  authorize  a 
review  of  the  evidence  not  excepted 
to 422 

EXCISE  LAW. 

The  village  law  of  Cohoes,  as  to  the 
penalty  of  giving  spirituous  liquors  on 
the  Sabbath,  not  repealed  by  tho 
general  excise  law  of  1857 385 

EXECUTION. 

A  creditor's  action  not  sustained,  where 
it  was  brought  within  sixty  days 
allowed  by  law  for  the  return  of  execu- 
tion upon  the  judgment 67 

Returned  within  seven  days,  authorizes 
supplementary  proceedings 166 
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EXEMPT  PROPERTY. 
What  exempt  property  liable  to  execution 
for  purchase  money  of  other  exempt 
property 162 

EXTENDING  TIMK. 
To  answer,  thirty  days,  may  be  granted 
ex  parte  by  a  county  judge 435 


F. 

FRAUDULENT  REPRESENTATIONS. 

What  the  law  adjudges  to  be  such.  May 
be  made  by  an  agent  of  a  municipal 
corporation  so  aa  to  bind  the  principal, 

389 

FRAUDULENT  TRANSFER. 

Of  property,  when  considered  made  with 
intent  t<>  hinder  and  delay  creditors, 
and  therefore  void 167 


H. 

HABEAS  CORPUS. 

No  conflict  of  jurisdiction  between  civil 
courts  of  the  state  and  the  general  gov- 
ernment can  arise  on  habeas  corpus, 
unless  the  prisoner  has  been  committed 
by  the  direction  of  a  federal  judge,  380 

The  proclamation  of  the  President  sus- 
]irii<ling  the  writ,  operates  retroac- 
tively   467 

HARBOR  MASTERS. 
The   act  of    1850,    providing    for    their 
appointment,     Ac.,     not    unconstitu- 
tional     209 


I. 

IMPRISONMENT. 

An  imprisoned  debtor  cannot  be  dis- 
charged from  hi*  imprisonment  under 
ill.  ~tatute,  where  he  is  at  largo  on  the 
limits 429 

INJUNCTION  AND  RECEIVER. 
What  is  necessary  to  be  shown  as  evi- 
dence, by  a  plaintiff  who  prosecutes  an 
action  to  reach  property  assigned  by 
judgment  debtors  under  a  general 
a.-.-i  •iiiuent  for  the  benefit  of  creditors, 

362 

J. 

JUDGMENT. 

Offer  of,  under  §  385  of  the  Code  by  a 
part  of  several  defendants,  is  not  suffi- 


cient to  prevent  the  plaintiff  from 
recovering  cots,  although  he  recovers 
less  than  the  offer 336 

JUDGMENT  BY  CONFESSION. 
A  statement  of  facts  considered  sufficient, 

58 

JURISDICTION. 

Of  the  city  judge  in  New  York,  no  power 
to  issue  a  writ  of  habeas  corpiu . .  307 


L. 

LANDLORD  AND  TENANT. 
When  assignee  of  lessee  not  liable  for 
covenants  in    the  lease,  although  the 
lessee  alleged  that  he  took  the  lease  in 
trust  for  the  assignee 440 


M. 

MARRIED  WOMEN. 
The  court  has  power  to  collect  a  judg- 
ment   for     costs     against    a    married 
woman,  whether  the  power  be  based 
upon  §  287  of  the  Code,  or  not. . .     94 

A  married  woman  connot  be  held  to  bail 
in  an  action  of  assault  and  battery,  463 

When  their  separate  estate,  generally, 
not  liable  for  their  debt  secured  by 
chattel  mortgage 240 

What  facts  necessary  to  sustain  an  action 
by  her  against  her  husband  and  others, 
for  an  accounting  of  the  rents  and 
profits  of  real  estate  claimed  by  her, 
Ac .".  373 

When  her  debt  does  not  become  the  debt 
of  the  husband,  and  she  becomes  liable 
after  coverture  ceases,  by  an  express 
promise 483 

MASTER  AND  OWNERS. 
Of  a  vessel — the   master,    in   the  home 
port,  cannot  bind  the  owners  person- 
ally,   by    a    charter    party,    without 
authority  for  that  purpose 468 

MEDICAL  SOCIETY. 
When  may  be  compelled  by  mandamus  to 
admit  an  applicant 333 

METROPOLITAN  POLICE. 
No  power  to  try  and  fine  a  member  for 
neglect  of  duty,  after  the  board  have 
removed  him  from  office 79 
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MISTRIAL. 

For  the  judge  to  direct  a  verdict  for  the 
plaintiff  subject  to  general  term,  where 
exceptions  to  evidence  by  defendant  are 
taken,  and  the  facts  are  controverted, 

161 

MORTGAGE  FORECLOSURE. 

When  assignee  of  bond  and  mortgage 
takes  them  as  mere  naked  assignee 
subject  to  the  existing  equities  between 
the  original  parties 327 

Grounds  for  which  a  resale  of  the  mort- 
gaged premises  was  applied  for,  and  a 
resale  denied  because  of  their  insuf- 
ficiency    403 

MUNICIPAL  CORPORATION. 
Of  New  York  city,  unauthorized  to  allow 
the  erection  in  the  waters  of  the  harbor 
of  a  crib  or  pier  for  private  purposes, 

139 

MUTUAL  INSURANCE  COMPANIES. 

When  all  the  notes  of  the  company,  con- 
stituting its  capital,  may  be  assessed 
by  a  receiver  to  pay  any  losses. . .  82 


N. 

NE  EXEAT. 

This  writ  held  to  be  abolished  by  the 
Code 181 

NOTICE  OF  EQUITIES. 
The  purchase  of  a  judgment  from  the 
judgment  creditor,  eo  nomine,  is  not 
affected  by  equities  between  him  and 
his  partner,  without  notice  to  the 
assignee .•. .  478 


o. 

OBSTRUCTIONS  IN  NEW  YORK 

HARBOR. 

When  considered  as  constituting  a  pur- 
presture  and  a  public  nuisance  . . .  139 


P. 

PARTIES. 

To  an  action  calling  upon  assignees  of  an 
insolvent  debtor  to  account,  <fec.,  who 
are  proper 303 

PLEDGE. 

When  a  judgment  creditor  of  the  pledger 
may  redeem,  although  the  agreement 


has  been  treated  as  forfeited  between 
pledger  and  pledgee  for  a  number  of 
years 267 

PRINCIPAL  AND  AGENT. 
When  the  principal  should  not  be  non- 
suited because  of  an  objection  that  the 
agent  was  the  real  party  in  interest 
and  should  have  brought  the  action, 

314 

PRINCIPAL  AND  SURETY. 
The  liability  of  a  surety  who  signs  the 
usual  application  of  a  gas  light  com- 
pany, for  a  supply  of  gas  to  the  prin- 
cipal     237 


Q. 

QUO  WARRANTO. 

To  try  the  title  to  an  elective  public 
office  the  parties  interested  may  go 
back  of  the  ballot  box  and  inquire  into 
the  qualifications  of  the  voters,  Ac., 

495 


K. 

REARGUMENT. 

Of  an  appeal  will  not  be  allowed  when 
there  was  a  conflict  of  evidence  in  the 
court  below 284 

RECEIVER. 

In  supplementary  proceedings  does  not 
become  invested  with  the  title  to  any 
property  acquired  by  the  debtor  subse- 
quent to  the  order  appointing  the  re- 
ceiver    470 

REFEREE'S  REPORT. 
Made  after  sixty  days  from  the  time  the 
action   submitted   to   him,   when    not 
void 1 

A  verbal  agreement  by  the  parties  to  give 
a  referee  time  to  try  the  cause,  Ac., 
can  be  enforced 1 

REFERENCE. 

When  report  of  referee  will  be  set  aside 
not  having  been  made  and  delivered 
within  sixty  days  from  final  submis- 
sion    407 

A  referee's  decision  on  a  disputed  ques- 
tion of  fact,  is  final 425,  427 

RIGHT  OF  ACTION. 
For  carelessly  and  negligently  setting  fire 
to  and  burning  up  grass,  fences  and 
hay  on  a  farm,  is  assignable 285 
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8. 

SALE  OF  PERSONAL  PROPERTY. 
AVIu-n  a  breach  of  implied  warranty,  and 
the  meii.-ure  of  damages 440 

SECURITY  ON  APPEAL. 
When  a  release  of  j>;irt  of  the  real  estate 
from  the  jiiil<_'inent  deprives  the  ii]i|iel- 
lant  from  marking  the  judgment  "  se- 
cured on  appeal " 384 

SHERIFF. 

His  liability  fur  the  care  and  diligence 
of  property  in  his  charge  officially  is 
the  same  as  that  of  a  bailee  for  hire — 
which  is  ordinary  care 277 

SPECIAL  MOTION. 

When  no  papers  are  served  or  read  in 

opposition,  every  intendinent  will   be 

presumed  in  favor  of  the  statements  in 

the  moving  papers 476 

STOCKHOLDERS. 

Of  a  manufacturing  corporation  in  an 
action,  cannot  be  made  liable  indi- 
vidually, where  the  plaintiff  at  the  trial 
fails  to  show  that  the  capital  stock  of 
the  company  had  not  been  paid  in,  71 

SPECIFIC  PERFORMANCE. 
Decreed  of  oral  agreements  attempted  to 
!"•  reduced  to  writing,  but  void  under 
the  statute  if  standing  alone,  for  the 
sale  of  a  butcher's  shop  and  the  good 
will  and  patronage  of  the  business,  350 

Of  a  contract  will  not  be  compelled  in 
equity,  where  the  parties  have  after- 
wards agreed  to  rescind  the  contract, 

427 

STREETS. 

When  the  legislature  authorized  to  con- 
fer authority  on  individuals  to  con- 
struct, operate  and  use  a  railroad  in  the 
streets  and  avenues  in  the  city  of  New 
York 258 

SUPPLEMENTARY    PROCEEDINGS. 

An  order  for  the  examination  of  the 
judgment  debtor,  where  he  has  a  place 
of  business  in  the  county,  is  regular, 
although  his  residence  and  principal 
place  of  business  are  in  an  adjoining 
county 92 


T. 

TENDER. 

Bars  the  action  to  recover  the  debt,  only 
when  pleaded,  and  the  amount  in  paid 
into  court 464 

TRADE  MARK. 

When  plaintiff  will  be  protected  by  in- 
junction from  infringement 368 

TRUSTEES. 

Of  express  trusts,  in  cases  of  vacancies, 
when  and  how  the  supreme  court  are 
to  make  appointments  to  fill  them — 
who  are  qualiiied,  Ac 193 

The  proper  remedy  against  them  where 
they  misapply  and  wrongfully  dispose 
of  trust  funds 303 


UNDERTAKING. 

Properly  given,  staying  proceedings  on 
appeal,  the  issuing  of  execution  on  the 
judgment  is  irregular,  although  the 
undertaking  is  not  served  on  the  re- 
spondent or  his  attorney 476 

USURY. 

When  an  agreement  is  not  per  se  usuri- 
ous, by  which  a  commission  merchant 
receives  five  per  cent,  commission  for 
accepting  and  paying  drafts,  Ac.,  317 

When  it  is  usury  to  take  over  seven  per 
cent,  per  annum  interest  on  the  ad- 
vance of  another's  t-.ikuy  assigned  as 
security 36t* 

U.  S.  REVENUE  STAMPS. 
Are  required  upon  all  process  in  order  to 
make  them  valid 388 

UNITED  STATES  STOCKS. 
Constituting  bank  capital,  not  liable  to 
state  taxation 9 


w. 

WITNESS. 

When  a  mortgagor  a  competent  witness 
against  a  legatee  under  a  will  to  prove 
a  payment  on  the  mortgage  while  in 
the  hands  of  the  testator 75 

Husband  and  wife  cannot  bo  witnesses 
against  each  other 432 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  JUNE,  1863. 

Judgment  affirmed,  with  costs. 

Hasbrouck  agt.  Lounsberry;  Peck  agt.  Carey  (38  Barb.,  77.) 
People  agt.  Pease  (30  Barb.,  588.) 
Waterbury  agt.  Sinclair  (16  How.,  329;  26  Barb.,  455.) 
Ruahmore  agt.  Hull;   Herkiincr  agt.  Rice;  Hathorn  agt.  Ely. 
Smith  et  al.  Rgt.  Marvin  et  al. ;  Sands  agt.  Kimback. 
Auditor  agt.  Excelsior  Ins.  Co.  (38  Barb.,  297.) 
People  agt.  Kerr  et  al.  (20  How.,  130;  37  Barb.,  357.) 
Moore  agt.  Westervelt  (6  Duer,  684;  1  Basic.,  358)  ;  Shaw  agt.  D wight. 
McKay  agt.  Draper;  McCabe  agt.  James;  Miner  agt.  Village  of  Fredonia. 
lirace  agt.  N.  Y.  Central  R.  R.  Co. ;  Knapp  agt.  Smith. 
Rawls  agt.  The  American  Mutual  Life  Insurance  Co.  (36  Barb.,  357.) 
The  Shaler  A  Hall  Quarry  Co.  agt.  Bliss  (34  Barb.,  309.) 
The  People  agt.  Nearing;  Gerald  agt.  City  of  Brooklyn. 
Bissell  agt.  Pease  (21  How.,  130);  Village  of  Cohoes  agt.  Powers. 
Palmer  agt.  Davis;  Mclntosh  agt.  Ensign ;  Bird  agt.  Church. 
Van  Rcnsaclaer  agt.  Adam  Wager;  Van  Renssclaer  agt.  Bonesteel  (24  Barb.,  365.) 
Van  Rensselaer  agt.  Jacob  J.  Wager;  Same  agt.  Huyck. 
Van  Rensselaer  agt.  Slingerland;  Same  agt.  Truax;  Same  agt.  Petrie. 
Church  agt.  Diamond;  Knowlson  agt.  White;  Same  agt.  Allendorph,  Peter  A. 
Know! son  agt.  Allendorph,  Lewis;  Mitchell  agt.  Van  Buren. 

Judgment  affirmed. 
Duffy,  plaintiff  in  error  agt.  The  People,  defendants  in  error. 

Judgment  rendered  and  new  trial  ordered,  with  costs  to  abide  the  event. 
Wright  agt.  Garlinghouse  (27  Barb.,  474);  French  agt.  New. 
Martin  agt.  Cape;  Rapalio  agt.  Stewart;  Ualaratie  agt.  Orser  (4  Basic.,  94.) 
Hall  agt.  Marvin ;  Nelson  agt.  Recknagle  (3  Bosw.,  459.) 

Order  for  new  trial  reversed  and  judgment  on  report  of  referee  affirmed  with  the 

costs. 
Caughey  et  al.  agt.  Smith  ct  al. 

Judgment  reversed  in  part  and  affirmed  in  part.    Judgment  to  be  settled  before 

Judge  Davies. 

Terry  et  al.  agt.  Dayton  (31  Barb.,  519.) 

Judgment  reversed  and  proceeding  dismissed  irithout  judgment  and  without  costs 
to  either  party. 

Trustees  of  Hobart  College  agt.  Fitihugh. 
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Judgment  affirmed  irith  a  modification,  without  costs  of  appeal  to  either  party; 
judgment  to  be  settled  before  Judge  Emott. 

First  Methodist  Church,  Springfield  agt.  Gilchrist. 

Order  for  a  new  trial  reversed  and  judgment  absolute  on  report  of  referee  affirmed 

with  costs. 
Walcott  et  al.  agt.  Warren. 

Order  of  General  Term  and  Surrogate  reversed,  and  proceedings  remitted  to  Sur- 
rogate with  direction,  etc.,  with  costs  of  appeal  to  appellant, 

Curtis  agt.  Stilwell  (32  Barb.,  354.) 

Judgment  or  order  of  Supreme  Court  resumed,  and  decree  of  Surrogate  affirmed 

with  costs. 

Hasbrouck  agt.  Hasbrouck  (24  How.,  24;  37  Barb.,  579.) 

Judgment  affirmed  with  costs,  to  be  certified  according  to  form  that  question  under 
Constitution  of  the  United  States  was  decided. 

Chenango  Bridge  Co.  agt.  Binghamton  Bridge  Co. 

Judgment  of  General  Term  reversed  and  judgment  of  Special  Term  affirmed  with 

costs. 

Merritt  agt.  Thompson  (3  E.  D.  Smith,  283,  599.) 
Merritt  agt.  Thompson  (1  Hilt.,  550.) 

Order  for  new  trial  affirmed  and  judgment  absolute  for  defendant  with  costs. 
Mills  agt.  Carnley  (1  Bosw.,  159.) 

Judgment  affirmed  with  costs,  with  ten  per  cent,  damages. 
Fairley  agt.  McCurdy ;  Mechanics'  Fire  Insurance  Co.  agt.  DeGroot. 

Judgment  affirmed  with  costs,  with  five  per  cent,  damages. 
Doubleday  agt.  White. 

Order  for  new  trial  affirmed  and  judgment  absolute  for  defendant  with  costs. 
Merrhon  agt.  Brooklyn  City  Railroad  Company. 

Judgment  reversed  and  judgment  for  plaintiff  with  costs  with  liberty  to  defendant 
to  apply  to  Supreme  Court  for  leave  to  answer  on  terms. 

Golding  agt.  Davidson  (28  Barb.,  438.) 

Order  appealed  from  affirmed  with  costs. 
Adams  agt.  Bush  et  al.  (23  How.,  262.) 

Order  of  General  Term  affirmed  with  costs,  and  judgment  absolute  for  defendants. 
Hamilton  et  al.  agt.  McPberson  et  al. 

Order  granting  new  trial  affirmed  with  costs,  and  judgment  absolute  for  plaintiff 
against  defendant  and  Supreme  Court  directed  to  ascertain  plaintiff's  damages. 

Lawton,  an  infant  agt.  Wagener  et  al. 

Motion  for  reargument  denied  with  ten  dollars  costs. 

Strykeragt.  Mottetal.;  Wilson,  trustee,  agt.  Stryker  et  al.;  Sund  et  al.  agt. 
Stryker  et  al. 
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SEPTEMBER  TERM,  1863. 
Judgments  affirmed  with  costs. 

Braman  agt.  Johnson;  Algcr  agt.  Raymond  (7  Bone.,  418);  Green  agt.  Scriven. 
Chambers  agt.  Lewis  (2  Hilt.,  591.) 
People  ex.  rel.  Wuitlook  agt.  Benton,  auditor. 

Olcott  agt.  Tioga  R.  R.  Co.  (26  Barb.,  147);  Some  agt.  Same  (26  Barb.,  147.) 
Waugh  agt.  Waugh. 

Pennsylvania  Coal  Co.  agt.  Delaware  and  Hudson  Canal  Co.  (29  Barb.,  689.) 
Same  agt.  Same  (29  Barb.,  589);  Honghton  agt.  McAuliff  (16  How.,  77.) 
Blackman  agt.  Thomas;  City  Bank  agt.  Drake;  Catlin  agt.  Cole  (19  How.,  82.) 
Ilosley  agt.  Black. 

Judgment  affirmed. 

Fleming,  plaintiff  in  error  agt.  People,  defendant  in  error. 
Lowenburg,  plaintiff  in  error  agt.  People,  defendant  in  error. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 
Hall  agt.  Burdett,  sheriff;  Adams  agt.  Sage:  Richney  agt.  Stryker. 
Monroe  agt.  Merchant  (26  Barb.,  383);  Bank  of  St.  Albans  agt.  Heaton. 
Plato  agt.  Reynolds. 

Judgment  reversed  with  costs,  and  motion  for  restitution  denied  with  $10  costs. 
People  ex.  rel.  Atlantic  Bank  agt.  The  Commissioners  of  Taxes,  Ac.,  N.  Y. 
People  ex.  rel.  Hanover  Bank  agt.  Same  (37  Barb.,  635.) 
People  ex  rel.  Union  Bank  agt.  Same. 

Judgment  affirmed  with  costs,  with  five  per  cent,  damages. 
Newton  agt.  Stanley. 

Judgment  affirmed  with  costs,  with  three  per  cent,  damages. 
Rice  agt.  Isham;  Mulford  agt.  Mullen;  Scammon  agt.  Swift. 

Judgment  affirmed  with  costs,  with  ten  per  cent,  damages. 
Creuse  agt.  De  Figanierc;  People  ex  rel.  Mitchell  agt.  Simpson  (23  How.,  481.) 

Judgment  reversed,  and  to  be  entered  and  settled  in  accordance  with  opinion  by 
Judge  Aforn'rt. 

Downing  agt.  Marshall  (23  How.,  4.) 

Judgment  affirmed,  and  taxable  costs  of  all  parties  to  be  paid  out  of  the  funds  of 

the  estate. 
Rose  agt.  Rose. 

Judgment  of  general  term  reversed,  and  that  of  special  term  affirmed  with  costs 
as  to  representatives  of  George  Youngs. 

Cleveland  agt.  Wilson  (31  Barb.,  544.) 

Judgment  reversed  and  new  trial  ordered;  costs  of  this  appeal  to  be  paid  by 

respondents. 

Young  agt.  Brush  (38  Barb.,  294.) 

Appeal  dismissed,  with  costs. 

Roonie  agt.  Phillips;  Dows  et  al.  agt.  Congdon  et  al. 
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Order  granting  new  trial  reversed,  and  judgment  for  defendant  on  verdict,  with 

costs. 
Milliken  agt.  Dehon. 

Order  of  general  term  reversed,  and  judgment  for  defendants,  without  costs. 
The  People  ex  rel.  Belden  agt.  Contracting  Board  (20  How.,  206.) 

Order  of  general  term  reversed,  with  costs. 
In  the  matter  of  Robert  Hollister  agt.  Hollister  Bank. 

Judgment  affirmed  without  costs  of  either  party  on  appeal,  and  with  modification, 
as  to  allowances.     To  be  settled  by  Judge  Balcom. 

Binnse  et  al.  agt.  Page  et  al. 

Orders  appealed  from  by  plaintiffs,  and  Elmore  and  Van  Vechten  affirmed  with 
costs.  Order  on  Schoonmaker's  appeal  reversed,  and  he  adjudged  entitled  to  the 
whole  of  the  residue  of  property,  as  assignee  and  judgment  creditor,  without 
costs  to  either  party  on  that  appeal. 

Thompson,  &c.,  administrator  agt.  Van  Vechten  et  al.  (6  Bosw.,  373.) 

Judgment  affirmed  with  costs,  with  leave  to  defendants  to  apply  to  the  Supreme 
Court  to  correct  computation  in  amount  of  verdict. 

Pollen  et  al.  agt.  Le  Roy  et  al. 

Judgment  modified  by  deducting  $200,  and,  as  to  residue,  affirmed  without  costs  of 
this  appeal,  and  a  peremptory  mandamus  to  be  awarded,  SfC. 

People  ex  rel.  Aspinwall  agt.  Supervisors  of  Richmond  County. 

Judgment  affirmed  with  costs,  on  deduction  specified  in  Judge  Davies'  opinion. 
Murdick  agt.  Aiken  et  al.  (29  Barb.,  59.) 

Order  granting  a  new  trial  affirmed  and  judgment  absolute  for  defendant  icith 

costs. 

Conklin  et  al.  agt.  Kelly,  sheriff;  Murphy  agt.  Commissioners  of  Emigration. 

Reargument  ordered. 

Emmons  agt.  American  Mineral  Company. 
Jeffards,  plaintiff  in  error  agt.  The  People,  defendants  in  error. 
Selden,  executor  agt.  Delaware  and  Hudson  Canal  Company  (24  Barb.,  362.) 
Clark  agt.  The  Mayor,  &c.,  of  New  York  (24  How.,  333.) 

Application  for  copy  of  opinions  should  be  addressed  to  E.  Peshine  Smith,  Esq., 
reporter,  at  Pittsford,  Monroe  county. 

FRED.  A.  TALLMADGE,  Clerk. 
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